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Highlights 


Briefings  on  How  to  Use  the  Federal  Register— For  details 
on  the  resumption  of  briefings  in  Washington,  D.C.,  see 
announcement  in  the  Reader  Aids  section  at  the  end  of  this 


65848,  Equal  Employment  Opportunity  Labor/FCCPO 

65974  sets  goals  for  minority  participation  in  the  .  ' 

construction  industry  and  clarifies  requirement  that 
a  nonexempt  contractor’s  total  workforce  is  covered 
by  affirmative  action  requirements  even  though 
some  employees  perform  work  on  nonfederally 
assisted  construction  contracts;  effective  11-3-80 
(Part  VIII  of  this  issue]  (2  documents) 

65581  Gasoline  EPA  denies  petition  to  defer  lead 
phasedown  regulations;  effective  9-29-80 

65502  Pay/Price  Standards  CWPS  amends  rules  to 
conform  to  anti-inflationary  price  standards 
previously  published;  effective  10-1-80;  comments 
by  11-3-80 

65515  Aliens  }ustice/INS  deletes  present  regulations  and 
revises  other  regulations  regarding  control  of  aliens 
departing  from  the  United  States;  effective  10-3-80 

65540  Supplemental  Security  Income  HHS/SSA  is 

rewriting  and  reorganizing  rules  describing  what  is 
and  what  is  not  income,  the  difference  between 
earned  and  unearned  income,  how  each  is  treated 
and  exclusions  applied;  effective  10-3-80 
CONTINUED  INSIDE 
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available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
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they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 
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bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington,  D.C.  20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions 'and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 


Highlights 


65619  Medical  Devices  HHS/FDA  has  tentatively 
determined  that  certain  devices  be  restricted  in 
their  sale,  distribution,  or  use  to  provide  reasonable 
assurance  of  their  safe  and  effective  use;  comments 
by  12-2-80 

65493  Merit  Pay  0PM  issues  regulations  which 

implement  the  pay  administration  features  of  the 
Merit  Pay  System 

65932*  Food  Stamps  USDA/FNS  issues  proposed  rule 
regarding  Sanction/Incentive  Systems;  comments 
by  12-3-80  (Part  V  of  this  issue) 

65832  Minimum  Wages  Labor/ESA  releases  minimum 
wages  for  Federal  and  federally  assisted 
construction  workers  (Part  II  of  this  issue) 

65942  Water  Treatment  and  Disposal  EPA  promulgates 
final  guidelines  regarding  ocean  discharges;  ^ 
effective  11-3-80  (Part  VI  of  this  issue) 

65564  Income  Tax  Treasury/IRS  issues  rules  relating  to 
disclosures  of  returns  and  return  information  under 
certain  circumstances 

64926  Labor  Management  Relations  Labor/Sec’y 

amends  regulations  which  set  forth  procedures  for 
enforcing  violations  of  the  reporting  and  disclosure 
requirements  relating  to  the  election  of  union 
officers;  comments  by  12-2-80  (Part  IV  of  this  issue) 

65560  Income  Tax  Treasury /IRS  issues  final  rules 

relating  to  limitation  on  percentage  depletion  for 
independent  producers  and  royalty  owners  that  join 
in  filing  consolidated  returns 

65633  Pesticides  EPA  in  a  proposed  rule  sets  forth 
procedures  governing  the  rescission  of  a  State’s 
primary  enforcement  responsibility  for  pesticide  use 
violations;  comments  by  12-2-80 

Privacy  Act  Documents 


65648  DOD 


65680  HHS/PHS  • 

65764  Sunshine  Act  Meetings 


Separate  Parts  of  This  Issue 

65832  Part  II,  Labor/ESA 
65916  Part  III,  Labor/OSHA 
65926  Part  IV,  Labor/Sec’y 
65932  Part  V,  USDA/FNS 
65942  Part  VI,  EPA 
65956  Part  VII,  EPA 
65976  Part  VIII,  Labor/FCCPO 
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Actuaries,  Joint  Board  for  Enroliment 
NOTICES 

65699  Electronic  calculators  use  on  November  1980 
pension  examination 

Agricultural  Marketing  Service 
RULES 

65512  Filberts  grown  in  Oreg.  and  Wash. 

65511  Lemons  grown  in  Ariz.  and  Calif. 

Milk  marketing  orders: 

65514  St.  Louis-Ozarks,  et  al. 

65513  Raisins,  imported 

65512  Raisins  produced  from  grapes  grown  in  Calif. 

Agricultural  Stabilization  and  Conservation 
Service 

NOTICES 

65643  Cotton,  upland;  1981  program  determinations, 
proposed 

Agriculture  Department 

See  also  Agricultural  Marketing  Service; 

Agricultural  Stabilization  and  Conservation 
Service;  Animal  and  Plant  Health  Inspection 
Service;  Food  and  Nutrition  Service;  Food  Safety 
and  Quality  Service;  Forest  Service;  Science  and 
Education  Administration;  Soil  Conservation 
Service. 

Animal  and  Plant  Health  Inspection  Service 
RULES 

Animal  and  poultry  import  restrictions: 

65519  Poultry,  game  birds,  etc.;  free-flying  quail 
carcasses  from  viscerotropic  velogenic 
Newcastle  disease  affected  countries 
Livestock  and  poultry  quarantine: 

65519  Exotic  Newcastle  disease 

Plant  quarantine,  domestic: 

65511  Pink  bollworm 

65510  Witchweed 

NOTICES 

Environmental  statements;  availability,  etc.: 

65645  Imported  fire  ant  control  treatments  with  Amdro; 

correction 

Arts  and  Humanities,  National  Foundation 

PROPOSED  RULES 

65635  Part-time  career  employment  for  Federal  employees 

Blind  and  Other  Severely  Handicapped, 
Committee  for  Purchase  From 

NOTICES 

65647  Procurement  list,  1980;  additions  and  deletions  (2 
documents) 

Civil  Aeronautics  Board 
NOTICES  • 

Hearings,  etc.: 

65646  New  York  Air 


Commerce  Department 

See  National  Oceanic  and  Atmospheric 
Administration;  National  Technical  Information 
Service. 

Conservation  and  Solar  Energy  Office 

PROPOSED  RULES 

Appliances  and  consumer  products: 

65605  Efnciency  standards;  public  meeting 

65604  Efficiency  standards;  public  meeting  clariHcation 

questions  and  answers,  availability 

Consumer  Product  Safety  Commission 
RULES 

—  Poison  prevention  packaging: 

65538  Isosorbide  dinitrate  in  sublingual  and  chewable 
forms;  child-resistant  packaging  exemption 

Defense  Department 
NOTICES 

65648  Privacy  Act;  systems  of  records 

Economic  Regulatory  Administration 
NOTICES 

Natural  gas;  fuel  oil  displacement  certification 
applications: 

65652  Federal  Paper  Board  Co.;  Inc. 

Employment  and  Training  Administration 
NOTICES 

65699  Employment  transfer  and  business  competition 
determinations;  financial  assistance  applications 

Employment  Standards  Administration 
NOTICES 

65832  Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions, 
modiBcations,  and  supersedeas  decisions  (Ala., 
Ariz.,  Calif.,  Colo.,  D.C.,  Fla.,  Hawaii,  Idaho,  Ind., 
Ky.,  La.,  Maine,  Md.,  Mich.,  Minn.,  Miss.,  Mont., 

N.J.,  N.Y.,  Oreg.,  Pa.,  Tenn.,  Va.,  Wash.,  and  Wise.) 

Energy  Department 

See  Conservation  and  Solar  Energy  Office; 
Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission;  Hearings  and 
Appeals  Office,  Energy  Department. 

Environmental  Protection  Agency 
RULES 

Air  pollution;  standards  of  performance  for  new 
stationary  sources: 

65956  Automobile  and  light-duty  truck  surface  coating 
operations;  addition  of  reference  methods 
Air  programs;  fuel  and  fuel  additives: 

65581  Gasoline  refiners:  lead  phase-down  regulations; 
deferral  petition  denied 

Air  quality  planning  purposes;  designation  of  areas: 
65585  Visibility  goal  for  Federal  Class  I  areas,  national; 
identification;  reconsideration  petition  denied 


IV 


Federal  Register  /  Vol.  45,  No.  194  /  Friday,  October  3,  1980  /  Contents 


Noise  abatement  programs: 

65594  Transportation  equipment  noise  emission 
standards;  truck-mounted  solid  waste 
compactors;  technical  amendments 
Pesticides;  tolerances  in  food: 

65559  Aldicarb 

Water  pollution  control: 

65942  Ocean  discharge  criteria  (Section  403) 

PROPOSED  RULES 

■  Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

65628  Illinois;  extension  of  time 

65628  Maryland 

65630  Missouri 

Air  quality  planning  purposes;  designation  of  areas: 

65631  California  and  Nevada 

65632  Ozone;  areas  east  of  the  Mississippi;  extension  of 
time 

Pesticide  programs: 

65633  Pesticide  use  violations;  State  primary 
enforcement  responsibility  rescission  procedures 

65633  Registration  guidelines,  environmental  fate; 

chemistry  requirements;  meeting 
Water  pollution  control;  State  hazardous  waste 
programs,  interim  authorizations: 

65632  Mississippi 

NOTICES 

Air  quality  implementation  plans;  approval  and 
promulgation: 

65655  Prevention  of  significant  air  quality  deterioration 
(PSD);  applicability  determinations 

65656,  Prevention  of  significant  air  quality  deterioration 

65665  (PSD);  Hnal  determinations  (2  documents) 

Environmental  statements;  availability,  etc.: 

65657  Agency  statements;  weekly  receipts 

,  Toxic  and  hazardous  substances  control: 

65662-  Premanufacture  notices  receipts  (2  documents) 
65664 

Water  pollution,  discharge  of  pollutants  (NPDES): 

65656  South  Carolina 

Equal  Employment  Opportunity  Commission 

NOTICES 

65764  Meetings;  Sunshine  ^ct 

Fair  Housing  and  Equal  Opportunity,  Office  of 

Assistant  Secretary 

RULES 

65560  Laws;  State  and  local  fair  housing;  recognition  of 
substantially  equivalent  laws;  correction 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

65597  Domestic  public  and  mobile  radio  services; 

ownership  amendments  cut-off  rules  exemption 
clarification 
Practice  and  procedure: 

65595  Licensee  response  to  certain  investigatory 

reports;  predesignation  pleading  procedure 
PROPOSED  RULES 
Radio  services,  special: 

65639  Maritime  services;  public  coast  stations  operating 

on  frequencies  below  27,500  kHz,  establishment 
limitation  removed 
Radio  stations;  table  of  assignments: 

65637  Minnesota 


Radio  and  television  broadcasting: 

65637  Commercial  and  noncommercial  AM,  FM  and 
television  licenses;  short  form  renewal 
applications;  extension  of  time 
NOTICES 

65666  Canadian  standard  broadcast  stations;  notification 
list 

,  Hearings,  etc.: 

65668  Bowman  &  Loveland  Broadcasting  Co„  Inc.,  et  al. 

65669  Channel  44,  Inc.,  et  al. 

65670  Feliciana  Broadcasting  Co.,  Inc.,  et  al. 

65671  Metro  Broadcasting  Corp.,  Inc.,  et  al. 

65666,  Microband  Corp.  of  America  et  al.  (2  documents) 

65667 

65667  Palmer  Broadcasting  Co.  et  al. 

65668  R&R  Broadcasting,  Inc.,  et  al. 

65672  Texas  Television,  Inc.,  et  al, 

65673  Television  broadcast  applications  accepted  for 
filing  and  notification  of  cut-off  date 

Federal  Contract  Corhpllance  Programs  Office 
RULES 

65974  Construction  contractors;  affirmative  action 
requirements;  coverage  clarification 
NOTICES 

65848  Minority  participation  in  construction  industry; 
goals 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  Gas  Policy  Act  of  1978: 

65606-  Ceiling  prices;  high-cost  gas  produced  from  tight 

65608  formations  (3  documents) 

NOTICES 

65764  Meetings;  Sunshine  Act  (2  documents) 

Federal  Home  Loan  Bank  Board 
NOTICES 

65764  Meetings;  Sunshine  Act 

Federal  Maritime  Commission 
NOTICES 

Complaints  filed: 

65673  Los  Angeles  Steamship  Association 

65764  Meetings;  Sunshine  Act 

Federal  Procurement  Policy  Office 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

6564C  Safeguarding  classified  information  in  industry, 

contractor  team  arrangements,  and  defense 
production  pools  and  research  and  development 
pools  , 

Federal  Reserve  System 

NOTICES 

65765  Meetings;  Sunshine  Act 

Fiscal  Service 
NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
65763  American  General  Insurance  Co. 

Food  and  Drug  Administration 
PROPOSED  RULES 
Human  drugs: 

65609  Anthelmintic  drug  products  (OTC);  monograph 
establishment;  correction 

65618  Oligosaccharide,  peptide,  and  certain  other 

antibiotic  drugs;  correction 
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Housing  and  Urban  Development  Department 

See  Fair  Housing  and  Equal  Opportunity,  Office  of 
Assistant  Secretary. 


65609  Wart  remover  products  (OTC);  monograph 

establishment 
Medical  devices: 

65619  Labeling  and  restricted  devices 

NOTICES 

Biological  products  licenses: 

65675  Viral  vaccines  and  immune  globulins;  proposed 

revocation:  hearing  opportimity  and  inquiry 
GRAS  or  prior-sanctioned  ingredients: 

65675  Chlorine  dioxide 

Human  drugs: 

65675  Ophthalmic  combinations;  efficacy  study 

implementation;  revocation  of  exemption: 
correction 
Meetings: 

65676,  Advisory  committees,  panels,  etc.  (2  documents) 

65677 

Food  and  Nutrition  Service 
PROPOSED  RULES 
Food  stamp  program: 

65932  Performance  reporting  system;  sanction/incentive 

systems 

Food  Safety  and  Quality  Service 
RULES 

Meat  and  poultry  inspection,  mandatory: 

65520  Inspection  service  rate  increase 

Meats,  prepared  meats,  and  meat  products: 

65515  Grading,  certification,  and  standards;  effective 

date  postponed 

Foreign  Claims  Settlement  Commission 
NOTICES 

65765  Meetings;  Sunshine  Act 

Forest  Service 
NOTICES 

Environmental  statements;  availability,  etc.: 

65645  Alaska  national  lands  withdrawal  requests; 

comment  time  extended 

65645  Pacific  Southwest  Region  Land  and  Resource 
Management  Plan,  Calif,  et  al. 

General  Accounting  Office 
NOTICES 

65673,  Regulatory  reports  review;  proposals,  approvals, 
65674  violations,  etc.  (ICC,  OSM)  (2  documents) 

General  Services  Administration 
NOTICES 

Environmental  statements;  availability,  etc.: 

65674  Ten-year  space  acquisition  program  in  National 

Capital  Region 

Health,  Education,  and  Welfare  Department 

See  Health  and  Human  Services  Department. 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration:  Public  Health 
Service:  Social  Security  Administration. 

Hearings  and  Appeals  Office,  Energy  Department 

,  NOTICES 

Applications  for  exception: 

65652  Cases  filed 

65654  Decisions  and  orders  (2  documents) 


Immigration  and  Naturalization  Service 
RULES 

65515  Aliens,  control  on  departure  from  and  entry  into 
United  States 

Interior  Department 

See  Land  Management  Bureau;  National  Park 
Service;  Surface  Mining  Reclamation  and 
Enforcement  Office. 

Internal  Revenue  Service 
RULES 

Income  taxes: 

65560  Oil  or  gas  properties:  consolidated  returns  for 
percentage  depletion  allowance  for  independent 
producers  and  royalty  owners 

Procedure  and  administration: 

65564  Returns  and  return  information  disclosure; 
restrictions  on  further  disclosures 

65561  Returns  and  return  information;  disclosure  to  and 
by  officers  and  employees.  Census  and  Economic 
Analysis  Bureaus,  Commerce  Department 

PROPOSED  RULES 
Income  taxes: 

65625  Energy  property  investment  credit;  hearing 
Procedure  and  administration: 

65625  Actuarial  report  filing  by  administrators  of 
defrned  benefit  plans;  hearing 
NOTICES 

Authority  delegations: 

65763  Special  Procedures  Staff,  Chief,  et  al.;  sign  proofs 
of  claim  and  other  documents 

International  Communication  Agency 
NOTICES 

Art  objects,  importation  for  exhibitions: 

65684  Germany  et  al.;  “A  Clockwork  Universe” 

65684  Romania;  ‘‘Romanian  Folkart” 

Interstate  Commerce  Commission 

RULES 

Rail  carriers: 

65601  Perishable  commodities  shipments;  performance 

standards  and  reasonable  dispatch  requirements; 
rescission  of  rules 

Railroad  car  service  orders;  various  companies: 
65601  Indian  Creek  Railroad  Co. 

PROPOSED  RULES 
Accounts  and  reports: 

65641  Railroads;  freight  train  car  repair  costs;  indefinite 
deferral  of  proceeding 
Rail  carriers: 

65641  Terminal  performance  standards  for 

transportation  of  nonperishable  commodities; 
withdrawn 
NOTICES 
Motor  carriers: 

65684  Fuel  costs  recovery,  expedited  procedures 

65685  Intercorporate  hauling  operations;  intent  to 
engage  in 

65698  Operating  rights  applications 

65687-  Permanent  authority  applications  (4  documents) 

65697 
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Justice  Department 

See  Immigration  and  Nahnalization  Service. 

Labor  Department 

See  also  Employment  and  Training  Administration; 
Employment  Standards  Administration;  Federal 

65575 

Contract  Compliance  Programs  Office:  Labor 
Management  Standards  Enforcement  Office; 
Occupational  Safety  and  Health  Administration. 
NOTICES 

Adjustment  assistance: 

65683 

65700 

Accurate  Die  &  Manufacturing  Corp. 

65706 

65704 

A-OK  Machining  &  Tool  Co.  et  al. 

65706 

65703 

Barry-Wehmiller  Co.,  et  al. 

65700 

Budd  Co. 

65706 

65704 

General  Motors  Corp. 

65700 

New  Process  Gear  Corp.  et  al. 

Labor  Management  Standards  Enforcement 

Office 

PROPOSED  RULES 

65647 

65926 

Labor  organizations;  election  enforcement 

provisions 

Land  Management  Bureau 

65521 

NOTICES 

65707 

Environmental  statements;  availability,  etc.: 

65708 

65682 

Rocky  Mountain  pipeline  project  proposed,  Utah, 

65709 

Nev.,  and  Calif.;  scoping  meetings 

65710 

65683 

San  Juan  Planning  Unit  grazing  management 

65711, 

program,  N.  Mex. 

65712 

Meetings: 

65713 

65682 

Idaho  Falls  District  Advisory  Council 

65730 

Outer  Continental  Shelf;  oil  and  gas  lease  sales: 

65714 

65683 

Eastern  Gulf  of  Alaska;  protection  of  marine  life 

65715 

and  environment 

65716 

65718, 

Management  and  Budget  Office 

65719 

See  also  Federal  Procurement  Policy  Office. 

65720 

NOTICES 

65721 

Meetings; 

65722 

65743 

National  Agenda  for  the  Eighties,  President’s 

65723 

Commission 

65724 

65737 

Mississippi  River  Commission 

65738, 

NOTICES 

65739 

65765, 

Meetings;  Sunshine  Act  (4  documents) 

65741, 

65766 

65742 

65725 

National  Labor  Relations  Board 

65743 

NOTICES 

65744 

65766 

Meetings;  Sunshine  Act 

65745 

65746 

National  Oceanic  and  Atmospheric 

65747 

Administration 

PROPOSED  RULES 

65748 

Fishing  conservation  and  management: 

65749 

65641 

Foreign  fishing;  North  Pacific  Ocean  and  Bering 

Sea;  catch  documentation  and  reporting 
procedures 

65726 

65642 

Foreign  fishing;  trawl  fishery  and  herring  gillnet 
fishery.  Eastern  Bering  Sea  and  Northeast  Pacific 
Ocean;  advance  notice 

NOTICES 

Meetings: 

65646 

Western  Pacific  Fishery  Management  Council  {2 
documents) 

65916 

National  Park  Service 
RULES 

Fire  Island  National  Seashore;  zoning  regulations: 

correction 

NOTICES 

Meetings: 

Chesapeake  and  Ohio  Canal  National  Historical 
Park  Commission 

National  Science  Foundation 

NOTICES 

Meetings: 

Physics  Advisory  Committee 
Policy  Research  and  Analysis  and  Science 
Resources  Studies  Advisory  Committee 
Social  Sciences  Advisory  Committee 

National  Technical  Information  Service 
NOTICES 

Inventions,  Government-owned:  availability  for 
licensing 

Nuclear  Regulatory  Commission 
RULES 

Uranium  and  thorium  mill  licensing  requirements 
NOTICES 

Applications,  etc.; 

Alabama  Power  &  Light  Co. 

Arkansas  Power  &  Light  Co. 

Baltimore  Gas  &  Electric  Co. 

Boston  Edison  Co. 

Carolina  Power  &  Light  Co.  (2  documents) 

Commonwealth  Edison  Co. 

Commonwealth  Edison  Co.  et  al. 

Connecticut  Light  &  Power  Co.  et  al. 

Connecticut  Yankee  Atomic  Power  Co. 
Consolidated  Edison  Co.  of  New  York,  Inc. 
Consumers  Power  Co.  (2  documents) 

Duquesne  Light  Co. 

Florida  Power  &  Light  Co. 

Indiana  &  Michigan  Electric  Co. 

Iowa  Electric  Light  &  Power  Co.  et  al. 

Niagara  Mohawk  Power  Corp. 

Northeast  Nuclear  Energy  Co.  et  al. 

Northern  States  Power  Co.  (2  documents) 

Power  Authority  of  State  of  New  York  (2 
documents) 

Public  Service  Electric  &  Gas  Co. 

Tennessee  Valley  Authority 
Toledo  Edison  Co.  et  al. 

Vermont  Yankee  Nuclear  Power  Corp. 

Virginia  Electric  &  Power  Co. 

Wisconsin  Electric  Power  Co. 

Wisconsin  Public  Service  Corp.  et  al. 

Meetings: 

Reactor  Safeguards  Advisory  Committee; 
correction 

State  radiation  control  programs  under  NRC 
agreement,  evaluation;  proposed  general  policy 
statement;  inquiry 

Occupational  Safety  and  Health  Administration 
RULES 

Inspections,  citations,  and  proposed  penalties: 

Warrants  on  ex  parte  basis  and  prior  to 
attempting  entry  of  employer’s  premises 
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65493  Part-time  direct  hire  program:  restriction  on 

movement  to  full-time  status 
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NOTICES 

Meetings: 

65743  Executive,  Legislative,  and  Judicial  Salaries 

Commission;  change 

Postal  Rate  Commission 
RULES 

65575  Practice  and  procedure  rules 

Postal  Service 

NOTICES 

Rates  and  fees: 

65750  International;  special  mail  services,  proposed 

increases;  inquiry 

Public  Health  Service 
NOTICES 

Organization,  functions,  and  authority  delegations: 
65679  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration,  Administrator,  et  al.;  medical 
care  facilities  and  resources  sharing 
65679  Center  for  Disease  Control,  Director;  smoking 
and  use  of  alcoholic  beverages  among  children 
and  adolescents  deterrent  program 

65678  Health  Services  Administration,  Administrator 
et  al.;  community  health  centers 

65679  Health  Services  Administration,  Administrator 
et  al.;  medical  care  facilities  and  resources 
sharing 

65678  Health  Services  Administration,  Administrator 

et  al.;  primary  care  research  and  demonstration 
projects 

65680  National  Institutes  of  Health,  Director;  medical 
care  facilities  and  resources  sharing 

65680  Privacy  Act;  systems  of  records 

Science  and  Education  Administration 

NOTICES 

Meetings: 

65645  National  Plant  Genetic  Resources  Board 

Securities  and  Exchange  Commission 

NOTICES 

Hearings,  etc.: 

65757  Chase  National  Income  Fimd,  Inc. 

65761  New  England  Electric  System  et  al. 

65757  New  England  Power  Co. 

65758  Voyager  Variable  Annuity  Account  C  et  al. 

65760  Voyager  Variable  Annuity  Fund  et  al. 

Self-regulatory  organizations;  proposed  rule 
changes: 

65757  Cincinnati  Stock  Exchange 


Social  Security  Administration 
RULES 

Social  Security  benefits: 

65540  Period  of  disability,  eligibility,  etc.;  correction 
Supplemental  security  income: 

65541  Income  rules;  dehnitions,  determinations, 
exclusions  for  medical  and  social  services,  etc. 

Soil  Conservation  Service 
PROPOSED  RULES 
Water  resources: 

65603  Small  Watershed  Protection  and  Flood 

Prevention  Act;  advance  notice 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Abandoned  mine  lands  reclamation  program;  plan 
submissions: 

65626  New  Mexico 

Treasury  Department 

See  Fiscal  Service;  Internal  Revenue  Service. 

Wage  and  Price  Stability  Council 
RULES 

65502  Procedural  rules  and  data  requests;  interim 
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Administration — 
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ENERGY  DEPARTMENT 
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products  10-10-80 

ENVIRONMENTAL  PROTECTION  AGENCY 
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Scientific  Advisory  Panel,  10-22  and  10-23-80 
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65682  Idaho  Falls  District  Advisory  Council,  11-7-80 
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National  Park  Service — 
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NATIONAL  SCIENCE  FOUNDATION 
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Research  and  Analysis,  and  Science  Resources 
Studies,  10-22-80 

65706  Physics  Advisory  Committee,  10-23  through 
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NUCLEAR  REGULATORY  COMMISSION 
65749  Reactor  Safeguards  Advisory  (Committee,  Safety 

Philosophy,  Technology  and  Criteria  Subcommittee, 
10-8-80 

CHANGED  MEETING 

PERSONNEL  MANAGEMENT  OFFICE 
65743  Executive,  Legislative,  and  Judicial  Salaries 
Commission,  10-15-80 

HEARINGS 

ENVIRONMENTAL  PROTECTION  AGENCY 

65632  Mississippi  interim  authorization  application, 

11- 5-80 

TREASURY  DEPARTMENT 

Internal  Revenue  Service — 

65625  Investment  credit  for  energy  property,  12-4-80 
65625  Periodic  report  of  actuary,  11-12-80 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  key^  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
month. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  330 

Recruitment,  Selection,  and  Placement 
(General) 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

summary:  To  assist  agencies  in  carrying 
out  the  Federal  Employees  Part-time 
Career  Employment  Act  of  1978,  the 
Office  of  Personnel  Management  (OPM) 
is  amending  its  regulations  to  prohibit 
individuals  participating  in  the  special 
Part-time  Direct  Hire  Program  fi’om 
using  their  acquired  status  to  move  to 
full-time  positions  until  they  have 
completed  at  least  1  calendar  year  of 
part-time  service. 

EFFECTIVE  DATE:  November  3, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Russell,  Office  of  Policy  Analysis 
and  Development,  Staffing  Services 
(202)  632-6817. 

SUPPLEMENTARY  INFORMATION:  OPM  haS 

developed  a  special  Part-time  Direct 
Hire  Program  to  help  agencies  deal  with 
the  reported  shortages  of  qualified  part- 
time  candidates  in  many  occupational 
fields.  Agencies  which  volunteer  for  the 
program,  and  whose  proposals  meet 
OPM  criteria,  will  be  able  to  directly 
offer  career-conditional  appointments  to 
qualified  candidates  for  part-time 
positions  included  in  the  program.  To 
ensure  that  the  direct  hire  authority  is 
used  as  a  legitimate  way  of  filling  part- 
time  jobs  and  to  screen  out  candidates 
interested  in  rapid  transition  to  full  time, 
a  restriction  on  movement  to  full-time 
will  be  imposed  on  employees 
participating  in  this  program.  To  prevent 
misunderstandings,  agencies  will  be 
required  to  fully  explain  the  restriction 
on  movement  before  appointment  and 


obtain  a  written  statement  of 
understanding  from  participating 
employees. 

On  June  10, 1980,  the  Office  of 
Personnel  Management  published 
proposed  regulations  to  this  effect  (43 
39277).  Two  comments  on  this  regulation 
were  received  during  the  60-day 
comment  period.  One  individual 
suggested  that  agencies  be  permitted  to 
waive  the  regulation  when  the  full-time 
services  of  the  employee  were  required. 
Because  agencies  can  increase  the  work 
schedules  of  part-time  employees  to 
meet  workload  demands,  we  do  not 
think  this  modification  is  necessary  and 
would,  in  fact,  have  a  negative  impact 
on  the  experimental  nature  of  the  Part- 
time  Direct  Hire  Program.  The  second 
suggestion  was  that  agencies  be 
permitted  to  reinstate  in  full-time 
positions  individuals  originally 
appointed  under  the  Part-time  Direct 
Hire  Program  so  long  as  1  year  had 
elapsed  from  the  date  of  the 
appointment  in  the  program.  We  do  not 
believe  this  change  is  necessary  since  * 
agencies  are  being  given  the  authority  to 
waive  the  restriction  in  hardship  cases. 
OPM  has  determined  that  this  is  a 
significant  regulation  for  purposes  of 
E.0. 12044. 

Office  of  Personnel  Management. 

Beverly  M.  Jones, 

Issuance  System  Manager. 

Accordingly,  the  Office  of  Personnel 
Management  is  adding  5  CFR  330.504  to 
read  as  follows: 

§  330.504.  Special  restrictions  after 
appointment  under  Part-time  Direct  Hire 
Program. 

(a)  A  person  hired  under  the  Part-time 
Direct  Hire  Program  may  not  be  changed 
to  full  time  through: 

(1)  Position  change; 

(2)  Work  schedule  change; 

(3)  Transfer,  or 

(4)  Reinstatement  based  on 
appointment  under  the  Part-time  Direct 
Hire  Program  until  he  or  she  has 
completed  at  least  1  calendar  year  of 
service  in  a  part-time  position  under  the 
program, 

(b)  In  the  event  of  a  break  in  service, 
the  service  requirement  in  paragraph  (a) 
of  this  section  is  computed  on  the  basis 
of  the  employee’s  total  time  in  a  pay 
status,  365  days  equaling  1  calendar 
year. 


(c)  Agencies  may  waive  this 
restriction  only  in  the  event  of  extreme 
personal  hardship  to  the  employee. 

(5  U.S.C.  3301,  3302) 

|FR  Doc.  80-30830  Filed  10-2-80:  ft45  am] 
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5  CFR  Parts  530, 531,  and  540 

Pay  Rates  and  Systems  (General);  Pay 
Under  the  General  Schedule;  Merit  Pay 
System 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  These  regulations  implement 
the  pay  administration  features  of  the 
Merit  Pay  System  established  by  the 
Civil  Service  Reform  Act  of  1978.  The 
Merit  Pay  System  is  intended  to 
recognize  and  reward  quality 
performance  with  merit  pay  increases. 
This  system  will  be  fully  implemented  in 
October  1981,  although  some  agencies 
are  implementing  the  System  in  October 
1980. 

DATE:  These  regulations  are  effective  on 
the  first  day  of  the  first  pay  period  on  or 
after  October  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Eric  Carroll,  Merit  Pay  Program 
Manager  (202)  653-5990. 

SUPPLEMENTARY  INFORMATION:  The 
Office  of  Personnel  Management  is 
publishing  further  regulations  and 
changes  in  existing  General  Schedule 
pay  administration  regulations  to 
supplement  and  implement  the  Merit 
Pay  System  established  by  Title  V  of  the 
Civil  Service  Reform  Act  of  1978,  Pub.  L 
95-454.  Final  regulations  for  establishing 
the  Merit  Pay  System  were  published  in 
the  Federel  Register  on  September  7, 
1979  (44  FR  52161-52168).  The  pay 
administration  regulations  for  the 
General  Schedule,  however,  were  not 
modified  at  that  time  to  apply  clearly  to 
employees  covered  by  the  Merit  Pay 
System.  Many  of  the  General  Schedule 
regulations  need  no  modification  for 
clear  application  to  merit  pay 
employees,  but  several  sections  in  three 
parts  of  the  Code  of  Federal  Regulations 
need  change.  Proposed  changes  in  pay 
administration  regulations  were 
published  in  the  Federal  Register  on  July 
25, 1980  (45  FR  49577-49580)  for  a  30-day 
period  of  public  comment.  'The  final 
changes  in  the  pay  administration 
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regulations  for  merit  pay  are 
summarized  as  follows: 

Part  530 — Pay  Rates  and  Systems  (General) 

Subpart  C — Special  Rates  for  Recruitment 
and  Retention 

Sec. 

530.305 —  Method  of  applying  new  special 
rates  or  for  increasing  existing  special 
rates  for  merit  pay  employees. 

Part  531 — Pay  Under  the  General  Schedule 
Subpart  B — Determining  Rate  of  Basic  pay 
Sec. 

531.201 — Applicability  of  rules  for 

determining  rate  of  basic  pay  to  include 
merit  pay  employees. 

531.203 —  Determining  and  computing  a  merit 
pay  employee’s  pay  according  to  the 
maximum  payable  rate  rule. 

531.204 —  Special  provisions  for  conversions 
into  and  promotions  of  employees  into, 
within  and  from  the  Merit  Pay  System. 

531.205 —  Pay  schedule  conversion  rules  at  the 
time  of  annual  pay  adjustment  under  5 
U.S.C.  5305. 

Subpart  C—Pay  Adjustments  for  Supervisors 
Sec. 

531.301 — Authority  to  adjust  pay  for 

supervisors  of  prevailing  rate  employees, 
who  were  previously  called  wage  board 
employees. 

531.305 —  Method  of  pay  adjustment  for  merit 
pay  employees  supervising  prevailing 
rate  employees. 

Part  540 — Merit  Pay  System 
Sec. 

540.104 — Waiver  of  requirement  for  a  merit 
pay  determination  under  certain 
circumstances. 

540.106— Method  of  pay  adjustment  for 
employees  when  a  merit  pay 
determination  is  waived. 

Analysis  of  Comments.  The  proposed 
regulations  provided  a  30-day  period  for 
public  comment.  The  Office  of  Personnel 
Management  received  comments  from 
sixteen  agencies,  two  sub-units  of  two 
agencies  and  one  individual.  In  general, 
agencies  recommended  these 
regulations  be  simplified  and  clarified. 
Most  of  the  comments  offered 
recommendations  for  modifying  specific 
provisions  of  the  proposed  regulations. 
Due  to  the  nature  and  significance  of  the 
comments  received,  the  Office  has 
modified  the  final  regulations  as 
discussed  below.  The  Office  will  also 
supplement  the  regulations  with 
guidance  issued  through  the  Federal 
Personnel  Manual  System. 

Section  530.305 — Method  of  applying 
new  special  rates  or  for  increasing 
existing  special  rates 

Under  the  pay  administration 
regulations  for  merit  pay  employees, 
new  special  rates  or  increases  in 
existing  special  rates  will  be  applied  to 


merit  pay  employees  in  the  same 
manner  as  is  currently  used  for  all 
General  Schedule  employees.  The 
agency  will  increase  the  employee’s  rate 
of  basic  pay  by  an  amount  equal  to  the 
difference  between  the  minimum  rate  of 
the  previously  existing  rate  range  and 
the  minimum  rate  of  the  newly 
established  rate  range. 

Only  one  agency  commented  on  the 
method  of -determining  special  rates. 

This  agency  believed  merit  pay 
employees  with  special  rates  may 
receive  a  smaller  increase  than  non¬ 
merit  pay  employees,  with  a  consequent 
effect  on  th'e  recruitment  incentive  for 
merit  pay.  This  agency  recommended 
that  employees  receiving  special  rates 
should  be  excluded  from  the  Merit  Pay 
System,  with  no  change  thus  required 
for  5  CFR  Part  530.  The  Reform  Act 
provides  for  the  exclusion  of  agencies  or 
units  thereof  but  not  for  individuals  or 
classes  of  positions.  An  agency  has  the 
discretion  of  applying  for  exclusion  and 
the  Office  of  Personnel  Management 
will  consider  each  application  on  its 
own  merits.  The  Office  does  not  believe 
a  blanket  exclusion  of  employees 
receiving  special  rates  is  necessary 
since  these  employees  have  a  range  of 
rates  within  which  merit  increases  can 
be  given  based  on  performance.  The 
increases  can  and  should  be  larger 
dollar  amounts  than  those  for  non-merit 
pay  employees  since  special  rates  are 
higher.  Therefore,  there  should  be  no 
consequent  adverse  impact  on  the 
recruitment  or  retention  incentive 
provided  by  special  rates. 

Section  531.203 — Maximum  payable 
rate  rules 

The  highest  previous  rate  provisions 
of  the  current  regulations  are  revised  in 
order  to  establish  a  rule  that  is 
applicable  to  merit  and  non-merit  pay 
employees  without  regard  to  the  pay 
system  in  which  the  highest  previous 
rate  was  earned  or  when  it  was  earned. 

In  effect,  this  rule  establishes  the 
maximum  rate  of  basic  pay  that  would 
have  been  payable  if  the  employee’s 
rate  of  basic  pay  had  been  fixed  in  the 
grade  of  his  or  her  new  position  at  the 
time  the  highest  previous  rate  was 
earned.  Then,  the  new  rule  requires  that 
this  rate  be  converted  to  the 
corresponding  rate  within  the  current 
rate  range. 

Eleven  agencies  provided  comments 
on  these  highest  previous  rate 
provisions.  All  recommended  that  these 
provisions  be  simplified  with  shorter 
sentences,  and,  according  to  four 
agencies,  with  a  mechanism  specified 
for  determining  the  relative  position  in 
the  rate  range  in  a  consistent  manner. 
One  agency  also  recommended  a 


provision  be  made  for  merit  pay  systems 
that  use  pay  schedules  with  numerical 
increments.  The  Office  has  modified  the  • 
highest  previous  rate  provisions 
according  to  these  recommendations 
and  has  retitled  the  section  to  more 
accurately  reflect  the  purpose  of  the 
regulation. 

Two  agencies  proposed  giving  merit 
pay  employees  the  benefit  of  a  partial 
step  increase  as  if  they  were  non-merit 
pay  employees  whose  pay  rate  resulting 
horn  application  of  the  maximum 
payable  rate  rule  fell  between  two  steps 
of  the  employee’s  grade  on  the  General 
Schedule.  The  Office  does  not  believe 
such  a  linkage  of  the  Merit  Pay  System 
with  the  General  Schedule  pay  system 
would  be  appropriate.  The  Merit  Pay 
System  can  accommodate  a  specific 
dollar  rate,  while  the  General  Schedule 
pay  system  cannot  because  .each  grade 
contains  specified  steps.  A  system  with 
steps  requires  a  provision  for  “slotting" 
or  movement  to  the  higher  steps  by  way 
of  exception  because  no  rate  exists 
between  two  steps. 

While  the  Office  is  treating  merit  and 
non-merit  pay  employees  in  a  similar 
manner  under  the  pay  administration 
rules,  some  differences  exists  due  to  the 
different  features  of  the  pay  systems 
affecting  the  employees. 

One  agency  commeiited  that  these 
provisions  do  not  address  the  highest 
previous  rate  determinations  for  those 
individuals  previously  employed  in 
single  rate  positions  and  do  not 
distinguish  between  legal  and  payable 
rates  of  pay.  With  the  proposed 
mechanism  for  determining  the  highest 
previous  rate,  the  single  rate  positions 
can  be  clearly  covered  since  the 
employee’s  highest  previous  rate  paid, 
whether  this  rate  is  a  single  rate  or  even 
a  rate  earned  in  a  pay  system  other  than 
the  General  Schedule,  is  compared  with 
and  fitted  into  the  rate  range  of  the 
General  Schedule  for  the  grade  the 
employee  in  entering.  A  distinction 
between  legal  and  payable  rates  also 
exists  by  virtue  of  the  definition  of 
“highest  previous  rate”  in  §  531.202, 
which  indicates  this  rate  is  the  rate 
actually  paid  rather  than  the  legal  rate. 
Of  course,  the  rate  identified  by  this  rule 
as  the  “maximum  payable  rate"  is 
subject  to  the  limitation  imposed  by  5 
U.S.C.  5308  and  any  other  restrictions  on 
salary  rates  imposed  by  law. 

Section  531.204 — Special  provisions  for 
promotion  and  conversion  of  merit  pay 
employees 

Under  the  promotion  provisions  of  the 
regulations,  when  a  General  Schedule 
employee  not  covered  by  the  Merit  Pay 
System  is  promoted  to  a  position  in 
which  he  or  she  will  be  covered  by  merit 
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pay,  the  employee’s  pay  will  be  adjusted 
as  if  he  or  she  were  a  General  Schedule 
employee  not  covered  by  the  Merit  Pay 
System.  When  a  promotion  occurs 
within  the  Merit  Pay  System,  the 
employee’s  rate  of  basic  pay  will  be 
increased  by  six  percent  (or  to  the 
minimum  rate  of  the  grade,  if  that  is 
higher).  When  an  employee  covered  by 
the  Merit  Pay  System  is  promoted  to  a 
General  Schedule  position  in  which  he 
or  she  will  not  be  covered  by  merit  pay,  , 
the  employee’s  rate  of  basic  pay  will  be 
increased  by  six  percent  and  then  fixed 
at  the  rate  for  the  lowest  step  of  the 
grade  that  equals  or  exceeds  that  rate. 

Five  commenters  indicated  that  merit 
pay  employees  may  receive  less  than 
non-merit  pay  employees  upon 
promotion  from  one  merit  pay  position 
to  another.  Two  commenters  proposed 
treating  merit  pay  employees  the  same 
as  non-merit  pay  employees  under  the 
General  Schedule;  one  commenter 
proposed  replacing  the  provision  for  a 
six-percent  increase  with  an  eight- 
percent  increase;  and  one  commenter 
proposed  a  number  of  approaches,  all  of 
which  would  result  in  treating  merit  pay 
employees  and  non-merit  pay 
employees  under  the  General  Schedule 
in  a  similar  manner.  These  proposals  are 
similar  to  those  made  concerning  the 
highest  previous  rate  provisions. 
However,  5  U.S.C.  5334(b)  is  explicit  in 
establishing  six  percent  as  the  amount 
of  increase  equivalent  to  a  two-step 
increase  for  non-merit  pay  employees. 

As  a  result,  the  Office  had  made  no 
change  in  this  rule. 

Two  commenters  recommended 
language  that  would  provide  the 
“minimum  rate  of  the  grade,  if  that  is 
higher"  upon  promotion  so  that  the 
employee  would  be  paid  a  rate  within 
the  rate  range.  The  Office  has  adopted 
this  suggestion. 

One  commenter  indicated  that  merit 
pay  plans  with  numerical  increments 
would  require  placement  of  employees 
at  the  next  higher  rate  that  exceeds  six 
percent  of  the  employee’s  existing  rate 
of  basic  pay.  The  commenter  is  correct 
in  this  interpretation. 

One  commenter  recommended  that 
the  rate  to  be  paid  upon  promotion  be 
rounded  to  the  nearest  dollar.  Both  the 
maximum  payable  rate  rule  and  the 
promotion  rule  have  been  revised  to 
address  this  concern.  However,  in  both 
cases  rounding  must  be  to  the  next 
higher  whole-dollar  rate,  rather  than  to 
the  nearest  whole-dollar  rate. 

Under  the  conversion  provisions, 
when  an  employee  is  converted  to  the 
Merit  Pay  System,  the  employee  must 
receive  at  least  the  same  rate  paid  to  the 
employee  before  entry  into  the  Merit 
Pay  System.  Additionally,  the  employee 


must  receive  any  pay  entitlement  due  on 
or  prior  to  the  date  of  entry.  This  means, 
for  example,  that  within-grade 
increases,  quality  step  increases  and 
promotions  must  be  processed  before 
entry  into  merit  pay  and  must  be 
processed  under  the  rules  that  apply  to 
non-merit  pay  General  Schedule 
employees.  In  the  case  of  promotions, 
the  employee  is  entitled  to  basic  pay  at 
the  rate  for  the  lowest  step  of  the  higher 
grade  which  exceeds  his  or  her  existing 
rate  of  basic  pay  by  not  less  than  two 
step-increases  of  the  grade  from  which 
he  or  she  is  promoted.  Once  the  specific 
rate  is  identified,  then  the  employee  is 
converted  at  that  rate  into  the  Merit  Pay 
System. 

When  conversion  occurs  on  the  same 
date  that  merit  pay  increases  and 
comparability  are  effective,  the 
employee  must  first  receive  any  pay 
entitlements  due  as  described  above 
and  then,  in  sequence,  be  converted  and 
receive  the  portion  of  comparability  to 
which  the  employee  is  entitled  under  the 
Merit  Pay  System  (including  any 
amounts  necessary  to  adjust  the 
employee’s  pay  to  the  minimum  of  the 
rate  range  of  the  employee’s  grade),  then 
any  merit  pay  increase  resulting  from  a 
merit  pay  determination. 

Three  agencies  commented  that  the 
sequence  of  actions  specified  will  result 
in  two  comparability  adjustments  being 
given  to  employees.  This  is  not  the  case 
since  comparability  can  only  be  given 
once  and  this  is  clear  in  the  sequence  of 
actions  spelled  out.  Some  confusion 
might  have  resulted  from  interpreting 
“any  earned  or  appropriate  pay 
entitlement”  as  inclusive  of  the 
comparability  adjustment.  In  the 
sequence  of  actions,  these  pay 
entitlements  must  be  given  prior  to 
change  in  the  pay  plan  code 
(conversion)  and  prior  to  the 
comparability  adjustment.  The  Office 
has  modified  the  proposed  regulation  to 
clearly  exclude  the  comparability 
adjustment  given  to  a  non-merit  pay 
General  Schedule  employee  from  the 
pay  entitlements  the  employee  must 
receive  prior  to  conversion  to  the  Merit 
Pay  System.  Once  converted,  the 
employee  receives  the  comparability 
adjustment  as  specified  under  the  Merit 
Pay  System. 

One  commenter  recommended  a 
provision  be  drawn  up  to  cover  the 
situation  where  pay  periods  begin  on 
different  dates.  Without  such  a 
provision,  the  commenter  indicates  an 
employee  who  moves  between  merit  pay 
plans  or  other  pay  systems  with 
different  pay  periods  at  the  time  of  the 
annual  pay  adjustment  could  receive 
two  comparability  increases.  However, 


the  employee  can  receive  the 
comparability  adjustment  only  once 
since  by  law  the  comparability 
adjustment  must  be  effective  at  the 
beginning  of  the  first  applicable  pay 
period.  No  change  is  necessary  to 
prevent  a  double  comparability 
increase. 

Section  531.305 — Method  of  pay 
adjustment  for  merit  pay  employees 
supervising  prevailing  rate  employees 

According  to  this  regulation,  merit  pay 
employees  who  regularly  supervise  any 
prevailing  rate  employees  may  be  paid  a 
rate  which  exceeds  the  highest  rate 
being  paid  to  the  prevailing  rate 
employees  he  or  she  supervises.  The 
adjusted  rate  for  the  merit  pay  employee 
that  results  from  this  provision  shall  not 
exceed  the  highest  rate  paid  the 
prevailing  rate  employees  by  more  than 
three  percent  and  shall  not  exceed  the 
maximum  rate  of  the  supervisor’s  grade. 

Five  agencies  commented  on  the 
adjustment  of  rates  of  supervisors  of 
prevailing  rate  employees,  each 
comment  being  unique.  One  agency 
recommended  linking  the  Merit  Pay 
System  to  the  steps  of  the  General 
Schedule  by  using  the  next  higher  step 
as  the  means  of  providing  a  higher  rate 
for  a  supervisor.  This  suggestion  would 
restrict  agencies  to  a  speciBc  dollar 
amount  predicated  on  clear  rates  for 
steps.  Although  the  Office  has  proposed 
a  rule  which  would  permit  agencies  to 
treat  merit  pay  employees  in  a  manner 
similar  to  non-merit  pay  General 
Schedule  employees,  it  does  not  believe 
that  a  further  linkage  of  the  pay  systems 
would  be  appropriate.  The  proposed  rule 
provides  agencies  with  a  much  needed 
flexibility  in  determining  the  amount  of 
the  pay  adjustment.  This  flexibility  is 
also  provided  by  means  of  a  rule  that  is 
already  a  discretionary  method  for  pay¬ 
setting.  The  Office  believes  the 
flexibility  provided  in  an  otherwise 
discretionary  rule  should  remain  and, 
therefore,  has  retained  the  original 
language  of  the  proposed  regulation. 

Another  agency  recommended  that 
agencies  be  permitted  to  adjust  (where 
appropriate)  the  rate  of  the  supervisor 
above  the  maximum  rate  of  the 
supervisor’s  grade;  the  rate  is  to  be 
determined  by  an  extension  of  steps  for 
the  particular  grade.  The  statutory 
authority  permitting  higher  rates  for 
supervisors  of  prevailing  rate  employees 
limits  any  adjustment  to  the  maximum 
rate  of  the  grade,  thus  precluding  any 
change  in  the  proposed  regulation. 

Two  agencies  questioned  the  meaning 
of  the  term,  “prevailing  rate  employee.” 
The  term  has  the  meaning  given  to  it  in  5 
U.S.C.  5333(b).  All  references  to  “wage 
board  employee”  in  Subpart  C,  5  CFR 
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Part  531,  are  being  changed  to  read 
"prevailing  rate  employee.”  (The  Office 
wishes  to  direct  the  attention  of  these 
agencies  to  5  U.S.C.  5342.  Particular 
attention  should  be  paid  to  5  U.S.C. 
2105(c).) 

One  agency  recommended  a  provision 
to  permit  agencies  to  adjust  an 
employee’s  rate  by  no  more  than  three 
percent  “or  the  next  higher  step  or 
increment  of  the  pay  range”  to  cover 
those  agencies  having  an  incremental 
merit  pay  system.  This  provision  is  not 
necessary  since  agencies  having 
incremental  systems  could  set  pay  at 
any  of  the  increments  that  does  not 
exceed  the  rate  of  basic  pay  of  the 
prevailing  rate  employee  by  more  than 
three  percent  as  provided  by  the  current 
proposed  regulation. 

One  agency  questioned  whether,  for 
comparison  purposes,  night  differential 
should  be  included  as  part  of  the  highest 
rate  of  basic  pay  paid  to  a  prevailing 
rate  employee.  The  Office,  in  revising 
the  current  regulations,  sought  to  reduce 
redundancy  and  eliminated  the  phrase 
“excluding  night  differential”  from 
§  531.305  (see  §  531.304(d)(l)(ii))  of  5 
CFR.  However,  because  of  the  concern 
expressed  by  the  agency  for  a  need  to 
clarify  this  issue,  the  proposed 
regulation  is  amended  to  include  the 
phrase  “excluding  night  and 
environmental  differentials.” 
Additionally,  §  531.304(d)(l)(ii)  is 
amended  in  the  same  manner. 

Section  540.104 — Waiver  of  merit  pay 
determination 

This  regulation  identifies  certain 
situations  in  which  the  merit  pay 
determination  is  to  be  waived,  such  as 
when  there  has  been  insufficient  service 
during  the  performance  appraisal  period 
upon  which  the  merit  pay  determination 
is  based  or  when  an  employee  has  been 
promoted  within  120  days  prior  to  the 
date  of  a  merit  pay  increase.  The 
employee's  pay,  however,  will  be  fixed 
according  to  the  provisions  of  §  540.106. 
(The  reference  to  §  531.406  is  to  the 
proposed  within-grade  increase 
regulations  published  in  the  Federal 
Register  on  July  29. 1980  and  in  FPM 
Bulletin  531-96  on  August  21, 1980.) 

Four  agencies  indicated  some 
problems  will  occur  with  agencies 
having  the  authority  to  define  the 
specific  date  for  waiving  a  pay 
determination  when  a  promotion  has 
occurred  within  120  days  prior  to  that 
date  and,  in  two  cases,  recommended 
OPM  define  this  date  as  the  effective 
date  for  merit  pay  increases  to  ensure  a 
common  date  for  all  agencies.  Along 
with  this  recommendation,  many 
agencies  commented  on  the  120-day 
limit.  Five  agencies  proposed  leaving  the 


time  limit  to  agency  discretion  mainly 
because  of  similar  provisions  affecting 
performance  appraisal  or  merit  pay 
determination  provisions.  Four  agencies 
agreed  with  the  120-day  limit  but,  in  two 
agencies*  case,  only  if  the  merit  {)ay 
determination  date  is  defined  as  the 
ending  date  of  the  performance 
appraisal  period  and,  in  another 
agency's  case,  only  if  the  time  limit  for 
merit  pay  determinations  in  general  is 
extended  to  120  days  prior  to  October  1. 
One  agency  recommended  changing  the 
120-day  limit  to  one  year,  similar  to 
General  Schedule  requirements  for 
promotions  and  within-grade  increases. 

OPM’s  intent  in  establishing  a  120-day 
limit  is  to  ensure  that  agencies  give  only 
one  pay  adjustment  to  base  pay  due  to 
performance  considerations  within  a 
given  time  frame.  The  Office  believes  a 
120-day  limit  is  reasonable.  Much  of  the 
agency  concern  seems  to  assume  the 
waiver  of  a  pay  determination  is  a 
waiver  of  performance  appraisal 
requirements  when  employees  have  not 
been  under  a  performance  appraisal  for 
a  sufficient  period  of  time.  Tlie 
performance  appraisal  requirements  are 
not  being  waived  by  this  rule.  In  the 
case  of  performance  periods,  OPM 
believes  agency  discretion  is  best,  due 
to  the  differences  in  design  of 
performance  appraisal  systems. 

However,  a  pay  determination  is 
separate  from  this  appraisal  process, 
even  if  it  occurs  simultaneously  with  an 
appraisal.  The  pay  determination  date 
can  also  be  separate  from  the  effective 
date  of  the  merit  pay  increase. 

The  problem  with  the  120-day  limit 
also  appears  to  be  one  of  consistency.  In 
one  agency  with  a  pay  determination 
date  of  July  1,  an  employee  promoted  as 
early  as  March  1  would  have  been 
affected  by  this  rule,  whereas  in  another 
agency  with  a  pay  determination  date  of 
November  30,  only  an  employee 
promoted  after  August  1  would  have 
been  affected.  This  problem  is  further 
compounded  by  differences  in  the 
minimum  time  limits  specified  for  pay 
determinations  and  different  time  limits 
for  performance  appraisals. 

In  order  to  accommodate  these 
concerns,  OPM  has  revised  the  proposed 
regulations  to  establish  the  effective 
date  of  a  merit  pay  increase  (first  pay 
period  in  October)  as  the  reference  point 
for  waiving  merit  pay  determinations  for 
recently  promoted  employees.  The  120- 
day  limit  will  remain  unless  agencies 
find,  after  a  period  of  operation,  that  this 
limit  is  too  short  and  should  be 
extended.  No  change  is  proposed  in  the 
period  of  time  within  which  a  merit  pay 
determination  must  be  made  (that  is,  no 
sooner  than  90  days  before  and  no  later 


than  60  days  after  October  1)  and  no 
change  is  proposed  to  agency  discretion 
in  determining  the  minimum  period 
necessary  for  performance  appraisals. 

One  agency  proposed  eliminating  the 
reference  to  "creditable  service”  and 
combining  two  of  the  waivers — the  first 
one  for  employees  not  covered  by  an 
appraisal  system  for  the  minimum 
period  of  time  specified  by  the  agency 
for  coverage,  and  the  other  for 
employees  in  a  duty  status  for  less  than 
the  minimum  period  of  time  specified  by 
the  agency  for  coverage  under  a 
performance  appraisal  system  because 
of  certain  circumstances.  The  distinction 
between  these  two  situations  is 
necessary  because  an  employee  may  be 
covered  by  a  performance  appraisal 
system  but  still  be  absent  from  duty  for 
such  a  period  of  time  that  it  is  not 
appropriate  to  make  a  merit  pay 
determination.  Another  agency 
recommended  clarifying  whether  or  not 
the  merit  pay  determination  is  handled 
differently  for  an  employee  whose 
absence  is  not  creditable  service  time. 

Under  the  General  Schedule,  the 
benefit  of  an  increase  is  only  provided 
to  employees  who  normally  have  had 
pay  entitlements  accorded  to  them  even 
though  they  are  absent  for  a  period  that 
is  considered  creditable  service.  The 
Merit  Pay  System  provides  the  same 
benefit  since  merit  pay  employees  are 
General  Schedule  employees.  The  Office 
has  not  changed  this  proposed  rule  since 
it  is  only  a  positive  prescription  of  a 
benefit  where  none  would  normally  be 
given.  The  proposed  rule  is  necessary  as 
a  parallel  to  the  waiver  of  the 
acceptable  level  of  competence 
determination  required  for  within-grade 
increases.  Under  the  Merit  Pay  System 
the  merit  pay  determination,  which  must 
be  based  on  a  current  performance 
appraisal,  is  similar  to  this 
determination  of  competence. 

Section  540.106 — Special  provisions  for 
merit  pay  increases 

The  revision  to  §  540.106  provides  for 
merit  pay  increases  when  the  merit  pay 
determination  is  waived.  This  revision 
clarifies  entitlement  to  the  “interrupted 
service  benefit”  provided  for  in  the 
current  Merit  Pay  System  regulations 
whereby  employees  receive  the  average 
merit  pay  increase  received  by 
comparably  situated  employees  in  the 
agency  during  the  priod  when  the 
employee’s  duty  status  was  interrupted 
due  to  service  with  the  uniformed 
services. 

In  addition,  this  revision  extends 
similar  benefits  to  other  categories  of 
employees.  These  include  employees  not 
covered  under  an  approved  performance 
appraisal  system  for  the  minimum 
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period  of  time  necessary  for  coverage, 
employees  promoted  within  120  days 
prior  to  a  merit  pay  increase,  and 
employees  absent  for  any  of  the 
following  reasons:  (1)  leave  of  absence 
while  engaged  in  military  service, 
service  with  the  Peace  Corps  or  VISTA, 
service  with  another  Federal  agency, 
service  on  an  Intergovernmental 
Personnel  Act  mobility  assignment,  or 
while  in  receipt  of  workers 
compensation;  (2)  the  exercise  of  a 
restoration  or  reemployment  right;  (3) 
reemployment  following  a  period  of 
separation  while  in  receipt  of  workers 
compensation;  (4)  paid  leave;  or  (5) 
entitlement  to  back  pay. 

Six  agencies  suggested  that  the  terms 
“average  adjustment”  and  “comparably 
situated  employees”  need  further 
clarification.  OPM  has  deliberately  not 
defined  them  in  order  to  give  agencies 
optimium  discretion  in  defining  them. 

At  the  same  time  OPM  is  reviewing 
agency  plans  to  ensure  that  agencies 
dehne  these  terms  in  a  logical  manner. 
Possible  debnitions  include  presumptive 
ratings  such  as  what  the  fully 
satisfactory  employee  would  receive, 
modal  distributions  for  particular  merit 
pay  units,  or  the  amount  of  money  put  in 
the  merit  pay  fund  for  the  employee’s 
grade  and  position  in  the  rate  range.  For 
the  “average  adjustment,”  a  variety  of 
ways  to  compute  the  average  is  possible 
but  should  not  include  “full 
comparability”  since  this  in  many 
instances  will  freeze  the  employee’s 
position  in  the  pay  range  rather  than 
ensure  an  average  movement  through 
the  pay  range. 

The  average  given  also  can  vary 
within  an  agency  for  the  different 
situations  covered  by  the  waiver.  For 
example,  a  presumptive  rating  could  be 
given  for  employees  under  an  agency 
appraisal  system  less  than  the  speciHed 
minimum  time,  while  an  average  amount 
given  in  a  sub-unit  of  the  agency  could 
be  given  to  employees  promoted  within 
120  days  prior  to  the  effective  date  of 
merit  pay  increases. 

For  “comparably  situated  employees,” 
a  variety  of  deHnitions  is  possible, 
including  employees  in  the  entire 
agency,  in  a  merit  pay  unit,  in  the  same 
grade  level,  in  the  same  position  on  the 
agency’s  merit  pay  matrix,  in  the  same 
position  on  the  merit  pay  fund 
computation  table,  in  the  same  position 
in  the  rate  range,  in  the  same  or  similar 
occupational  positions,  or  in  the  same 
situation  which  causes  the  waiver.  The 
proposed  regulation  has  been  revised  to 
specify  that  the  average  adjustment 
received  by  comparably  situated 
employees  is  to  be  “determined  by  the 
employing  agency.” 


Two  agencies  commented  that  the 
distinctions  among  the  three  different 
formulas  for  computing  salary  increases 
when  merit  pay  determinations  are 
waived  are  confusing.  These  agencies 
also  indicated  that  the  second  formula 
provides  the  full  amount  of  any 
comparability  increase  and  appears  to 
provide  the  non-automatic  portion  of 
comparability  twice  to  the  employee. 

One  agency  also  indicated  the  term 
“current  rate  range”  could  be 
interpreted  to  be  the  range  in  effect 
before,  or  the  one  in  effect  after,  the 
comparability  increase  which  could 
have  the  effect  of  providing  no 
automatic  comparability  increase  or  a 
double  increase.  OPM  has  revised  these 
formulas  by  consolidating  paragraphs 
(a)  and  (b)  of  the  proposed  section  into  a 
new  paragraph  (a)  and  by  eliminating 
the  reference  to  “relative  position  in  the 
rate  range.”  These  revisions  will  prevent 
the  possibility  of  a  double  comparability 
increase.  However,  two  approaches  are 
still  necessary  to  cover  the  distinction 
between  those  employees  entitled  to  a 
single  average  merit  pay  adjustment  and 
those  entitled  to  all  the  average  merit 
pay  adjustments  during  the  entire  period 
of  absence.  This  distinction  has  also 
been  proposed  for  determining  when 
non-merit  pay  General  Schedule 
employees  should  receive  one  within- 
grade  increase  or  successive  within- 
grade  increases.  (See  the  proposed 
within-grade  increase  regulations  for 
creditable  service  published  in  the 
Federal  Register  on  July  29, 1980  (45  FR 
50338).) 

Regarding  these  different  approaches 
for  computing  increases  when  pay 
determinations  are  waived,  one 
commenter  also  recommended  placing 
the  requirement  for  pay  adjustments 
necessary  to  bring  employees  up  to  the 
new  minimum  of  the  rate  range,  5  U.S.C. 
5402(c)(3),  together  with  the  requirement 
for  tbe  comparability  pay  adjustment,  5 
U.S.C.  5402(c)(1).  The  Office  has 
adopted  this  suggestion. 

One  commenter  recommend  that  the 
Office  clarify  what  happens  to  an 
employee  who  had  creditable  service 
toward  a  within-grade  increase  upon 
entry  into  merit  pay  and  who  returns  to 
a  non-merit  pay  position  prior  to 
receiving  a  merit  pay  determination.  The 
commenter  felt  the  employee  would 
retroactively  receive  tbe  within-grade 
increase.  This  is  not  so.  'Ihe  within- 
grade  increase  would  not  be 
retroactively  given.  However,  the 
employee’s  service  during  the  entire 
period  is  creditable  service  for  the  next 
within-grade  increase  so  long  as  the 
employee  has  not  received  an 
equivalent  increase.  If  the  employee  has 


sufficient  service,  the  employee  would 
receive  a  within-grade  increase  at  the 
time  of  retrim  to  the  non-merit  pay 
General  Schedule  position. 

While  not  a  proposed  regulation  in 
this  package,  revision  of  the  regulations 
concerning  equivalent  increase 
determinations  for  within-grade 
increases  is  necessary  to  clarify  which 
pay  adjustments  under  the  Merit  Pay 
System  are  to  be  considered  in 
determining  whether  or  when  an 
employee,  who  moves  from  the  Merit 
Pay  System  to  a  position  in  which  he  or 
she  is  entitled  to  consideration  for  a 
within-grade  increase,  has  received  an 
equivalent  increase.  The  necessary 
revision  was  proposed  for  comment  in 
the  Federal  Register  on  July  29, 1980. 

(See  §  531.407(c)(1)  of  the  proposed 
within-grade  increase  regulations.) 

Other  Comments 

A  number  of  comments  were  received 
concerning  matters  related  to  the 
proposed  changes,  but  which  are 
beyond  the  scope  of  the  effort  to  revise 
the  current  pay  administration 
regulations  to  accommodate  employees 
covered  by  the  Merit  Pay  System.  For 
example,  one  commenter  suggested  that 
the  promotion  rule  should  be  revised  to 
indicate  how  the  rule  applies  to  merit 
pay  employees  who  are  in  receipt  of  pay 
retention  under  5  U.S.C.  5363.  Such  a 
rule  is  found  in  5  U.S.C.  5334(b)  and 
applies  to  all  General  Schedule 
employees.  Another  commenter 
suggested  that  §  531.205(a)(3)  should  be 
revised  to  provide  a  benefrt  similar  to 
that  provided  by  the  grade  and  pay 
retention  provisions.  These  and  other 
suggestions  will  be  considered  by  the 
Office  in  a  future  review  of  the  general 
pay  administration  regulations. 

The  Director  of  OPM  frnds  that  due  to 
early  implementation  of  the  Merit  Pay 
System  in  some  agencies  in  October, 
1980,  good  cause  exists  for  shortening 
the  time  period  between  the  publication 
of  a  substantive  rule  and  its  effective 
data  required  by  5  U.S.C.  553(d).  The 
Office  of  Personnel  Management  has 
determined  that  these  are  signifrcant 
regulations  for  the  purposes  of  E.O. 
12044. 

Office  of  Personnel  Management. 

Beverly  M.  Jones, 

Issuance  System  Manager. 

Accordingly,  the  Office  of  Personnel 
Management  is  amending  Title  5  of  the 
Code  of  Federal  Regulations  as  follows; 

1.  In  Part  530,  the  Table  of  Sections  for 
Subpart  C,  the  authority  citation  for  Part 
530,  and  §  530.305  (a)(1)  and  (a)(3)  are 
revised;  and  §  530.305(d)  is  added  to 
read  as  follows: 
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PART  530— PAY  RATES  AND 
SYSTEMS  (GENERAL) 


Subpart  C— Special  Rates  for  Recruitment 
and  Retention 

Sec. 

530.301  Entitlement. 

530.302  Applicability. 

530.303  Definitions. 

530.304  Establishing  special  rates. 

530.305  Determining  employee  rates. 

530.306  Discontinuing  special  rates. 

530.307  Effect  of  statutory  pay  increases. 
Authority:  5  U.S.C  5303;  E.0. 11721,  as 

amended. 

§  530.305  Determining  employee  rates. 

(a)(1)  Except  as  provided  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section,  when  an  employee  is  in  a 
position  to  which  a  special  rate  range 
becomes  applicable,  the  department  or 
agency  shall  fix  the  employee's  rate  at 
the  numerical  rank  in  the  special  rate 
range  which  corresponds  to  his  or  her 
existing  numerical  rank  of  the  grade  or 
level. 

***** 

(3)  When  a  special  rate  of  pay 
becomes  initially  applicable  to,  or 
increased  for,  an  employee  covered  by 
the  Merit  Pay  System,  the  agency  shall 
increase  the  employee's  rate  of  basic 
pay  by  an  amount  equal  to  the 
difference  between  the  minimum  rate  of 
the  previously  existing  rate  range  and 
the  minimum  rate  of  the  newly 
established  rate  range.  If  this  rate  falls 
between  two  rates  of  pay  on  a 
numerical  increment  or  rank  merit  pay 
schedule,  the  agency  shall  pay  the 
employee  at  the  higher  rate. 
***** 

(d)  In  accordance  with  §  531.203(d)(2) 
of  this  chapter,  a  special  rate  may  not  be 
considered  an  employee’s  highest 
previous  rate  except  as  provided  in 
§  531.203(d)(3)  of  this  chapter.  For  the 
purpose  of  applying  §  531.203(d)(3)  of 
this  chapter,  the  rate  to  which  an 
employee  covered  by  the  Merit  Pay 
System  would  have  been  entitled  had  a 
special  rate  not  applied  shall  be 
determined  by  subtracting  from  the 
employee's  existing  rate  of  basic  pay  the 
difference  between  the  minimum  rates 
of  the  special  and  regular  rate  ranges  of 
the  grade  of  his  or  her  position. 

2.  In  Subpart  B  of  Part  531,  the 
following  changes  are  made:  Section 
531.203(d)(4)  is  deleted.  The  Table  of 
Sections  is  revised.  Section  531.201: 

§  531.203(c):  the  heading  for  §  531.203(d); 
the  authority  citation  for  §  531.203; 

§  531.204(a):  §  531.205  (a)(2)  and  (a)(3): 
and  the  authority  citation  for  §  531.205 
are  revised.  §  531.204(c)  and  the 


authority  citation  for  §  531.204  are 
added.  To  assist  the  reader,  the  revised 
Subpart  B  is  reprinted  as  follows: 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

***** 

Subpart  B— Determining  Rate  of  Basic  Pay 

Sec. 

531.201  Applicability. 

531.202  Definitions. 

531.203  General  provisions. 

531.204  Special  provisions. 

531.205  Pay  schedule  conversion  rules  at  the 
time  of  an  annual  pay  adjustment  under 
5  U.S.C.  5305. 

Subpart  B— Determining  Rate  of  Basic 
Pay 

§  531.201  Applicability. 

This  subpart  and  sections  5333  and 
5334  of  title  5,  United  States  Code,  apply 
to  employees  and  positions,  other  than 
Senior  Executive  Service  positions,  to 
which  chapter  51  of  title  5  applies. 

§531.202  Definitions. 

In  this  subpart: 

(a)  “Demotion”  means  a  change  of  an 
employee,  while  continuously  employed, 
from; 

(1)  One  General  Schedule  grade  to  a 
lower  General  Schedule  grade,  with  or 
without  reduction  in  pay;  or 

(2)  A  higher  rate  paid  under  authority 
other  than  subchapter  III  of  chapter  53 
of  title  5,  United  States  Code,  to  a  lower 
rate  within  a  General  Schedule  grade. 

(b)  “Agency"  has  the  meaning  given 
that  word  by  section  5102  of  title  5, 
United  States  Code. 

(c)  “Employee”  means  an  employee  of 
an  agency  to  whom  this  subpart  applies. 

(d)  “Existing  rate  of  basic  pay”  means 
the  rate  received  immediately  before  the 
effective  date  of  a  transfer,  promotion, 
demotion,  or  within-grade  increase. 

(e)  “Higher  grade”  means  a  General 
Schedule  grade  above  the  last  previous 
General  Schedule  grade  or  its  equivalent 
held  by  the  employee. 

(f)  “Highest  previous  rate”  means  the 
highest  rate  of  basic  pay  previously  paid 
to  an  individual  while  employed  in  a 
position  in  a  branch  of  the  Federal 
Government  (executive,  legislative,  or 
judicial),  a  mixed  ownership 
corporation,  or  the  government  of  the 
District  of  Columbia,  irrespective  of 
whether  or  not  the  position  was  subject 
to  the  General  Schedule. 

(g)  “New  appointment"  means  the 
first  appointment,  regardless  of  tenure, 
as  an  employee  of  the  Federal 
Government  or  the  Government  of  the 
District  of  Columbia. 
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(h)  “Promotion”  means  a  change  of  an 
employee,  while  continuously  employed, 
from: 

(1)  One  General  Schedule  grade  to  a 
higher  General  Schedule  grade;  or 

(2)  A  lower  rate  paid  under  authority 
other  than  subchapter  III  of  chapter  53 
of  title  5,  United  States  Code,  to  a  higher 
rate  within  a  General  Schedule  grade. 

(i)  “Rate  of  basic  pay”  means  the  rate 
of  pay  fixed  by  law  or  administrative 
action  for  the  position  held  by  an 
employee  before  any  deductions  and 
exclusive  of  additional  pay  of  any  kind. 

(j)  “Reassignment”  means  a  change  of 
an  employee,  while  serving  continuously 
in  the  same  agency,  from  one  position  to 
another  without  promotion  or  demotion. 

(k)  “Reemployment”  means  an 
employment,  including  reinstatement  or 
another  type  of  appointment,  after  a 
break  in  service  of  at  least  1  full 
workday. 

(l)  “Transfer”  means  a  change  of  an 
employee,  without  a  break  in  service  of 
1  full  workday,  from  one  branch  of  the 
Federal  Government  (executive, 
legislative,  or  judicial)  to  another  or 
from  one  agency  to  another. 

§  531.203  General  provisions. 

(a)  New  Appointments,  Except  as 
provided  by  section  5333(a)  of  title  5, 
United  States  Code,  and  paragraph  (b) 
of  this  section,  a  new  appointment  is 
made  at  the  minimum  rate  of  the  grade, 
or  when  the  minimum  rate  of  the  grade 
of  a  position  has  been  set  under  Part  530 
of  this  chapter,  a  new  appointment  is 
made  at  the  minimum  rate  set  under  Part 
530  of  this  chapter. 

•  (b)  Superior  qualifications 
appointments.  (1)  A  "superior 
qualifications  appointment”  means  an 
appointment  to  a  position  in  Grade  11  or 
above  of  the  General  Schedule  made, 
with  the  prior  approval  of  the  Office  or 
under  an  agreement  between  the  agency 
and  the  Office  (except  for  positions  in 
the  Library  of  Congress),  at  a  rate  above 
the  minimum  rate  of  the  appropriate 
grade  under  authority  of  section  5333  of 
title  5,  United  States  Code  because  of 
the  superior  qualiHcations  of  the 
candidate. 

(2)  An  agency  may  make  a  superior 
qualifications  appointment  by  new 
appointment  or  by  reemployment  except 
that  when  made  by  reemployment,  the 
candidate  must  have  a  break  in  service 
of  at  least  90  calendar  days  from  his  or 
her  last  period  of  Federal  employment  or 
employment  with  the  Government  of  the 
District  of  Columbia  (other  than  (i) 
employment  under  an  appointment  as 
an  expert  or  consultant  under  section 
3109  of  title  5,  United  States  Code,  (ii) 
employment  under  a  temporary 
appointment  effected  primarily  in 


Federal  Register  /  Vol.  45,  No.  194  /  Friday,  October  3,  1980  /  Rules  and  Regulations 


65499 


furtherance  of  a  post-doctoral  research 
program,  or  effected  as  part  of 
predoctoral  or  postdoctoral  training 
program  during  which  the  employee 
receives  a  stipend,  or  employment  under 
a  temporary  appointment  of  a  graduate 
student  when  the  work  performed  by  the 
student  is  the  basis  for  completing 
certain  academic  requirements  for  an 
advanced  degree,  (iii)  employment  as  a 
member  of  the  Commissioned  Corps  of 
the  National  Oceanic  and  Atmospheric 
Administration  or  the  Commissioned 
Corps  of  Public  Health  Service,  or  (iv) 
employment  which  is  neither  full-time 
employment  nor  the  principal 
employment  of  the  candidate). 

(c)  Maximum  payable  rate  rules.  In 
determining  an  employee’s  rate  of  basic 
pay  upon  reemployment,  reassignment, 
promotion,  demotion,  or  change  in  type 
of  appointment,  the  following  rules 
apply  unless  the  employee  is  entitled  to 
a  higher  rate  under  the  promotion 
provisions  of  section  5334(b)  of  title  5, 
United  States  Code,  and  §  531.204(a)  of 
this  subpart  or  the  grade  and  pay 
retention  provisions  of  sections  5362  and 
5363  of  title  5,  United  States  Code,  and 
Part  536  of  this  chapter: 

(1)  For  non-merit  pay  employees.  The 
maximum  rate  of  basic  pay  that  may  be 
paid  an  employee  not  covered  by  the 
Merit  Pay  System  shall  be  determined 
as  follows: 

(1)  Compare  the  employee's  highest 
previous  rate  (expressed  as  an  annual 
rate)  with  the  rates  of  basic  pay  in  effect 
at  the  time  the  highest  previous  rate 
was  earned  for  the  grade  in  which  pay  is 
currently  being  fixed. 

(ii)  Identify  the  lowest  step  of  the 
grade  in  which  pay  is  currently  being 
fixed,  for  which  the  rate  of  basic  pay 
was  equal  to  or  greater  than  the 
employee’s  highest  previous  rate  at  the 
time  the  highest  previous  rate  was 
earned. 

(iii)  Identify  the  current  rate  of  basic 
pay  for  the  step  identified  under 
paragraph  (c)(l)(ii)  of  this  section.  This 
rate  is  the  maximum  rate  of  basic  pay 
that  may  be  paid  the  employee. 

(2)  For  merit  pay  employees.  The 
maximum  rate  of  basic  pay  that  may  be 
paid  an  employee  covered  by  the  Merit 
Pay  System  shall  be  determined  as 
follows: 

(i)  Compare  the  employee’s  highest 
previous  rate  (expressed  as  an  annual 
rate)  with  the  range  of  rates  of  basic  pay 
in  effect  at  the  time  the  highest  previous 
rate  was  earned  for  the  grade  in  which 
pay  is  currently  being  fixed. 

(ii)  Divide  the  difference  between  the 
employee’s  highest  previous  rate  and  the 
minimum  rate  of  the  former  rate  range  of 
the  grade  in  which  pay  is  currently  being 
fixed  by  the  difference  between  the 


maximum  and  minimum  rates  of  that 
rate  range. 

(iii)  Multiply  the  result  by  the 
difference  between  the  maximum  and 
minimum  rates  of  the  current  rate  range 
of  the  grade  in  which  pay  is  currently 
being  Hxed. 

(iv)  Add  the  result  to  the  minimum 
rate  of  the  current  rate  range  of  the 
grade  in  which  pay  is  currently  being 
bxed  and  round  to  the  next  higher 
whole-dollar  rate.  The  resulting  rate  is 
the  maximum  rate  of  basic  pay  that  may 
be  paid  the  employee  unless  that  rate 
falls  between  two  rates  of  pay  on  a 
numerical  increment  or  rarik  merit  pay 
schedule,  in  which  case  (he  employee 
may  be  paid  at  the  higher  rate. 

(d)  Determination  ofhigheest 
previous  rate. 

(1)  The  highest  previous  rate  is  based 
on  a  regular  tour  of  duty  at  that  rate 
under  an  appointment  not  limited  to  90 
days  or  less,  or  for  the  continuous  period 
of  not  less  than  90  days  under  one  or 
more  appointments  without  a  break  in 
service. 

(2)  The  highest  previous  rate  may  not 
be  based  on  (i)  a  rate  received  for  an 
appointment  as  an  expert  or  consultant 
under  section  3109  of  title  5,  United 
States  Code,  or  (ii)  except  as  provided  in 
paragraph  (d)(3)  of  this  section,  a  rate  of 
basic  pay  established  under  section  5303 
of  title  5,  United  States  Code. 

(3)  When  an  employee’s  rate  of  basic 
pay  is  one  established  under  section 
5303  of  title  5,  United  States  Code 
(referred  to  in  this  paragraph  as  a 
special  rate),  the  employee’s  highest 
previous  rate  is  the  rate  to  which  he  or 
she  would  have  been  entitled  had  the 
special  rate  not  applied  to  him  or  her. 
However,  with  the  prior  approval  of  the 
Office,  an  agency  may  use  special  rate 
as  the  highest  previous  rate  when: 

(i)  The  employee  is  reassigned  to  a 
position  for  which  no  special  rate,  or  a 
lesser  special  rate,  has  been  established: 
and 

(ii)  The  agency  head,  or  an  employee 
specifically  designated  by  the  agency 
head  for  that  purpose,  determines  that 
the  need  for  the  services  of  the 
employee,  and  his  or  her  contribution  to 
the  program  of  the  agency,  will  be 
greater  in  the  position  to  which  he  or 
she  is  being  reassigned.  The  reasons  for 
the  determinations  required  by  the 
subparagraph  shall  be  submitted  in 
writing  to  the  Office  with  the  request  for 
prior  approval. 

(e)  Agency  classification  action. 

When  an  agency  regrades  a  position  to  a 
grade  higher  than  the  one  to  which  the 
position  had  been  classified  by  Office 
action,  and  when  subsequent  to  the 
regrading,  the  Office  again  classifies  the 
position  to  the  grade  which  it  had 


originally  assigned  the  position,  the  rate 
attained  by  the  employee  in  the  higher 
grade  may  not  be  used  as  his  or  her 
highest  previous  rate. 

(f)  Simultaneous  actions.  When  a 
position  or  appointment  change  and 
entitlement  to  a  higher  rate  of  pay  occur 
at  the  same  time,  the  higher  rate  of  pay 
is  deemed  an  employee’s  existing  rate  of 
basic  pay.  If  an  employee  is  entitled  to 
two  pay  benefits  at  the  same  time,  the 
agency  shall  process  the  changes  in  the 
order  which  gives  the  employee  the 
maximum  benefit. 

(5  U.S.C.  5333-5334) 

§  531.204  Special  provisions. 

(a)  Promotions  and  transfers.  (1)  The 
requirements  of  section  5334(b)  of  title  5. 
United  States  Code,  apply  only  to  an 
employee  who  is  promoted  or 
transferred  hrom  a  position  in  one  grade 
of  the  General  Schedule  to  a  position  in 
a  higher  grade  of  the  General  Schedule. 

(2)  In  determining  an  employee’s  rate 
of  basic  pay  in  the  grade  of  his  or  her 
position  upon  promotion  to  or  from  a 
position  in  which  he  or  she  is  covered 
by  the  Merit  Pay  System  established 
under  chapter  54  of  title  5,  United  States 
Code,  the  following  rules  apply  unless 
the  employee  is  receiving  a  retained  rate 
under  section  5363  of  title  5,  United 
States  Code,  or  Part  536  of  this  chapter: 

(i)  When  an  employee  not  covered  by 
the  Merit  Pay  System  is  promoted  from 
a  position  in  one  grade  of  the  General 
Schedule  to  a  position  in  a  higher  grade 
of  the  Merit  Pay  System,  the  agency 
shall  pay  the  employee  at  that  rate  of 
basic  pay  within  the  rate  range  of  the 
grade  to  which  promoted  that  is  equal  to 
the  rate  of  basic  pay  the  employee 
would  have  been  entitled  to  receive  if 
the  promotion  had  been  to  a  General 
Schedule  position  in  which  he  or  she 
was  not  covered  by  the  Merit  Pay 
System. 

(ii)  When  an  employee  is  promoted 
from  a  position  in  one  grade  of  the  Merit 
Pay  System  to  a  position  in  a  higher 
grade  of  the  Merit  Pay  System,  the 
agency  shall  pay  the  employee  at  the 
lowest  whole-dollar  rate  of  basic  pay 
within  the  rate  range  of  the  grade  to 
which  promoted  that  exceeds  the 
employee’s  existing  rate  of  basic  pay  by 
an  amount  equal  to  six  percent  of  that 
rate,  or  at  the  minimum  rate  of  the 
higher  grade,  if  that  rate  is  higher. 

(iii)  When  an  employee  is  promoted 
from  a  position  in  one  grade  of  the  Merit 
Pay  System  to  a  position  in  a  higher 
grade  of  the  General  Schedule  in  which 
he  or  she  is  not  covered  by  the  Merit 
Pay  System,  the  agency  shall  pay  the 
employee  at  the  rate  of  basic  pay  for  the 
lowest  step  of  the  grade  to  which 
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promoted,  for  which  the  rate  of  basic 
pay  exceeds  the  employee's  existing 
rate  of  basic  pay  by  an  amount  equal  to 
six  percent  of  that  rate,  or  at  the 
minimum  rate  of  the  higher  grade,  if  that 
rate  is  higher. 

(3)  For  the  purpose  of  section  5334(b] 
of  title  5,  United  States  Code,  an 
employee's  "existing  rate  of  basic  pay" 
includes  a  special  rate  established  under 
section  5303  of  title  5,  United  States 
Code. 

(b)  Classification  decisions.  When  a 
classification  decision  is  made  effective 
retroactively  under  Part  511  of  this 
chapter,  the  agency  shall  treat  the 
corrective  personnel  action  affecting  the 
employee  concerned  as  a  cancellation  or 
correction,  as  the  case  may  be,  of  the 
original  action  of  demotion,  and  the 
employee  is  entitled  to  retroactive  pay 
in  accordance  with  the  terms  of  the 
corrective  action. 

(c)  Pay  determination  upon 
conversion  to  the  Merit  Pay  System.  (1) 
When  an  employee  is  brought  under  or 
converted  to  the  Merit  Pay  System 
without  change  in  his  or  her  position,  the 
employee  shall  be  entitled  to — 

(1)  Basic  pay  at  a  rate  equal  to  the  rate 
payable  to  the  employee  immediately 
before  the  effective  date  of  entry  into 
the  Merit  Pay  System,  plus, 

(ii)  Any  earned  or  appropriate  pay 
entitlement  due  on  or  prior  to  the  same 
effective  date,  including  a  pay 
adjustment  resulting  from  the 
establishment  of  higher  minimum  rates 
under  section  5303  of  title  5,  United 
States  Code,  or  an  increase  in  such  rates 
but  exclusive  of  any  adjustment  under  5 
U.S.C.  5305. 

(2)  Except  as  provided  under  Parts  530 
and  536  of  this  chapter,  when  an 
employee  is  brought  under  or  converted 
to  the  Merit  Pay  System  with  a  position 
or  appointment  change,  the  employee's 
rate  of  basic  pay  shall  be  fixed  or 
adjusted  in  accordance  with  the 
provisions  of  this  subpart. 

(3)  Notwithstanding  §  531.205  of  this 
subpart,  if  the  conversion  or  movement 
action  occurs  at  the  time  of  a  pay 
adjustment  under  5  U.S.C.  5305,  the 
employee  shall  receive  the  following  in 
the  order  specified; 

(i)  A  rate  of  basic  pay  as  provided 
under  paragraph  (c)(1)  or  (c)(2)  of  this 
section; 

(ii)  An  increase  in  that  rate  of  basic 
pay  by  the  amount  of  the  pay 
adjustment  made  under  5  U.S.C. 
5402(c)(1): 

(iii)  Any  additional  amount  as  may  be 
required  under  5  U.S.C.  5402(c)(3);  and 

(iv)  Any  merit  pay  increase  resulting 
from  a  merit  pay  determination  under 
the  provisions  of  5  U.S.C.  5402(b) 


(5  U.S.C.  5334,  5402) 

§  531.205  Pay  schedule  conversion  rules 
at  the  time  of  an  annual  pay  adjustment 
under  5  U.S.C.  5305. 

(a)  On  the  effective  date  of  a  pay 
adjustment  under  5  U.S.C.  5305,  the  rate 
of  basic  pay  of  an  employee  subject  to 
the  General  Schedule  shall  be  initially 
adjusted,  except  as  provided  in 
paragraph  (b)  of  this  section,  as  follows: 

(1)  If  an  employee  is  receiving  basic 
pay  immediately  before  the  effective 
date  of  his  pay  adjustment  at  one  of  the 
rates  of  a  grade  in  the  General  Schedule, 
he  shall  receive  the  rate  of  basic  pay  for 
the  corresponding  numerical  rate  of  the 
grade  in  effect  on  and  after  such  date. 

(2)  If  an  employee  is  receiving  basic 
pay  immediately  before  the  effective 
date  of  his  or  her  pay  adjustment  at  a 
rate  determined  under  5  U.S.C.  5402(a), 
the  employee  shall  receive  his  or  her 
rate  of  basic  pay  increased  by  the 
amount  of  the  pay  adjustment  made 
under  5  U.S.C.  5402(c)(1),  plus  any 
amount  that  may  be  required  by  5  U.S.C. 
5402(c)(3). 

(3)  Except  as  provided  in  5  U.S.C.  5363 
and  Part  536  of  this  chapter,  if  an 
employee  is  receiving  basic  pay 
immediately  before  the  effective  date  of 
his  or  her  pay  adjustment  at  a  rate  in 
excess  of  the  maximum  rate  of  his  or  her 
grade,  the  employee  shall  receive  his  or 
her  existing  rate  of  basic  pay  increased 
by  the  amount  of  increase  made  by  the 
pay  adjustment  under  5  U.S.C.  5305  in 
the  maximum  rate  for  the  employee's 
grade. 

(4)  If  an  employee,  immediately  before 
the  effective  date  of  his  pay  adjustment, 
is  receiving,  pursuant  to  section  2(b)(4) 
of  the  Federal  Employees  Salary 
Increase  Act  of  1955,  an  existing 
aggregate  rate  of  pay  determined  under 
section  208(b)  of  die  Act  of  September  1, 
1954  (68  Stat.  1111),  plus  subsequent 
increases  authorized  by  law,  he  shall 
receive  an  aggregate  rate  of  pay  equal  to 
the  sum  of  his  existing  aggregate  rate  of 
pay  on  the  day  preceding  the  effective 
date  of  his  adjustment,  plus  the  amount 
of  increase  made  by  the  pay  adjustment 
under  5  U.S.C.  5305  in  the  maximum  rate 
of  his  grade,  until  (i)  he  leaves  his 
position,  or  (ii)  he  is  entitled  to  receive 
aggregate  pay  at  a  higher  rate  by  reason 
of  the  operation  of  any  provision  of  law; 
but,  when  this  position  becomes  vacant, 
the  aggregate  rate  of  pay  of  any 
subsequent  appointee  thereto  shall  be 
fixed  in  accordance  with  applicable 
provisions  of  law.  Subject  to  paragraph 
(a)(4)  (i)  and  (ii)  of  this  section,  the 
amount  of  the  increase  authorized  by 
this  section  shall  be  held  and  considered 
for  the  purposes  of  section  208(b)  of  the 
Act  of  September  1, 1954,  to  constitute  a 


part  of  the  existing  rate  of  pay  of  the 
employee. 

(b)  Rates  of  basic  pay  authorized 
under  section  5303  of  title  5,  United 
States  Code,  paid  to  an  employee 
subject  to  the  General  Schedule  shall  be 
adjusted  in  accordance  with 
§  530.307(b)(1)  of  this  chapter. 

(5  U.S.C.  5305,  5402,  E.0. 11721,  as  amended) 

3.  Subpart  C  of  Part  531,  is  revised  to 
read  as  follows: 

Subpart  C— Pay  Adjustments  for 
Supervisors 

531.301  Authority  of  agency. 

531.302  Definitions. 

531.303  Use  of  authority. 

531.304  Requirements  for  entitlement. 

531.305  Adjustment  of  rates. 
***** 

§  53 1 .30 1  Authority  of  agency. 

This  subpart  authorizes  an  agency  to 
make  a  special  adjustment  in  the  pay  of 
a  supervisor  in  a  General  Schedule 
position  who  regularly  has 
responsibility  for  supervision  over  one 
or  more  prevailing  rate  employees.  In 
making  this  pay  adjustment,  an  agency 
is  governed  by  5  U.S.C.  5333(b)  and  this 
subpart. 

§  531.302  Definitions. 

In  this  subpart: 

(a)  “Prevailing  rate  employee"  means 
an  employee  whose  pay  is  fixed  and 
adjusted  from  time  to  time  by  a  wage 
board  or  similar  administrative 
authority  as  nearly  as  is  consistent  with 
the  public  interest  in  accordance  with 
prevailing  rates  or  in  accordance  with 
prevailing  rates  and  practices  in  the 
maritime  industry. 

(b)  “Rate  of  basic  pay"  means  the  rate 
of  pay  fixed  by  law  or  administrative 
action  for  the  position  held  by  an 
employee  before  any  deductions  and 
exclusive  of  additional  pay  of  any  kind. 

§  531.303  Use  of  authority. 

In  determining  whether  to  use  the 
authority  under  section  5333(b)  of  title  5, 
United  States  Code,  and  this  subpart,  an 
agency  shall  consider  (a)  the  relative 
rate-ranges  of  the  supervisor  and  the 
prevailing  rate  employee  supervised  by 
him  as  well  as  the  specific  rate  either  is 
receiving  at  the  time,  and  (b)  the 
equities  among  supervisors  in  the  same 
organizational  entity  as  well  as  the 
equities  between  the  supervisor  and  the 
prevailing  rate  employee  supervised  by 
him/her. 

§  53 1 .304  Requirements  for  entitlement. 

(a)  Basic.  Before  an  agency  may 
adjust  the  pay  of  a  supervisor  under 
section  5333(b)  of  title  5,  United  States 
Code,  and  this  subpart,  it  must  find  that 
(1)  the  supervisor  regularly  has 
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responsibility  for  supervision  (which 
must  include  supervision  over  the 
technical  aspects  of  the  work 
concerned)  over  one  or  more  prevailing 
rate  employees,  and  (2)  the  rate  of  basic 
pay  for  the  supervisor  is  less  than  the 
rate  of  basic  pay  for  the  prevailing  rate 
employee  supervised  by  him/her. 

(b)  Regular  responsibility.  A 
supervisor  regularly  has  responsibility 
for  supervision  when  this  responsibility 
is  a  continuing  assignment  as  reflected 
in  his/her  official  position  description. 

(c)  Responsibility  for  supervision.  A 
supervisor  has  responsibility  for 
supervision  (including  supervision  over 
the  technical  aspects  of  the  work 
concerned)  when  he/she  has  relatively 
frequent  personal  contact  with  the 
prevailing  rate  employees  in  the  unit  in 
connection  with  assigned  work  and 
when  he/she  personally  or  through  an 
intermediate  prevailing  rate  supervisor. 

(1)  Determines  assignments  or  duties 
for  individual  prevailing  rate  employees; 

(2)  Makes  reviews  of  work  products  of 
individual  prevailing  rate  employees 
when  the  reviews  require  a  substantial 
subject  matter  or  technical  knowledge: 

(3)  Plans  and  organizes  work  with 
primary  emphasis  on  distribution  of 
assignments,  workloads  of  individual 
prevailing  rate  employees,  work  item 
priorities,  and  schedules  for  timely 
completion  of  work  items,  projects  or 
cases: 

(4)  Provides  advise,  assistance, 
counsel,  or  instructions  to  individual 
prevailing  rate  employees; 

(5)  Evaluates  the  performance  of 
individual  prevailing  rate  employees; 
and 

(6)  Serves  as  the  focal  point  for 
discussion  of  problems  arising  from,  oi 
associated  with,  specific  work  products 
of  the  unit. 

(d)  Rate  of  basic  pay.  (1)  In  comparing 
the  rate  of  basic  pay  for  a  supervisor 
with  the  rate  of  basic  pay  for  a 
prevailing  rate  employee  supervised  by 
him/her,  an  agency  shall  exclude  from 
the  prevailing  rate  employee’s  rate  (i) 
any  irregular  prevailing  rate,  such  as  a 
retained  rate  not  related  to  his/her 
current  position,  and  (ii)  night  and 
environmental  differentials. 

(2)  When  an  agency  excludes  an 
irregular  prevailing  rate  for  the 
prevailing  rate  employee  from 
cohiparison,  the  agency  shall  consider 
the  highest  rate  of  the  regular  prevailing 
rate  for  the  position  occupied  by  the 
prevailing  rate  employee. 

§531.305  Adjustment  of  rates. 

(a)  Rate  payable  to  supervisor.  (1) 
Except  as  provided  in  paragraph  (a)(2) 
of  this  section,  when  an  agency  decides 
to  adjust  the  rate  of  pay  for  a  supervisor 


under  5  U.S.C.  5333(b)  and  this  subpart, 
it  shall  adjust  his  or  her  rate  of  pay  as 
follows: 

(1)  A  supervisor  who  "occupies  a 
position  not  covered  by  the  Merit  Pay 
System  shall  have  his  or  her  rate  of  pay 
adjusted  to  the  nearest  rate,  but  not 
above  the  maximum  rate,  gf  his  or  her 
grade  which  exceeds  the  highest  rate  of 
basic  pay,  excluding  night  and 
environmental  differentials,  paid  to  any 
prevailing  rate  employee  for  whom  the 
supervisor  regularly  has  responsibility 
for  supervision. 

(ii)  A  supervisor  who  occupies  a 
position  covered  by  the  Merit  Pay 
System  shall  have  his  or  her  rate  of  pay 
adjusted  to  any  dollar  amount  of  the 
appropriate  grade  which  exceeds  the 
highest  rate  of  basic  pay,  excluding 
night  and  environmental  differentials, 
paid  to  any  prevailing  rate  employee  for 
whom  the  supervisor  regularly  has 
responsibility  for  supervision.  However, 
the  adjusted  rate  shall  not  exceed  the 
rate  of  basic  pay  of  the  prevailing  rate 
employee  by  more  than  3  percent  and 
shall  not  exceed  the  maximum  rate  of 
basic  pay  of  the  supervisor’s  grade. 

(2)  Wlien  a  supervisor  is  in  an  area  in 
which  he/she  receives  a  cost-of-living 
allowance  or  post  differential  based  on 
hardship,  and  the  prevailing  rate 
employee  he/she  supervises  does  not 
receive  a  separately  stated  cost-of-living 
allowance  or  post  differential,  the 
agency  shall  add  to  the  supervisor’s  rate 
of  basic  pay  his/her  cost-of-living 
allowance  or  post  differential  and  use 
the  total  to  adjust  his/her  rate  of  pay 
under  paragraph  (a)(1)  of  this  section. 

(b)  Documentation.  The  agency  shall 
record  the  basis  for  the  determination  of 
the  supervisor’s  adjusted  rate  in  his/her 
Official  Personnel  Folder. 

(c)  Effective  date.  The  adjustment  of  a 
supervisor’s  rate  of  pay  under  this 
subpart  is  effective  on  the  first  day  of 
the  first  pay  period  following  the  date  on 
which  the  agency  determines  to  make 
the  adjustment  under  section  5333(b)  of 
title  5,  United  States  Code,  and  this 
subpart. 

(d)  Equivalent  increase.  An 
adjustment  in  pay  under  section  5333(b) 
of  title  5.  United  States  Code,  and  this 
subpart  is  an  equivalent  increase  in  pay 
under  section  5335  of  title  5,  United 
States  Code. 

(5  U.S.C.  5333:  E.0. 11721.  as  amonded) 

4.  In  Part  540,  the  Table  of  Sections 
and  §  540.106  are  revised:  and 
§  540.104(h)  is  added,  to  read  as  follows: 

PART  540— MERIT  PAY  SYSTEM 

•  Sec. 

540. 101  General. 


540. 102  Ranges  of  basic  pay  and  employee 
coverage. 

540. 103  Determination  and  allocation  of 
merit  pay  funds. 

540. 104  Merit  pay  determinations. 

540. 105  Merit  pay  increases. 

540. 106  Special  provisions  for  merit  pay 
increases. 

540. 107  Cash  award  program. 

540. 108  Agency  plans  for  merit  pay  system. 

540. 109  Reports. 

540. 110  Implementation. 

§  540.104  Merit  pay  determination. 

A  «  *  *  * 

(h)  The  requirement  for  a  merit  pay 
determination  shall  be  waived  when: 

(1)  An  employee  was  promoted  within 
120  days  prior  to  the  effective  date  of  a 
merit  pay  increase;  or 

(2)  An  employee  was  not  covered 
under  a  performance  appraisal  system 
in  his  or  her  agency  for  the  minimum 
period  of  time  established  by  that 
agency  for  coverage:  or 

(3)  An  employee  was  in  a  duty  status 
during  a  performance  appraisal  period 
for  less  than  the  minimum  period  of  time 
established  for  coverage  under  a 
performance  appraisal  system  in  his  or 
her  agency  because  of  absences  that 
would  be  creditable  service  in  the 
computation  of  a  waiting  period  or 
periods  under  §  531.406  of  this  chapter. 

§  540.106  Special  provisions  for  merit  pay 
increases. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  employee  for 
whom  the  requirement  for  a  merit  pay 
determination  is  waived  under 

§  540.104(h)  of  this  part  shall  be  paid  the 
sum  of — 

(1)  The  employee’s  rate  of  basic  pay 
immediately  before  the  pertinent  merit 
pay  increase  or  that  rate  of  basic  pay 
within  the  rate  range  in  effect 
immediately  before  the  pertinent  merit 
pay  increase  that  is  in  the  same  relative 
position  in  the  rate  range  as  was  the 
employee’s  rate  of  basic  pay 
immediately  before  the  interruption  of 
his  or  her  duty  status,  as  appropriate: 

(2)  The  adjustment  required  by  5 
U.S.C.  5402(c)(1)  and  (c)(3)  at  the  time  of 
the  pertinent  merit  pay  increase:  and 

(3)  The  average  adjustment  under  5 
U.S.C.  5402(b)  received  by  comparably 
situated  employees  at  the  time  of  the 
pertinent  merit  pay  increase,  as 
determined  by  the  employing  agency. 

(b)  An  employee  for  whom  the 
requirement  for  a  merit  pay 
determination  is  waived  under 

§  540.104(h)(3)  of  this  part  because  of 
absences  that  extended  for  a  period 
during  which  more  than  one  merit  pay 
increase  occurred  and  that  would  he 
creditable  service  in  the  computation  of 
waiting  periods  for  successive  within- 
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grade  increases  under  §  531.406(b),  (c), 
or  (d)  of  this  chapter,  or  because  more 
than  one  merit  pay  increase  occurred 
during  a  period  for  which  the  employee 
received  credit  under  the  back  pay 
provisions  of  5  U.S.C.  5596  and  Subpart 
H  of  Part  550  of  this  chapter,  shall  be 
paid  the  sum  of — 

(1)  The  employee’s  rate  of  basic  pay 
immediately  before  the  interruption  of 
his  or  her  duty  status; 

(2)  The  adjustments  that  would  have 
been  required  by  5  U.S.C.  5402(c)(1)  and 
(c)(3)  if  the  employee's  duty  status  had 
not  been  interrupted;  and 

(3)  The  average  adjustments  under  5 
U.S.C.  5402(b)  received  by  comparably 
situated  employees  while  the 
employee’s  duty  status  was  interrupted, 
as  determined  by  the  employing  agency. 

|FR  Doc.  80-30785  Filed  10-2-80;  8;45  am] 

BILLING  CODE  632S-01-M 


COUNCIL  ON  WAGE  AND  PRICE 
STABILITY 

6  CFR  Parts  706  and  707 

Procedural  Rules  and  Data  Requests 

agency:  Council  on  Wage  and  Price 
Stability. 

ACTION:  Interim  Hnal  procedural  rules 
and  data  requests. 

SUMMARY:  The  Council  is  amending  its 
Procedural  Rules  (6  CFR  Part  706)  and 
Data  Requests  (6  CFR  Part  707)  to 
conform  these  parts  to  the  Interim  Final 
Price  Standards  published  in  the  Federal 
Register  on  September  24, 1980  (45  FR 
163462)  and  to  incorporate  changes  of 
and  additions  to  these  parts  since 
October  2, 1979. 

EFFECTIVE  DATE:  The  effective  date  of 
6  CFR  Parts  706  and  707  is  October  1, 
1980.  Comments  must  be  received  on  or 
before  November  3, 1980. 

ADDRESS:  Written  comments  should  be 
addressed  to  the  Office  of  General 
Counsel,  Council  on  Wage  and  Price 
Stability,  600  17th  Street,  N.W., 
Washington,  D.C.  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  ].  Macfarland,  Assistant  General 
Counsel,  202/456-6286. 

SUPPLEMENTARY  INFORMATION:  On  July 
8, 1980,  the  Council  released  a  report 
titled  The  Pay /Price  Standards 
Program:  Evaluation  and  Third  Year 
Issues  (45  FR  47052)(the  “Issues  Paper”) 
soliciting  public  comments  on  future 
modifications  of  the  pay  and  price 
standards.  After  considering  the  public 
comments  and  the  recommendations  of 
the  Pay  and  Price  Advisory  Committees, 
the  Council,  on  September  19, 1980, 
released  Interim  Final  Price  Standards 


(Subparts  A,  C,  and  D  of  6  CFR  Part 
705).  We  said  then  that  we  would 
shortly  revise  Parts  706  and  707  to 
conform  to  the  changes  made  in  Part 
705.  Parts  706  and  707  are  being 
published  as  Interim  Final  Rules 
effective  October  1, 1980.  Because  the 
effective  date  is  imminent,  we  ask  for 
prompt  public  comment. 

In  general,  the  changes  tliat  have  been 
made  to  Parts  706  and  707  are  minor 
revisions  in  wording  to  make  these 
sections  compatible  with  the  Interim 
Final  Price  Standards.  Some  of  the  more 
significant  ones  are  discussed  below. 

The  term  “Notice  of  Probable 
Noncompliance’’  has  been  changed  to 
“Notice  of  Inquiry”  in  §  §  706.2(f), 

706.5(c),  and  706.51.  This  change  adopts 
a  recommendation  of  the  Pay  Advisory 
Committee  of  April  8, 1980.  The  term 
Notice  of  Inquiry  is  a  more  accurate 
description  of  the  document.  As  we 
stress  in  the  accompanying  transmittal 
letter,  the  Notice  is  not  a  determination 
of  noncompliance;  rather,  it  initiates  a 
procedure  for  determining  whether  the 
compliance  unit  or  the  employee  unit 
complied  with  the  Council  standards. 

Section  706.9  has  been  changed  to 
provide  that  requests  for  extensions  of 
time  for  the  filing  of  periodic  data 
submissions  (Forms  CO-l-Pay,  CO-l- 
Price,  PM-1,  and  PAY-1)  should  be 
made  to  the  appropriate  program  ofHces. 
All  other  requests  for  extensions  of  time 
should  be  made  to  the  Office  of  General 
Counsel. 

Section  706.21(c),  “Company 
Organization  for  Pay  Compliance”, 
formerly  provided  that  companies  with 
5,000  or  more  employees  during  any 
calendar  quarter  of  their  last  fiscal  year 
before  October  2, 1979,  should  file  a 
report  of  company  organization  (Form 
CO-1).  This  section  has  been  changed  to 
make  the  reference  period  the  last 
calendar  quarter  before  the  beginning  of 
the  program  year.  The  change  was  made 
so  that  companies  that  have  recently 
experienced  declines  in  employment 
will  not  be  required  to  file.  Section 
706.22(b),  “Form  PAY-1”,  has  been 
changed  in  the  same  way.  The  forms  are 
due  by  December  1, 1980,  for  both  pay 
and  price. 

In  addition,  a  new  subsection  (d), 
“Failure  to  File”,  has  been  added  to 
§  706.21.  This  subsection  provides  that, 
if  a  company  has  not  timely  furnished 
the  Council  the  information  on  company 
organization  specified  in  §  707.1  (a)  or 
(b),  the  Council  will  consider  the 
company’s  organization  for  compliance 
purposes  to  be  the  same  as  that  reported 
in  the  second  program  year.  If  no 
completed  Form  CO-1  was  submitted 
for  the  second  program  year,  the  Council 
will  consider  the  company  to  be 


organized  for  compliance  purposes  as  a 
consolidated  compliance  unit,  or  in  any 
other  manner  that  the  Council  believes 
is  suitable.  This  subsection  was  added 
to  provide  advance  notice  of  the 
Council’s  policy  regarding  companies 
that  do  not  timely  file  their  Forms  CO-1. 

In  the  Issues  Paper,  we  proposed 
permitting  some  or  all  compliance  units 
to  self-administer  uncontrollable-cost 
exceptions.  Most  commentators 
wholeheartedly  supported  this  proposal, 
although  some  said  that  only  companies 
that  had  previously  been  granted  an 
uncontrollable-cost  exception  should  be 
permitted  to  self-administer  such  an 
exception  in  the  third  year. 

The  Council  has,  from  the  outset  of 
this  program,  attempted  to  minimize 
administrative  costs  to  companies. 
Having  heard  no  objection  to  expanding 
self-administration,  we  have  revised 
§  706.31  to  permit  companies  with 
revenues  over  $100  million  but  less  than 
$250  million  that  meet  the  applicable 
criteria  to  self-administer 
uncontrollable-cost  and  inability-to- 
compute  exceptions.  In  addition, 
companies  with  $250  million  or  more  in 
revenues  may  self-administer 
uncontrollable-cost  or  inability-to- 
compute  exceptions  if  the  affected 
compliance  unit  meets  the  applicable . 
criteria  and  if  the  Council  approved  such 
an  exception  for  the  same  compliance 
unit  during  the  second  program  year. 

The  Council  will,  of  course,  entertain  a 
request  from  such  a  company  for 
advance  approval  of  an  exception  if  the 
company  prefers  to  have  it. 

A  company  in  the  above  categories 
that  chooses  to  self-administer  one  of 
these  exceptions  should  promptly  notify 
the  Council  that  it  has  done  so;  however, 
no  notification  is  required  before  the 
due  date  for  filing  of  the  Form  CO-1. 
Companies  with  revenues  of  $250 
million  or  more  should  also  submit  with 
the  Form  CO-1  (or  any  subsequent 
notification  of  self-administration) 
documentation  demonstrating  their 
eligibility  for  the  exceptions  (see  Tables 
14  and  16  of  the  “Implementation  Guide” 
for  the  second  program  year). 

Section  706.31(f)  remains  unchanged; 
it  requires  companies  above  $100  million 
to  request  Council  approval  of  all 
exceptions  to  the  price  standards  other 
than  those  specifically  identified  for  self 
administration,  regardless  of  whether 
the  Council  approved  such  an  exception 
in  the  second  year. 

Section  706.37,  “Decision”,  provided 
that  the  Council  could  condition  an 
exception  in  any  manner  that  promotes 
the  objectives  of  the  standard.  In 
response  to  questions  about  the  type  of 
conditions  that  could  be  imposed,  this 
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section  has  been  amended  to  reflect 
Council  policy  that  a  change  in  company 
organization  for  compliance  purposes 
may  be  required  as  a  condition  of  an 
exception. 

Section  706.51(e),  “Notice  and  Reply”, 
has  been  amended  to  provide  a  time 
limit  for  the  scheduling  of  a 
conference — that  is,  10  business  days 
from  the  due  date  of  the  reply  to  the 
Notice,  unless  the  Council  determines 
otherwise.  Absent  such  a  provision, 
several  companies  have  unduly 
prolonged  the  decision  period  by 
repeatedly  postponing  the  conference. 

All  of  the  other  changes  to  Part  706  are 
language  changes,  most  of  which  merely 
extend  the  rules  into  the  third  year. 

Section  707.36,  “Uncontrollable  Cost 
Exceptions",  has  been  amended  to 
reflect  the  changes  made  in  §  705.2  of 
the  standards.  New  subsection 
§  707.36(a)(1)  describes  the  type  of  data 
used  in  demonstrating  significant  cost 
increases  for  compliance  units  that 
complied  with  the  basic  price  limitation 
during  the  second  program  year.  New 
§  707.36(a)(2)  specifies  the  data  for 
compliance  units  that  were  subject  to 
the  two-part  profit  limitation  in  the 
second  yean  such  compliance  units  will 
measure  their  allowable  price  increases 
and  cost  increases  from  the  fourth 
quarter  of  the  second  program  year. 
Subsections  707.36  (b)  and  (c)  remain 
unchanged.  Section  707.37, 
“Uncontrollable-Cost  Exceptions  to  a 
Percentage-Gross-Margin  Standard", 
has  been  amended  to  reflect  the  fact 
that  the  measurement  of  cost  and 
revenue  increases  must  be  from  the  new 
base  year. 

Section  707.38,  “Uncontrollable-Cost 
Exceptions  to  a  Gross  Margin 
Standard”,  has  been  rewritten  to  include 
separate  subsections  for  each  of  the 
three  gross-margin  standards. 

Subsection  707.38(a),  concerning  the 
gross-margin  standard  for  food 
manufacturing  and  processing,  has  been 
amended  to  reflect  changes  in  §  705.43. 
Specifically,  cost  increases  should  be 
measured  from  the  new  base  year  and 
the  allowable  growth  in  gross  margin  is 
increased  to  7.5  percent.  Similarly, 

§  707.38(b),  concerning  the  gross-margin 
standard  for  petroleum  refiners,  has 
been  changed  to  conform  to  changes 
made  in  section  705.44.  Finally, 

§  707.38(c),  concerning  the  utilities’ 
gross-margin  standard,  is  essentially 
unchanged,  since  the  changes  iri  the 
standard  itself  were  minor. 

Section  707.41  has  been  added  to  set 
forth  the  data  required  in  support  of  an 
adjustment  for  productivity 
improvements  now  provided  for  in 
§§  705.6(a)(2)  and  705.41(b).  Generally,  a 
compliance  unit  should  document  the 


nature  of  the  investment,  the  date  of  the 
investment  decision,  the  nature  of  the 
cost  savings  and  related  productivity 
improvements  realized,  and  the  specific 
adjustment  sought  by  the  compliance 
unit. 

Sections  707.42  and  43  have  been 
added  to  describe  the  data  required  in 
support  of  a  request  for  an  adjustment  to 
a  price  or  gross-margin  limitation  as  an 
alternative  to  the  profit  limitation. 
Generally,  compliance  units  seeking 
such  an  adjustment  should  supply  the 
data  required  for  a  demonstration  of 
uncontrollable  cost  increases,  as  well  as 
a  statement  of  the  precise  adjustment 
requested. 

Section  707.44  has  been  added^to 
describe  the  data  required  in  support  of 
an  adjustment  to  the  profit  limitation 
because  of  increases  in  interest 
expenses  under  §  705.6(a)(3)  of  the 
standards.  As  we  stated  in  the  preamble 
to  the  standards,  the  Council  has  no 
preconceived  notions  about  this 
adjustment.  Accordingly,  this  section  is 
written  in  a  manner  to  encourage 
companies  seeking  such  as  adjustment 
to  demonstrate  fully  the  effect  of  rising 
interest  costs  on  their  profit  margins  and 
profits  under  the  limitation. 

Several  new  sections  have  been 
added  to  incorporate  changes  made  in 
the  procedural  rules  and  data  requests 
during  the  second  program  year.  Each 
such  section,  and  its  Federal  Register 
citation,  is  listed  below. 

Section  706.26—45  FR  21609,  March  18, 
1980.  Corrected  at  45  FR  21609,  April 
2, 1980 

Section  707.31 — 44  FR  73004,  December 
17, 1979 

Section  707.33—45  FR  17128,  March  18, 
1980 

Section  707.40—45  FR  17128,  March  18, 
1980:  45  FR  21609,  April  2, 1980 
Section  707.50—45  FR  17129,  March  18, 
1980 

(Council  on  Wage  and  Price  Stability  Act, 
Pub.  L.  93-387  (August  24, 1974),  as  amended 
by  Pub.  L  94-78  (August  8, 1975)  and  Pub.  L 
95-121  (October  5. 1977),  12  U.S.C.  1904,  note; 
as  last  amended  by  Pub.  L.  96-10  (May  10, 
1979):  E.0. 12092  (November  1. 1978);  E.O. 
12161  (September  28, 1979)) 

Issued  in  Washington,  D.C.,  September  30, 
1980. 

R.  Robert  Russell, 

Director. 

Accordingly,  Parts  706  and  707  of  Title 
6  CFR  are  amended  as  set  forth  below: 

PART  706— PROCEDURAL  RULES 

Subpart  A— General  Provisions 

Sec. 

706.1  Purpose  and  scope. 

706.2  Definitions. 

706.3  Appearances  before  the  Council. 


706.4  Actions  by  the  Council. 

706.5  Submission  of  documents. 

706.6  Confidential  material. 

706.7  Service  of  documents. 

706.8  Computation  of  time. 

706.9  Extension  of  time. 

706.10  Consolidations. 

Subpart  B— Reports  and  Notifications 

706.20  Purpose  and  scope. 

706.21  Submissions  on  company 
organization  for  purposes  of  compliance. 

706.22  Periodic  data  submissions. 

706.23  Submissions  by  State  and  local 
governments. 

706.24  Submission  by  providers  of  medical 
and  dental  insurance  [Reserved]. 

706.25  Submission  by  insurance  regulators 
[Reserved]. 

706.26  Notification  of  pay-rate  increases. 

Subpart  C— Requests  for  Approval  of 
Exceptions 

706.30  Purpose  and  scope. 

706.31  Who  should  request  approval. 

706.32  Grounds  for  exceptions. 

706.33  Contents  of  the  request. 

706.34  Notice  to  interested  persons. 

706.35  Additional  information. 

706.36  Conferences. 

706.37  Decision. 

Subpart  D— Special  Investigations 

706.40  Purpose  and  scope. 

706.41  Investigational  policy. 

706.42  Requests  for  information. 

Subpart  E— Determination  of 
Noncompiiance 

706.50  Purpose  and  scope. 

706.51  Notice  and  reply. 

706.52  Decision. 

Subpart  F— The  List  of  Noncompliers 

706.60  Purpose  and  scope. 

706.61  Listing  of  noncompliers. 

706.62  Removal  from  list  of  noncompliers. 

Subpart  G— Reconsideration 

706.70  Purpose  and  scope. 

706.71  General. 

706.72  Contents  of  the  request. 

706.73  Conference  on  reconsideration. 

706.74  Hearing  on  reconsideration. 

706.75  Decision. 

706.76  Stays  pending  reconsideration. 
Authority:  Coimcil  on  Wage  and  Price 

Stability  Act,  Pub.  L.  93-387  (August  24, 1974), 
as  amended  by  Pub.  L  94-78  (August  8, 1975), 
and  Pub.  L.  95-121  (October  5. 1977),  12  U.S.C. 
1904,  note;  as  last  amended  by  Pub.  L.  96-10 
(May  10. 1979);  E.0. 12092  (November  1. 

1978):  E.O.  12161  (September  28, 1979). 

Subpart  A— General  Provisions 

§  706.1  Purpose  and  scope. 

This  Part  establishes  procedures  to  be 
used  in  proceedings  before  the  Council 
relating  to  the  pay  and  price  standards 
set  forth  in  Part  705  of  this  Chapter. 

(a)  Subpart  A  concerns  definitions 
and  general  procedural  rules. 

(b)  Subpart  B  concerns  the  submission 
of  reports  and  notifications. 
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(c)  Subpart  C  concerns  requests  for 
approval  for  exceptions  to  the 
standards. 

(d)  Subpart  D  concerns  special 
investigations  regarding  the  standards. 

(e)  Subpart  E  concerns  determinations 
of  noncompliance  with  the  standards. 

(f)  Subpart  F  concerns  the  placement 
on  and  removal  from  the  list  of 
noncompliers. 

(g)  Subpart  G  concerns  requests  for 
reconsideration  of  Council  actions  under 
Subparts  C  and  E. 

§706.2  Definitions. 

(a)  “Company,"  “compliance  unit," 

“net  sales  or  revenues”,  “first  program 
year,"  “second  program  year,"  and 
“third  year”  have  the  same  meanings  as 
in  Subpart  705D  of  this  Chapter. 

(b)  “Collective-bargaining  unit"  means 
an  employee  unit  that  is  a  party  to  a 
collective-bargaining  agreement. 

(c)  “Council”  means  the  Council  on 
Wage  and  Price  Stability. 

(d)  “Employee  unit”  has  the  same 
meaning  as  in  §  705.11  of  this  Chapter. 

(e)  “Hearing  Officer”  means  a  person 
designated  by  the  Council  to  conduct  a 
hearing. 

(f)  “Notice  of  Inquiry”  means  a 
written  statement  by  the  Council  that  a 
compliance  unit  or  employee  unit  may 
be  out  of  compliance  with  the  standards. 

(g)  “Person”  means  any  compliance 
unit,  employee  unit,  collective¬ 
bargaining  unit,  company,  individual, 
group,  or  organization. 

(h)  “Standards”  means  the  voluntary 
pay  and  price  standards  set  forth  in  Part 
705  of  this  Chapter. 

(i)  “Undue  hardship”  and  “gross 
inequity”  have  the  same  meanings  as  in 
§  705.6  of  this  Chapter. 

§  706.3  Appearances  before  the  Council. 

A  person  may  take  any  action 
permitted  by  this  Part  on  his  or  her  own 
behalf,  or  may  be  represented  by  any 
person  whom  he  or  she  designates. 

§  706.4  Actions  by  the  Council. 

The  Chairman  of  the  Council,  or  his 
designee,  is  authorized  to  take  actions 
for  the  Council  under  this  Part. 

§  706.5  Submission  of  documents. 

(a)  Submissions  should  be  sent  to  the 
Council  on  Wage  and  Price  Stability, 
The  Winder  Building,  600  17th  Street, 
N.W.,  Washington,  D.C.  20506. 

(b)  Submissions  should  be  signed  by 
the  chief  executive  officer  or  authorized 
designee  of  a  company,  compliance  unit, 
employee  unit,  collective-bargaining 
unit,  or  other  organization. 

(c)  Each  submission  should  be  plainly 
marked  at  the  top  of  the  document 
indicating  whether  it  is  a  “Report." 


“Request  for  Extension  of  Time,” 
“Request  for  Exception — (Pay)  or 
(Price),”  “Response  to  Notice  of 
Inquiry,”  “Request  for  Reconsideration,” 
or  “Request  for  Removal  from  List  of 
Noncompliers." 

§  706.6  Confidential  material. 

Material  for  which  confidentiality  is 
sought  should  be  submitted  in 
accordance  with  Part  702  of  this  Chapter 
and  will  be  treated  as  there  provided. 
When  submissions  (other  than  forms 
confidential  in  their  entirety,  such  as 
PM-1  and  Pay-1)  contain  confidential 
information,  two  copies  should  be 
submitted.  One  copy,  containing  the 
confidential  information,  is  for  the 
Council’s  use  and  should  be  clearly 
marked  “Contains  Confidential 
Information.”  The  other  copy,  from 
which  any  confidential  information 
should  be  deleted,  is  to  meet  public 
disclosure  requirements  and  should  be 
clearly  marked  “Public  Disclosure 
Copy”. 

§  706.7  Service  of  documents. 

All  documents  served  under  this  Part 
are  to  be  served  personally  or  by  U.S. 
mail  on  the  person  specified  in  these 
regulations  or  his  or  her  designated 
representative. 

§  706.8  Computation  of  time. 

Except  as  otherwise  provided,  any 
period  of  time  specified  in  this  Part  is 
counted  in  business  days  (all  days  other 
than  Saturdays,  Sundays,  and  Federal 
holidays],  beginning  with  the  first 
business  day  after  the  Council  takes  any 
action.  If  the  document  setting  forth  the 
Council’s  action  is  sent  by  mail,  three 
additional  days  may  be  added. 

§  706.9  Extension  of  time. 

If  an  action  is  required  under  this  Part 
to  be  taken  within  a  prescribed  period  of 
time,  and  extension  of  time  will  be 
granted  only  upon  a  showing  of  good 
cause. 

(a)  Requests  for  extensions  of  time  for 
the  filing  of  submissions  of  company 
organization  under  §  706.21(b),  and 
periodic  data  submissions  under 

§  706.22(a),  should  be  made  to  the  Office 
of  Price  Monitoring. 

(b)  Requests  for  extensions  of  time  for 
the  filing  of  submissions  of  company 
organization  under  §  706.21(c),  and 
periodic  data  submissions  under 

§  706.22(b),  should  be  made  to  the  Office 
of  Pay  Monitoring. 

(c)  Requests  for  extensions  of  time  for 
any  other  filing  or  response  should  be 
made  in  writing  to  the  Office  of  General 
Counsel. 


§  706.10  Consolidations. 

The  Council  may  consolidate  separate 
matters  if  consolidation  will  expedite 
the  proceedings  or  otherwise  assist  the 
Council  in  carrying  out  its  functions. 

Subpart  B— Reports  and  Notifications 

§  706.20  Purpose  and  scope. 

(a)  This  Subpart  concerns  the 
submission  of  reports  and  notifications 
requested  by  the  Council. 

(b)  A  person  that  has  furnished  the 
Council  with  data  requested  and 
retained  by  the  Council  need  not 
resubmit  such  data,  but  should  identify 
for  the  Council  the  document  (including 
page  references]  containing  such  data 
and  the  date  on  which  it  was  submitted. 

§  706.21  Submissions  on  company 
organization  for  purposes  of  compliance. 

(a)  Reorganization.  A  company  may 
reorganize  its  compliance  units  and 
employee  units  for  purposes  of 
compliance  with  the  price  and  pay 
standards,  respectively,  at  the  beginning 
of  its  third  year  but  not  during  the  year 
except  at  Council  direction. 

(b)  Company  Organization  for  Price 
Compliance.  A  company  that  had  net 
sales  or  revenues  of  $100  million  or  more 
in  its  last  complete  fiscal  year  before 
October  1, 1980,  and  any  other  company 
designated  by  the  Coimcil,  should 
furnish  the  Council  by  December  1, 1980, 
the  information  specified  in  §  707.1(a). 

(c)  Company  Organization  for  Pay 
Compliance.  A  company  that  had  5,000 
or  more  employees  in  its  last  calendar 
quarter  before  October  1, 1980,  and  any 
other  company  designated  by  the 
Council,  should  furnish  the  Council  by 
December  1, 1980,  the  Council  with  the 
information  specified  in  §  707.1(b). 

(d)  Failure  to  File.  If  a  company  has 
not  timely  furnished  the  Council  the 
information  specified  in  §  707.1(a)  of  (b), 
its  third-year  company  organization  for 
purposes  of  compliance  with  the  price  or 
pay  standard,  respectively,  shall  be  the 
same  organization  as  that  reported  for 
the  second  program  year.  If  a  completed 
second-program-year  Form  CO-1  (Price) 
or  (Pay)  was  not  submitted,  the  Council 
will  consider  the  company  to  be 
organized  as  a  single  compliance  unit 
for  purposes  of  compliance  with  the 
price  or  pay  standard,  respectively, 
unless  the  Council  designates  a  different 
company  organization. 

§  706.22  Periodic  data  submissions. 

(a)  Form  PM-1.  A  compliance  unit 
that  had,  or  is  part  of  a  company  that 
had,  net  sales  or  revenues  of  $100 
million  or  more  in  its  last  complete  fiscal 
year  before  October  1, 1980,  and  any 
other  compliance  unit  designated  by  the 
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Council,  should  furnish  the  Council  with 
the  date  speciHed  on  Form  PM-1  not 
more  than  45  calendar  days  after  the 
end  of  each  of  the  Hrst  three  quarters 
and  60  calendar  days  after  the  end  of 
the  program  year. 

(b)  Form  PAY-1.  A  compliance  unit 
•that  had  5,000  or  more  employees  during 
its  last  calendar  quarter  before  October 
1, 1980,  and  any  other  compliance  unit 
designated  by  the  Council,  should 
furnish  the  Council  the  data  specified  on 
Form  PAY-1,  Data  on  prospective 
compliance  with  the  pay  standard 
should  be  filed  on  a  date  to  be 
announced  by  the  Council.  Data  on 
actual  pay-rate  increases  for  the 
program  year  should  be  filed  within  60 
calendar  days  after  the  end  of  the 
program  year. 

§  706.23  Submissions  by  State  and  local 
governments. 

(a)  State  and  local  government 
entities  with  5,000  or  more  employees 
should  submit  by  a  date  to  be 
announced  by  the  Council,  a  statement 
of  assurance  by  the  head  of  the 
government  entity  that  the  entity  intends 
to  comply  with  the  pay  standard;  and 

(b)  Compliance  units  with  5,000  or 
more  employees  that  are  part  of  a  state 
or  local  government  should  submit  the 
data  specified  in  §  707.10(c}  for  formal 
pay  plans  in  operation  as  of  October  1, 
1980,  within  60  calendar  days  after  the 
end  of  the  pay  plan  year. 

§  706.24  Submission  by  providers  of 
medical  dental  Insurance  [Reserved], 

§  706.25  Submission  by  insurance 
regulators  [Reserved] 

§  706.26  Notification  of  pay-rate 
increases. 

When  a  compliance  unit  implements  a 
pay-rate  increase  under  §  705.10(a)  that 
is  within  the  range  but  exceeds  6.5 
percent  and  the  affected  employee  unit 
includes  100  or  more  employees  in  a 
compliance  unit  with  (or  that  is  part  of  a 
company  with)  1,000  or  more  employees, 
or  the  affected  collective  bargaining 
agreement  covers  1,000  or  more 
employees,  regardless  of  the  number  of 
employees  in  an  individual  company’s 
employee  units,  the  compliance  unit 
should  notify  the  Council  of  such  action. 

Subpart  C— Requests  for  Approval  of 
Exceptions 

§  706.30  Purpose  and  scope. 

This  Subpart  concerns  requests  by  a 
compliance  unit  or  employee  unit  for  the 
Council's  determination  that  an 
exception  to  the  pay  or  price  standard  is 
warranted  under  Part  705. 


§  706.31  Who  should  request  approval. 

(a)  Any  compliance  unit  or  employee 
unit  that  intends  to  apply  one  or  more  of 
the  exceptions  to  the  pay  standard 
specified  in  §  706.32,  other  than  the 
tandem  exception  under  §  705.18,  should 
request  a  determination  from  the 
Council  that  the  exception  is  warranted, 
if: 

(1)  The  affected  employee  unit 
consists  of  100  or  more  employees  in  a 
compliance  imit  with  (or  that  is  part  of  a 
company  with)  1,000  or  more  employees, 
or 

(2)  The  affected  collective-bargaining 
agreement  covers  1,000  or  more 
employees,  regardless  of  the  number  of 
employees  in  a  individual  company’s 
employee  units. 

(b)  A  compliance  unit  that  self- 
administers  a  tandem  exception  under 
§  705.18  for  an  employee  unit  otherwise 
covered  under  §  706.31(a)(2)  should 
notify  the  Council  in  writing  at  the  time 
of  self-administration. 

(c)  Any  compliance  unit  that  is  a 
company,  or  is  part  of  a  company,  that 
had  net  sales  or  revenues  of  $100  million 
or  more  in  its  last  complete  Hscal  year 
before  October  1, 1980,  that  intends  to 
apply  one  or  more  of  the  exceptions  to 
the  price  standard  specified  in  §  706.32 
should  request  a  determination  from  the 
Council  that  the  exception  is  warranted, 
except  that: 

(1)  A  compliance  unit  that  is  a 
company,  or  is  part  of  a  company,  that 
had  net  sales  or  revenues  of  less  than 
$250  million  in  its  last  complete  Hscal 
year  before  October  1, 1980,  may  self- 
administer  an  inability-to-compute  or 
uncontrollable-cost  exception  if  it  meets 
the  applicable  criteria  speciHed  in 

§§  705.6(a)(1)  and  705.41(a).  A 
compliance  unit  self-administering  an 
exception  under  this  subsection  should 
so  notify  the  Council  with  its  CO-1 
submission  or  at  the  time  it  begins  to 
self-administer,  whichever  is  later, 

(2)  A  compliance  unit  that  is  a 
company,  or  is  part  of  a  company,  that 
had  net  sales  or  revenues  of  $250  million 
or  more  in  its  last  complete  Hscal  year 
before  October  1, 1980,  may  self- 
administer  an  inability-to-compute  or 
uncontrollable-cost  exception  if  it  meets 
the  applicable  criteria  specified  in 

§§  705.6(a)(1)  and  705.41(a)  and  if  the 
same  compliance  unit  was  granted  such 
an  exception  in  the  second  program 
year.  A  compliance  unit  selH 
administering  an  exception  under  this 
subsection  should  so  notify  the  Council 
in  writing  and  submit  the  data  and 
documents  that  constitute  the  basis  for 
the  exception  at  the  time  of  its  CO-1 
submission  or  at  the  time  it  begins  to 


self-administer  the  exception,  whichever 
is  later. 

(d)  Any  compliance  unit  or  employee 
unit  not  covered  by  paragraphs  (a)  or  (c) 
of  this  section  may  request  a 
determination  that  an  exception  to  the 
pay  or  price  standard  is  warranted  if 
such  unit  shows  that  there  is  good  cause 
for  the  Council  to  entertain  such  a 
request. 

(e)  A  compliance  unit  or  employee 
unit  not  required  to  request  a 
determination  from  the  Council  in 
accordance  with  paragraphs  (a)  or  (c)  of 
this  section  or  not  seeking  a 
determination  under  subparagraph  (d), 
is  expected  to  self-administer  the 
exceptions  in  a  manner  consistent  with 
the  standards.  A  compliance  imit  should 
retain  all  data  and  documents  that 
constitute  the  basis  for  the  exception  in 
a  form  suitable  for  review  by  the 
Council. 

(f)  Subject  to  §  706.31(c),  if  a 
compliance  unit  or  employee  unit  was 
granted  an  exception  to  a  pay  or  price 
standard  for  the  second  program  year 
and  wants  to  continue  that  exception  for 
the  third  year,  it  should  submit  a  new 
request  for  approval  of  the  exception. 
The  new  request  need  not  include  data 
previously  supplied,  but  it  should 
demonstrate  that  the  previously  granted 
exception  continues  to  be  appropriate. 

§  706.32  Grounds  for  exceptions. 

The  grounds  for  an  exception  to  the 
price  standard  are  contained  in  §§  705.6 
and  705.41.  The  grounds  for  an 
exception  to  the  pay  standard  are 
contained  in  §  §  705.18  through  705.22. 

§  706.33  Contents  of  the  request 

(a)  A  request  for  approval  of  an 
exception  should  be  written  and  it 
should  include  data  sufHcient  to 

*  demonstrate  that  the  grounds  for  an 
exception  are  met. 

(b)  The  request  for  approval  of  an 
exception  should  not  exceed  15 
typewritten  pages,  exclusive  of 
supporting  documents. 

(c)  If  a  decision  by  the  Council  is 
required  by  a  certain  date,  that  date 
should  be  clearly  and  conspicuously 
noted  in  the  request.  If  the  speciHed  date 
for  a  decision  is  within  30  calendar  days 
of  the  submission  of  a  completed 
request  for  an  exception,  the  request 
should  explain  the  basis  for  requesting 
an  expedited  decision. 

§  706.34  Notice  to  interested  persons. 

(a)  The  Council  may  notify  any  person 
who  could  be  significantly  affected  by 
approval  of  an  exception  that  his 
written  comments  should  be  submitted 
within  ten  days.  Submission  of 
comments  to  the  Council  does  not  make 
the  person  a  party  to  the  proceeding. 
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(b)  Any  person  submitting  written 
comments  to  the  Council  about  a 
request  submitted  under  this  Subpart 
should  serve  a  copy  of  the  comments  (or 
a  copy  from  which  confidential 
information  has  been  deleted,  provided 
that  it  is  adequately  summarized)  upon 
the  compliance  unit  or  employee  unit 
making  the  request,  and  should  certify  to 
the  Council  that  this  requirement  has 
been  met.  The  Council  may  notify  other 
interested  persons  of  such  comments 
and  provide  an  opportunity  to  respmnd. 

§  706.35  Additional  information. 

(a)  The  Council  may  at  any  time 
request  such  additional  information  as  it 
deems  necessary  to  reach  a 
determination,  and  may  set  a  reasonable 
deadline  for  the  submission  of  such 
information. 

(b)  A  request  for  approval  of  an 
exception  may  be  dismissed  or  denied  if 
the  information  called  for  under 

§  §  706.33  or  706.35(a)  is  not  provided. 

§  706.36  Conferences. 

Any  person  requesting  approval  of  an 
exception  may  request  a  conference.  If 
the  Council  determines  that  a 
conference  is  appropriate,  it  will  contact 
the  applicant  to  arrange  a  suitable  time 
and  location.  At  its  discretion,  the 
Council  may  invite  other  interested 
persons  to  attend  portions  of 
copferences  at  which  confidential 
material  will  not  be  discussed. 

§  706.37  Decision. 

(a)  The  Council  will  issue  a  written 
determination  granting  or  denying  a 
request  for  approval  of  an  exception  as 
promptly  as  possible,  giving 
consideration  to  any  showing  of  urgency 
under  Section  706.33(c). 

(b)  When  the  Council  grants  a  request 
for  approval  of  an  exception,  it  may 
modify  the  exception  to  make 
allowances  for  documented 
extraordinary  improvements  in 
productivity  that  are  demonstrably 
attributable  to  unusual  capital 
expenditure  programs,  and  it  may 
condition  the  exception  in  any  manner 
that  promotes  the  objectives  of  the 
standards,  including  requiring  changes 
in  company  organization  for  purposes  of 
compliance. 

(c)  The  Council’s  decision  will  be 
based  on  the  facts  and  arguments  before 
it  on  the  date  of  the  decision.  If  a  person 
relies  on  certain  facts  and  arguments  to 
support  a  request  for  approval  of  an 
exception,  he  may  not  later  rely  on 
substantially  the  same  set  of  facts  and 
arguments  in  a  new  exception  request. 


Subpart  D— Special  Investigations 

§  706.40  Purpose  and  scope. 

This  Subpart  concerns  special 
investigations  by  the  Council  relating  to 
particular  companies,  compliance  units, 
or  employee  units.  Additional 
investigatpry  procedures  are  set  forth  in 
Part  704, 

§  706.41  Investigational  policy. 

The  Council  may  at  its  discretion 
conduct  special  investigations  to 
examine  significant  pay  and  price 
increases  and  compliance  with  the 
standards.  A  special  investigation  may 
be  initiated  when  the  Council’s 
examination  of  publicly  available  pay  or 
price  indices  or  the  receipt  of  other 
information  indicates  the  possibility  of 
pay  or  price  increases  in  excess  of  the 
respective  standard  for  a  compliance 
unit  or  in  a  sector  of  the  economy. 

§  706.42  Requests  for  information. 

The  Council  may  request  information 
relating  to  a  compliance  unit’s  specific 
price  actions,  its  average  price 
increases,  its  pay  programs,  or  any  other 
information  relating  to  the  standards. 

Any  such  request  will  be  accompanied 
by  a  statement  of  the  purpose  of  the 
request  and  the  Council’s  need  for  the 
information. 

Subpart  E->Determination  of 
Noncotnpliance 

§  706.50  Purpose  and  scope. 

This  Subpart  concerns  determination 
of  whether  compliance  units  or 
employee  units  are  in  compliance  with 
the  standards. 

§  706.51  Notice  and  reply. 

(a)  Notice  of  Inquiry.  When  the 
Council  has  reason  to  believe  that  a 
compliance  unit  or  employee  unit  may 
not  be  in  compliance  with  the  standards, 
it  will  send  a  Notice  of  Inquiry  to  the 
compliance  unit  and.  if  the  alleged 
noncompliance  relates  to  a  collective¬ 
bargaining  situation,  to  any  affected 
collective-bargaining  unit. 

(b)  Reply.  (1)  Within  ten  days  after  a 
Notice  of  Inquiry  has  been  issued,  the 
compliance  unit  and  any  collective- 
bargaining  unit  to  which  the  notice  is 
issued  may  file  a  written  reply  disputing 
information  in  that  notice,  presenting 
additional  information  relevant  to  the 
allegations  in  the  notice,  and  raising  any 
available  defense. 

(2)  Available  defenses  are  that  any  of 
the  exceptions  in  §§  705.6,  705.18 
through  705.22,  and  705.41  are  applicable 
or  have  been  properly  self-administered, 
or  that  the  standards  do  not  properly 
apply. 


(3)  The  reply  may  request  a 
conference  and,  if  so,  indicate  whether 
any  confidential  data  may  be  discussed. 

(c)  If  a  compliance  unit  and  any 
collective-bargaining  unit  to  which  the 
Notice  is  issued  does  not  timely  reply, 
the  Council  may  issue  a  determination 
of  noncompliance. 

(d)  The  Coimcil  may  request 
comments  from  any  person  concerning 
the  Notice,  but  submitting  such 
comments  does  not  make  that  person  a 
party  to  the  proceeding. 

(e)  If  a  conference  is  requested,  the 
Council  will  arrange  it  at  a  suitable 
location  and  time.  The  conference  shall 
be  held  widiin  10  days  of  the  due  date  of 
the  reply  to  the  notice,  unless  the 
Council  extends  the  time  upon  a 
showing  of  good  cause. 

§  706.52  Decision. 

(a)  After  considering  the  record, 
which  shall  consist  of  relevant  data 
developed  by  the  Council  and  material 
submitted  to  the  Coimcil,  the  Council 
will  inform  the  compliance  unit  and 
collective-bargaining  unit,  if  applicable, 
of  the  Council’s  conclusions  and  the 
reasons  therefor. 

(b)  Whenever  the  Council  has 
concluded  there  is  noncompliance,  it 
may  consider  any  corrective  action 
offered  by  the  compliance  unit  or 
employee  unit.  If  the  Council  is  satisfied 
that  appropriate  corrective  action  will 
be  initiated  promptly,  the  Council  will 
not  find  the  compliance  unit  or 
employee  unit  out  of  compliance. 

(c)  After  the  Council  has  considered 
all  relevant  information,  it  will  set  forth 
in  writing  the  reasons  for  its  decision. 

Subpart  F— The  List  of  Noncompliers 

§  706.60  Purpose  and  scope. 

This  Subpart  concerns  placement  on 
and  removal  from  the  list  of 
noncompliers. 

§  706.61  Listing  of  noncompliers. 

(a)  If  the  Council  issues  a  decision 
finding  a  compliance  unit  out  of 
compliance  in  accordance  with 

§  706.52(c),  it  will  place  the  compliance 
unit’s  name  on  a  list  of  noncompliers  no 
sooner  than  eight  days  after  its  decision. 

(b)  If  the  listing  of  a  compliance  unit 
has  been  stayed  pending 
reconsideration  in  accordance  with 

§  706.76,  and  the  compliance  unit  is 
found  on  reconsideration  to  be  out  of 
compliance,  it  will  be  listed  no  sooner 
than  three  days  aifter  the 
reconsideration  decision. 

§  706.62  Removal  from  list  of 
noncompliers. 

(a)  Any  compliance  unit  that  has  been 
placed  on  the  list  of  noncompliers  may 
request,  in  writing,  that  the  Council 
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remove  it  from  the  list  on  the  ground 
that  the  compliance  unit  has  come  into 
compliance  with  the  standard.  Any  such 
request  should  be  submitted  to  the 
Director.  It  should  state  the  corrective 
action  diat  the  compliance  unit  has 
taken,  explain  how  that  action  brings 
the  compliance  unit  into  compliance, 
and  indicate  whether  a  conference  or 
hearing  is  requested. 

(b)  The  Council  will  provide  a 
conference  and,  if  a  disputed  substantial 
and  material  question  of  fact  is 
presented,  a  hearing  in  accordance  with 
§  706.74  (b)  through  (d). 

(c)  Tlie  Council  will  advise  the 
compliance  unit  as  promptly  as  possible 
after  receipt  of  any  request  under 
paragraph  (a)  of  this  Section  (or  after 
the  completion  of  any  conference  or 
hearing]  as  to  whether  the  request  has 
been  granted  or  denied.  If  granted, 
removal  from  the  list  will  be  effective 
immediately,  and  a  notice  to  that  effect 
will  be  published  promptly  in  the  same 
manner  as  the  publication  of  the  list  of 
noncompbers. 

Subpart  G — Reconsideration 
§  706.70  Purpose  and  scope.  . 

This  Subpart  concerns 
reconsideration  of  Council  actions  taken 
under  Subparts  C  or  E. 

§  706.71  General. 

(a)  Any  person  who  has  or  could  have 
participated  in  a  matter  under  Subparts 
C  or  E  of  this  Part  may  request 
reconsideration  of  the  Council's  decision 
within  seven  days  of  the  Council's 
action. 

(b)  Additional  facts  that  were  not 
before  the  Council  at  the  time  of  the 
initial  decision  may  be  presented  at  the 
time  of  reconsideration.  If  a  person 
relies  on  certain  facts  and  arguments  to 
support  a  request  for  reconsideration,  he 
may  not  later  rely  on  substantially  the 
same  set  of  facts  and  arguments  in  a 
new  request  for  reconsideration  of  the 
same  matter. 

(c)  A  person  who  has  participated  or 
could  have  participated  in  a  matter 
under  Subparts  C  or  E  of  this  Part  will 
not  have  exhausted  his  administrative 
remedies  until  he  has  submitted  a 
request  for  reconsideration  under  this 
Subpart  and  final  action  on  that  request 
has  been  taken  by  the  Council. 

§  706.72  Contents  of  the  request. 

A  request  for  reconsideration  should: 

(a)  Contain  a  concise  statement  -of  the 
requested  relief  and  any  factual,  legal, 
or  policy  basis  for  such  relief:  and 

(b]  Specify  whether  a  conference  and/ 
or  hearing  as  provided  by  §§  706.73  and 


706.74  is  requested,  and,  if  so,  whether 
confidential  data  will  be  discussed;  and 

(c)  If  a  hearing  is  requested,  identify 
the  substantial  and  material  questions 
of  fact  in  dispute. 

§  706.73  Conference  on  reconsideration. 

(a)  The  Council  will,  if  requested, 
provide  a  conference  on  reconsideration 
of  an  action  under  Subparts  C  and  E. 

(b)  The  Council  will  notify  the 
requesting  party  and.  in  the  Council's 
discretion,  other  interested  persons  of 
the  time  and  place  for  the  conference. 

(c)  Any  subject  relevant  to  the 
exception  or  noncompliance  decision 
may  be  discussed  at  the  conference. 

§  706.74-  Hearing  on  reconsideration. 

(a)  If  a  disputed  substantial  and 
material  question  of  fact  is  presented, 
the  Council  will,  if  requested,  provide  a 
hearing  on  reconsideration  of  any  action 
under  Subpart  E. 

(b)  If  the  Council  determines  that  a 
hearing  is  appropriate,  it  will  notify  the 
person  requesting  the  hearing  and,  in  the 
CounciT s  discretion,  other  interested 
persons.  Thereafter,  the  hearing  will  be 
promptly  scheduled  before  a  Hearing 
Officer  designated  by  the  Council  at 
such  time  and  place  as  the  Council  may 
direct. 

(c)  A  hearing  conducted  in  accordance 
with  this  Section  may  include  the 
submission  of  such  additional  evidence 
and  arguments  as  the  Hearing  Officer 
permits. 

(d)  Within  20  days  after  the  close  of 
the  hearing,  the  Hearing  Officer  will 
submit  to  the  Council  findings  of  fact  on 
each  disputed  substantial  and  material 
question  of  fact  The  Council  will 
promptly  send  a  copy  of  the  report  to  the 
person  who  requested  the  hearing. 

§706.75  Decision. 

(a)  Within  20  days  of  receipt  of  a 
request  for  reconsideration,  or  within  20 
days  after  the  conclusion  of  any 
conference  under  §  706.73,  or  witbin  20 
days  after  receipt  of  a  Hearing  Officer's 
findings  under  §  706.74,  the  Council  will 
issue  a  decision  affirming,  modifying,  or 
reversing  its  earlier  action. 

(b)  The  Council's  decision  will  be  in 
writing  and  will  set  forth  the  reasons  on 
which  it  is  based.  Copies  of  the  decision 
will  be  served  on  the  person  requesting 
reconsideration. 

§  706.76  Stays  pending  reconsideration. 

A  request  for  reconsideration 
submitted  within  seven  days  of  the 
Council's  decision  of  noncompliance 
under  §  706.52  will  stay  the  placing  of  a 
compliance  unit's  name  on  a  list  of 
noncompliers  pending  the  disposition  of 
the  request. 


PART  707— DATA  REQUESTS 

Subpart  A — Report  on  Company 
Organization  and  Statement  of  Assurance 

See. 

707.1  Company  organization. 

707.2  Statement  of  assurance  of  compliance 
by  state  and  local  government  entities. 

Subpart  B— Periodic  Data  Reports 

707.10  Pay  and  price  data  reports. 

707.11  Price  data  reports  for  providers  of 
insurance.  IReservedj 

Subpart  C — Data  Submissions  Supporting 
Variances  From  Intermediate  Price  and 
Margin  Limitations 

707.20  Intermediate  price  limitations. 

707.21  Intermediate  profit  limitations. 

707.22  Intermediate  percentage-gross- 
margin  limitations. 

707.23  Intermediate  gross-margin 
limitations. 

Subpart  D — Data  Submissions  Supporting 
Exception  Requests 

707.30  General 

707.31  Tandem  pay-rate  exceptions. 

707.32  Productivity-improving  work-rule- 
change  exceptions. 

707.33  Acute-labor-shortage  exceptions. 

707.34  Undue-hardship  and  gross-inequity 
exceptions. 

707.35  Inabibty-to-compute  exceptions. 

707.36  Uncontrollable-cost  exccptjon.s. 

707.37  Uncontrollable-cost  exceptions  to  a 
percentage-gross-margin  standard. 

707.38  Uncontrollable-cost  exceptions  to  a 
gross-margin  standard. 

707.39  Inflation  trend-factor  adjustments. 
[Reserved] 

707.40  Pay-rate  increases  to  correct  COLA- 
related  inequities. 

707.41  Adjustment  of  the  profit  limitation, 
gross-margin  limitation,  or  percentage- 
gross-margin  limitation  for  productivity 
improvements. 

707.42  Adjustment  of  the  price  limitation  or 
professional  fee  standard  for 
uncontrollable  costs. 

707.43  Adjustment  of  the  gross-margin 
limitation  or  percentage-gross-margin 
limitation  for  uncontrollable  costs. 

707.44  Adjustment  of  the  profit  limitation 
for  interest  expense. 

Subpart  E — Data  Submissions  With  Respect 
to  Pay-Rate  Increases  Within  the  Range, 
but  Above  8.5  Percent 

707.50  Pay-rate  increases  above  8.5  percent. 

Authority:  Council  on  Wage  and  Price 
Stability  Act.  Pub.  L  93-387  (Aug.  24. 1974). 
as  amended  by  Pub.  L.  94-78  (Aug.  8, 1975) 
and  Pub.  L.  95-121  (Oct.  5. 1977).  12  U.S.C. 
1904,  note;  as  last  amended  by  Pub.  L.  96-10 
(.May  10, 1979);  E.0. 12092  (November  1. 

1978);  E.0. 12161  (Sept.  28. 1979). 

Subpart  A— Report  of  Company 
Organization  and  Statement  of 
Assurance 

§  707.1  Company  organization. 

Companies  specified  in  §  706.21 
should  furnish  to  the  Council; 
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(a)  A  completed  Form  CO-1  (Price): 
and/or 

(b)  A  completed  Form  CO-1  (Pay), 
unless  the  entity  is  part  of  a  State  or 
local  government  entity  and  elects  to  file 
under  §  707.2. 

§  707.2  Statement  of  assurance  of 
compliance  by  State  and  local  government 
entities. 

A  State  or  local  government  entity  as 
defined  in  §  706.23  that  does  not  file 
under  §  707.1(b)  should  furnish  to  the 
Council  a  statement  of  assurance  from 
the  head  of  the  government  entity  that 
the  entity  intends  to  comply  with  the 
pay  standard. 

Subpart  B— Periodic  Data  Reports 
§  707.10  Pay  and  price  data  reports. 

Compliance  units  specified  in  §  706.22 
should  furnish  to  the  Council: 

(a)  A  completed  Form  PM-1,  unless 
the  compliance  unit  is  a  provider  of 
insurance  subject  to  §  705.48  or  §  705.49 
and  has  no  non-insurance  operations,  a 
financial  institution  subject  to  §  705.50, 
or  a  utility  subject  to  §  705.45  and  has  no 
non-utility  operations:  and/or 

(b)  A  completed  Form  PAY-1,  unless 
the  compliance  unit  is  part  of  a  State  or 
local  government  entity:  or 

(c)  A  completed  Form  PAY-2  if  the 
compliance  unit  is  part  of  a  State  or 
local  government  entity  as  specified  in 
§  706.23. 

§  707.1 1  Price  data  reports  for  providers 
of  insurance.  [Reserved] 

Subpart  C— Data  Submissions 
Supporting  Variances  From 
Intermediate  Price  and  Margin 
Limitations. 

§  707.20  Intermediate  price  limitations. 

A  compliance  unit  that  exceeds  any  of 
the  intermediate  price  limitations  in 
§  705.3(a)  or  (b)  should  prepare  and/or 
furnish  to  the  Council  with  its  form  PM- 
1  the  following: 

(a)  A  demonstration  that  the  increase 
in  prices  exceeding  the  intermediate 
limit(s)  is  justiHed  because  of: 

(1)  Seasonal  variations  in  economic 
activity  (including  an  empirical 
demonstration  of  the  quarterly  pattern 
of  price  change  over  the  five  years 
before  the  first  program  year), 

(2)  Historical  business  practices,  or 

(3)  Unusual  business  conditions,  and 

(b)  Projected  third-year  price  changes, 
demonstrating  that  increases  in  prices 
exceeding  the  intermediate  iimit(s)  are 
consistent  with  adherence  to  the  price 
limitation  by  the  end  of  the  program 
year. 


§  707.21  Intermediate  profit  limitations. 

A  compliance  unit  that  exceeds  any  of 
the  intermediate  limits  for  the  profit 
limitation  in  §  705.6(a)(1)  should  prepare 
and/or  furnish  to  the  Council  with  its 
Form  PM-1  a  demonstration  that  a  profit 
margin  in  excess  of  the  profit  limitation 
is  consistent  with  an  explicit  plan,  based 
on  reasonable  projections  of  economic 
conditions,  to  achieve  compliance  with 
the  profit  limitation  by  the  end  of  the 
program  year. 

§  707.22  Intermediate  percentage-gross- 
margin  limitations. 

A  compliance  unit  in  the  wholesale/ 
retail  trade  industries  that  exceeds  any 
of  the  intermediate  percentage-gross- 
margin  limitations  in  §  705.42(d)  should 
prepare  and/or  furnish  to  the  Council 
with  its  Form  PM-1  the  following: 

(a)  A  demonstration  that  any  increase 
in  percentage  gross  margins  in  excess  of 
the  intermediate  limit(s)  is  justified 
because  of: 

(1)  Seasonal  variations  in  economic 
activity  (including  an  empirical 
demonstration  of  the  quarterly  pattern 
of  change  in  gross  margins  over  the  five 
years  before  the  first  program  year), 

(2)  Historical  business  practices,  or 

(3)  Unusual  business  conditions:  and 

(b)  Projected  percentage  gross  margin 
demonstrating  that  pricing  actions  are 
consistent  with  adherence  to  the 
percentage-gross-margin  standard  by 
the  end  of  the  program  year. 

§  707.23  Intermediate  gross-margin 
limitations. 

A  compliance  unit  subject  to  the 
gross-margin  standard  that  exceeds  any 
of  the  intermediate  gross-margin 
limitations  in  §  705.43(d)  or  §  705.44(e) 
should  prepare  and/or  fomish  to  the 
Council  with  its  Form  PM-1  the 
following: 

(a)  A  demonstration  that  any  increase 
in  gross  margins  in  excess  of  the 
intermediate  limit(s)  is  justified  because 
of: 

(1)  Seasonal  variations  in  economic 
activity  (including  an  empirical 
demonstration  of  the  quarterly  pattern 
of  change  in  gross  margins  over  the  bve 
years  before  the  first  program  year), 

(2)  Historical  business  practices,  or 

(3)  Unusual  business  conditions:  and 

(b)  Projected  gross  margins 
demonstrating  that  pricing  actions  are 
consistent  with  adherence  to  the  gross- 
margin  standard  by  the  end  of  the 
program  year. 

Subpart  D— Data  Submissions 
Supporting  Exception  Requests 

§  707.30  General 

Each  request  for  approval  of  an 
exception  should  include: 


(a)  The  name  and  address  of  the 
compliance  unit  making  the  request, 
including  the  name(s),  title(s),  and  phone 
number(s)  of  person(s)  whom  the 
Council  may  contact  concerning  the 
request,  and  the  name  and  address  of 
the  company  of  which  the  unit  is  a  part, 
if  different  from  that  of  the  compliance 
unit: 

(b)  The  name(s),  address(es)  and 
phone  number(s)  of  union 
representatives,  if  the  request  involves  a 
collective-bargaining  situation,  or  the 
name(s),  address(es),  and  phone 
number(s)  of  relevant  company  ofHcials 
if  the  request  is  made  by  an  employee 
unit: 

(c)  A  demonstration  that  the 
compliance  unit  or  employee  unit 
requesting  the  exception  satisHes  the 
criteria  of  §  706.31  (a)  or  (c),  or,  if  the 
request  is  submitted  under  §  706.31(d),  a 
demonstration  that  there  is  good  cause 
for  the  Council  to  entertain  the  request: 
and 

(d)  The  particular  provisions  of  the 
standards  that  are  the  subject  of  the 
request,  a  precise  description  of  the 
exception  request,  and  the  pay  and/or 
price  action  that  the  entity  making  the 
request  proposes  to  take  if  the  exception 
is  granted. 

§  707.31  Tandem  pay-rate  exceptions. 

When  self-administering  an  exception 
to  the  pay  standard  based  on  tandem 
pay-rate  changes  §  705.18),  a  compliance 
unit  should  promptly  notify  the  Council 
of  the  following: 

(1)  The  employee  unit: 

(2)  The  number  of  employees  in  the 
employee  unit: 

(3)  The  total  pay-rate  percentage 
change:  and 

(4)  The  leader  unit  (whether  another 
employee  unit,  a  group  of  employee 
units,  or  an  identined  labor  market). 

In  addition,  the  compliance  unit  should 
prepare  and  have  available  for  Coimcil 
review  on  request  documentation  of  the 
value  and  timing  of  past  pay-rate 
increases  of  the  leader  and  the  follower 
units. 

§  707.32  Productivity-improving  work-rule- 
change  exceptions. 

For  an  exception  to  the  pay  standard 
based  on  pay-rate  increases  traded  for 
productivity-improving  work-rule 
changes  (§  705.19),  a  compliance  unit 
should  submit: 

(a)  An  explanation  of  the  work-rule 
change(s): 

(b)  an  analysis  of  how  the  cost 
reduction  will  be  generated  by  the  work- 
rule  change(s): 

(c)  An  estimate  of  the  effect  that  the 
exception  would  have  on  the 
compliance  unit's  pay  rates:  and 
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(d)  Documentation  that  the  cost 
reduction  generated  by  the  work-rule 
change(s)  will  be  equal  to  or  greater 
than  the  excess  of  the  pay  increase  over 
the  pay  standard. 

§  707.33  Acute-labor-shortage  exceptions. 

For  an  exception  to  the  pay  standard 
based  on  pay-rate  changes  needed 
because  of  acute  labor  shortages 
(§  705.20),  a  compliance  unit  should 
submit: 

(a)  Documentation  that,  for  the 
particular  job  categories,  the  proportion 
of  vacancies  relative  to  the  work  farce 
and  the  time  or  effort  required  to  fill 
them  have  increased  abnormally  during 
the  preceding  quarter  relative  to  the  two 
prior  years; 

(b)  Documentation  that  pay  rates  for 
employees  in  those  job  categories  have 
increased  abnormally  over  the  two  prior 
years  and  that  the  requested  pay  rates 
for  the  shortage  categories  are 
comparable  to  pay  rates  in  the  relevant 
labor  market; 

(c)  Documentation  of  the  proportion  of 
the  compliance  unit’s  work  force  that 
would  be  affected;  and 

(d)  An  estimate  of  the  effect  that  the 
exception  would  have  oii  the 
compliance  unit’s  pay  rates. 

§  707.34  Undue-hardship  and  gross- 
inequity  exceptions. 

For  an  exception  to  the  pay  or  price 
standard  based  on  undue  hardship  or 
gross  inequity  (§§  705.6(b),  705.22,  or 
705.41(d)),  a  compliance  unit  should 
submit: 

(a)  A  precise  description  of  the 
hardship  or  inequity  that  would  be 
created  by  application  of  the  standard 
(including,  with  respect  to  hardship,  a 
demonstration  of  the  effect  on  the 
company’s — as  distinguished  from  the 
compliance  unit’s — financial  viability): 

(b)  An  explanation  of  how  the 
requested  exception  would  mitigate  the 
hardship  or  inequity  resulting  from 
application  of  the  standard;  and 

(c)  If  the  request  is  for  an  exception  to 
the  pay  standard,  an  estimate  of  the 
effect  that  the  exception  would  have  on 
the  compliance  unit’s  pay  rates. 

§  707.35  Inability-to-compute  exceptions. 

For  an  exception  to  the  price  standard 
based  on  inability  to  compute  a  three- 
year  price  change  (§  705.6(a)),  a 
compliance  unit  should  demonstrate 
that  sampling  is  infeasible  due  to 
inadequate  data  or  that  sampling  is 
•unduly  onerous  or  costly. 

§  707.36  Uncontrollable-cost  exceptions. 

For  an  exception  to  the  price 
limitation  based  on  uncontrollable  cost 
increases  (§  705.6(a)(1)).  a  compliance 
unit  should: 


(a)  (1)  Demonstrate,  if  it  had  been 
subject  to  the  two-year  price  limitation 
in  the  second  program  year,  that  the  rate 
of  increase  in  costs  per  unit  of  output 
since  the  base  quarter  has  exceeded  the 
price  limitation  in  §  705.2  of  the  price 
standards  for  the  third  year  and  is 
expected  to  continue  to  do  so  by  an 
amount  that  would  result  in  a  significant 
erosion  of  the  compliance  imit’s  profit 
margin  from  that  of  the  base  year  if  it 
were  held  to  the  price  limitation;  or 

(2)  Demonstrate,  if  it  had  a  Council- 
approved  or  properly  self-administered 
exception  in  the  second  program  year 
based  on  uncontrollable  cost  increases, 
that  the  rate  of  increase  in  costs  per  unit 
of  output  since  the  fourth  quarter  of  the 
second  program  year  has  exceeded  the 
price  limitation  in  §  705.2(c)  and  is 
expected  to  continue  to  do  so  by  an 
amount  that  would  result  in  a  significant 
erosion  of  the  compliance  unit’s  profit 
margin  from  that  of  the  base  year  if  it 
were  held  to  that  price  limitation;  and 

(b)  Demonstrate  that  the  cost 
increases  are  substantially 
uncontrollable  (this  requires,  at  a 
minimum,  quantification  of  the  shares  of 
total  cost  increases  accounted  for  by 
each  significant  cost  increase  that  is 
wholly  and  demonstrably 
uncontrollable);  and 

(c)  Account  for  the  degree  to  which 
such  increases  are  offset  by  normal 
gains  in  the  efficiency  of  using  inputs 
(productivity). 

§  707.37  Uncontrollable-cost  exceptions 
to  a  percentage-gross-margln  standard. 

For  an  exception  to  the  percentage- 
gross-margin  standard  (§  705.42)  based 
on  uncontrollable  cost  increases,  a 
compliance  unit  should  demonstrate 
that,  since  the  new  base  year,  the  ratio 
of  total  costs  excluding  those  subtracted 
from  revenues  when  computing  gross 
margin,  as  defined  in  §  705.42(b)(1),  to 
total  revenues  has  risen  at  a  rate  in 
excess  of  the  allowable  percentage- 
gross-margin  trend  or  zero,  whichever  is 
greater,  and  is  expected  to  continue  to 
do  so  by  an  amount  that  would  result  in 
a  significant  erosion  of  the  compliance 
unit’s  profit  margin  from  that  of  the  base 
year  if  it  were  held  to  the  gross-margin 
standard.  The  compliance  unit  should 
also  satisfy  §  707.36  (b)  and  (c). 

§  707.38  Uncontrollable-cost  exceptions 
to  a  gross-margin  standard. 

(a)  For  an  exception  to  a  gross-margin 
standard  in  §  705.43  based  on 
uncontrollable  cost  increases,  a 
compliance  unit  should  demonstrate 
that  total  costs  excluding  those 
subtracted  from  revenues  when 
calculating  gross  margins,  as  defined  in 
§  705.43(b)(1).  have  risen  since  the  new 


base  year  at  an  annual  rate  in  excess  of 
the  sum  of  7.5  percent -plus  the  annual 
rate  of  growth  in  physical  volume  during 
the  third  year  over  the  new  base  year, 
and  are  expected  to  continue  to  do  so  by 
an  amount  that  would  result  in  a 
significant  erosion  of  the  compliance 
unit’s  profit  margin  from  that  of  the  base 
year  if  it  were  held  to  that  gross-margin 
standard.  The  compliance  unit  should 
also  satisfy  §  707.36  (b)  and  (c). 

(b)  For  an  exception  to  the  gross- 
margin  standard  in  §  705.44  based  on 
uncontrollable  cost  increases,  a 
compliance  unit  should  demonstrate 
that  total  costs  per  barrel  excluding 
those  costs  subtracted  from  revenues 
when  calculating  gross  margins  and 
gross  margins  per  barrel  as  defined  in 
§§  705.44(c)(2)  and  705.44(d)(1).  have 
risen  since  the  new  base  year  at  an 
annual  rate  in  excess  of  7.5  percent  and 
are  expected  to  continue  to  do  so  by  an 
amount  that  would  result  in  a  significant 
erosion  of  the  compliance  unit's  profit 
margin  from  that  of  the  base  year  if  it 
were  held  to  that  gross-margin  standard. 
The  compliance  unit  should  also  satisfy 
§§  707.36(b)  and  (c). 

(c)  For  an  exception  to  the  gross- 
margin  standard  in  §  705.45  based  on 
uncontrollable  cost  increases,  a 
compliance  unit  should  demonstrate 
that  total  costs  excluding  those 
subtracted  from  revenues  when 
calculating  gross  margins,  as  defined  in 
§§  705.45(b)  (1)  and  (2),  have  risen  since 
the  base  year  at  a  three-year  rate  in 
excess  of  the  sum  of  22  percent  and  the 
three-year  rate  of  growth  in  physical 
volume  since  the  base  year  and  are 
expected  to  do  so  by  an  amount  that 
would  result  in  a  significant  erosion  of 
the  profit  margin  of  the  compliance  unit 
if  it  were  held  to  the  gross-margin 
standard.  The  compliance  unit  should 
also  satisfy  §  §  707,35  (b)  and  (c). 

§  707.39  Inflation  trend-factor 
adjustments.  [Reserved! 

§  707.40  Pay-rate  increases  to  correct 
COLA-related  inequities. 

For  an  exception  to  the  pay  standard 
based  on  pay-rate  increases  to  correct 
COLA-related  inequities  (Section 
705.21),  a  compliance  unit  should 
submit: 

(a)  Documentation  that  the  employee 
unit  was  not  covered  by  a  cost-of-living 
clause  in  the  first  program  year; 

(b)  Documentation  that  the  employee 
unit  was  in  compliance  with  the  pay 
standard  during  the  first  year;  and 

(c)  Documentation  that  pay-rate 
increases  provided  for  in  §  705.10(a) 
would  be  inadequate  to  compensate  for 
the  fact  that  either  (1)  the  non-COLA 
employee  unit’s  wages  have  been 
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compressed  in  comparison  with  COLA- 
covered  employees  within  the  same 
company  {intra-firm  inequities)  or 

(2)  The  employer  is  competing  in  a 
labor  market  in  which  other  employers 
provide  COLA  or  COLA-related 
increases  to  their  employees  (inter-fiim 
inequities). 

§  707.41  Adjustment  of  the  profit 
limitation,  gross-margin  limitation,  or 
percentage-gross-margin  limitation  for 
productivity  improvements. 

For  an  adjustment  of  a  compliance 
unit’s  profit  limitation,  gross-margin 
limitation,  or  percentage-gross-margin 
limitation  under  §§  705.6(a)(2)  or 
705.41(b),  a  compliance  unit  should 
submit,  at  a  minimum: 

(a)  A  description  of  the  plant  or 
equipment  involved: 

(b)  Documentation  of  the  date  on 
which  the  investment  decision  was 
made; 

(c)  A  demonstration  of  the  costs 
savings  attributable  to  the  investment, 
comparing  per-unit  costs  before  and 
after  the  productivity  improvements 
went  into  effect; 

(d)  A  demonstration  that  the  cost 
savings  in  (c)  result  from  an 
improvement  in  the  company's  total- 
factor  productivity  that,  in  turn, 
increases  the  aggregate  (economy-wide) 
total-factor  productivity;  and 

(e)  A  statement  of  the  adjusted 
limitation  sought  by  the  compliance  unit. 

§  707.42  Adjustment  of  the  price  limitation 
or  professional-fee  standard  for 
uncontrollable  costs. 

For  an  adjustment  of  a  compliance 
■  unit's  price  limitation  or  professional-fee 
standard  under  §§  705.6(a)(4)  and 
705.41(c),  a  compliance  unit  should 
submit: 

(a)  The  information  required  by 
§  707.36.; 

(b)  A  statement  of  the  adjusted 
limitation  sought  by  the  compliance  unit; 
and 

(c)  Sufficient  information,  based  upon 
reasonable  economic  projections,  to 
permit  the  Council  to  determine  the  rate 
of  price  change  that  is  likely  to  occur 
assuming  compliance  with  the  profit 
limitation. 

§  707.43  Adjustment  of  the  gross-margin 
limitation  or  percentage-gross-margin 
limitation  for  uncontrollable  costs. 

For  an  adjustment  of  a  compliance 
unit’s  gross-margin  limitation  or 
percentage-gross-margin  limitation 
under  §  705.41(c),  a  compliance  unit 
should  submit: 


(a)  The  information  required  by  , 

§  707.37  or  §  707.38.;  and 

(b)  A  statement  of  the  adjusted 
limitation  sought  by  the  compliance  unit, 
including  an  estimate,  based  on 
reasonable  economic  projections,  of  the 
profit  margin  and  dollar  profit  that 
would  result  from  the  adjustment. 

§  707.44  Adjustment  of  the  profit 
limitation  for  interest  expense. 

For  an  adjustment  of  a  compliance 
unit’s  profit  limitation  under 
§  705.6(a)(3),  a  compliance  unit  should 
submit,  at  a  minimum; 

(a)  For  each  of  the  last  six  complete 
fiscal  years  before  October  1, 1980, 

(1)  Net  sales  or  revenues,  as  defined 
in  705.78, 

(2)  Profits,  as  defined  in  705.78, 

(3)  (i)  Total  interest  expense  incurred 
by  the  compliance  unit  and  (ii)  total 
interest  income  earned  by  the 
compliance  unit,  and 

(4)  12-Month  average  outstanding 
balances  associated  with  (3); 

(b)  An  explanation,  with  supporting 
data,  of  the  reasons  for  the  increase  in 
interest  expense  from  the  base  year  to 
each  of  the  program  years  (specifically 
including  the  effect  of  increases  in 
interest  rates);  and 

(c)  A  statement  of  the  adjusted 
limitation  sought  by  the  compliance  unit. 

Subpart  E— Data  Submissions  With 
Respect  to  Pay-Rate  Increases  Within 
the  Range,  but  Above  8.5  Percent 

§  707.50  Pay-rate  increases  above  8.5 
percent. 

Compliance  units  covered  by  §  706.24 
should  promptly  notify  the  Council  of 
the  following: 

(a)  Identification  of  the  affected 
employee  unit: 

(b)  The  number  of  employees  in  the 
employee  unit;  and 

(c)  The  total  pay-rate  percentage 
change  for  single  year  pay  plans  with 
the  cost  analysis  of  the  increases  in 
individual  elements  of  j)ay  compared 
with  the  base  pay  rate:  or 

(d)  The  average  annual  percentage 
pay-rate  change  and  the  percentage  pay- 
rate  change  for  each  of  multi-year  pay 
plans  and  collective  bargaining 
agreements  with  the  cost  analysis  of  the 
increases  in  individual  elements  of  pay 
compared  with  the  base  pay  rate. 

IFR  Doc.  80-30826  Filed  10-2-80,  8:45  am) 

BILLING  CODE  3175-01-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

Witchweed  Quarantine;  Miscellaneous 
Amendments  to  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Affirmation  of  final  rule. 

summary:  This  action  confirms  the  final 
rule  which  made  amendments  to  the  list 
of  suppressive  areas  in  North  Carolina 
and  South  Carolina  under  the 
Witchweed  Quarantine  and  Regulations  ^ 
(7  CFR  301.80-2a)  as  published  in  the 
Federal  Register  on  June  6, 1980.  This  is 
necessary  in  order  to  prevent  the 
artificial  spread  of  witchweed  and  to 
delete  unnecessary  restrictions  on  the 
movement  of  certain  articles. 

EFFECTIVE  DATE:  October  3, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.  V.  Autry,  Chief  Staff  Officer, 

Regulatory  Support  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Federal 
Building,  6505  Belcrest  Road,  Room  635, 
Hyattsville,  MD  20782,  301--13fr-8247. 

The  Final  Impact  Statement  describing 
the  options  considered  in  developing 
this  final  rule  and  the  impact  of 
implementing  each  option  is  available 
upon  request  from  the  above  named 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  classified  as  "not  significant.” 

A  document  published  in  the  Federal 
Register  on  June  6, 1980  (45  FR  38024) 
amended  the  list  of  suppressive  areas 
under  the  Witchweed  Quarantine  and 
Regulations  (7  CFR.301.80-2a)  by 
extending  areas  listed  as  suppressive 
areas  in  North  Carolina  and  South 
Carolina  and  by  deleting  areas  listed  as 
suppressive  areas  in  North  Carolina  and 
South  Carolina.  Also,  certain 
nonsubstantive  changes  were  made  to 
reflect  changes  in  property  ownership 
and  to  describe  more  accurately  the 
regulated  areas.  The  amendments 
became  effective  on  the  date  of 
publication.  The  document  provided  that 
the  amendments  were  necessary  as 
emergency  measures  in  order  to  prevent 
the  artificial  spread  of  the  witchweed 
and  to  delete  unnecessary  restrictions 
on  the  movement  of  certain  articles. 

Comments  were  solicited  for  60  days 
after  publication  of  the  amendments.  No 


Federal  Register  /  Vol.  45,  No.  194  /  Friday,  October  3,  1980  /  Rules  and  Regulations 


65511 


comments  were  received  in  response  to 
the  amendments.  The  factual  situations 
which  were  set  forth  in  the  document  of 
June  6, 1980,  still  provide  a  basis  for  the 
amendments.  Accordingly,  it  has  been 
determined  that  the  final  rule  should 
remain  effective  as  published  in  the 
Federal  Register  on  June  6, 1980. 

Done  at  Washington,  D.C.,  this  30th  day  of 
September  1980. 

Bobby  R.  Acord, 

Acting  Deputy  Administrator,  Plant 
Protection  and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  80-30904  Filed  10-2-80:  8:45  am] 

BILLING  CODE  3410-34-M 


7  CFR  Part  301 

Pink  Bollworm;  Miscellaneous 
Amendments  to  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  AfHrmation  of  final  rule. 

summary:  This  action  conHrms  the  final 
rule  which  made  amendments  to  the  list 
of  suppressive  areas  in  Arkansas  and 
Louisiana  under  the  Pink  Bollworm 
Quarantine  and  Regulations  (7  CFR 
301.52-2a]  as  published  in  the  Federal 
Register  on  June  27, 1980.  This  is 
necessary  in  order  to  prevent  the 
artiHcial  spread  of  pink  bollworm  and  to 
delete  unnecessary  restrictions  on  the 
movement  of  certain  articles. 

EFFECTIVE  DATE:  October  3. 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.  V.  Autry,  Chief  Staff  Officer, 
Regulatory  Support  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Federal 
Building,  6505  Belcrest  Road,  Room  635, 
Hyattsville,  MD  20782,  301-436-8247. 

The  Final  Impact  Statement  describing 
the  options  considered  in  developing 
this  final  rule  and  the  impact  of 
implementing  each  option  is  available 
upon  request  from  the  above  named 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procediues  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  classified  as  “not  significant.” 

A  document  published  in  the  Federal 
Register  on  June  27, 1980  (45  FR  43368] 
amended  the  list  of  suppressive  areas 
under  the  Pink  Bollworm  Quarantine 
and  Regulations  (7  CFR  301.52-2a}  by 
extending  areas  listed  as  suppressive 
areas  in  Arkansas  and  by  deleting  areas 
listed  as  suppressive  areas  in  Louisiana. 
The  amendments  became  effective  on 
the  date  of  publication.  The  document 


provided  that  the  amendments  were 
necessary  as  emergency  measures  in 
order  to  prevent  the  artificial  spread  of 
the  pink  bollworm  and  to  delete 
unnecessary  restrictions  on  the 
movement  of  certain  articles. 

Comments  were  solicited  for  60  days 
after  publication  of  the  amendments.  No 
comments  were  received  in  response  to 
the  amendments.  The  factual  situations 
which  were  set  forth  in  the  document  of 
June  27, 1980,  still  provide  a  basis  for  the 
amendments.  Accordingly,  it  has  been 
determined  that  the  final  rule  should 
remain  effective  as  published  in  the 
Federal  Register  on  June  27, 1980. 

Done  at  Washington,  D.C.,  this  30th  day  of 
September  1980. 

Bobby  R.  Acord, 

Acting  Deputy  Administrator,  Plant 
Protection  and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  80-30905  Filed  10-2-80:  8:45  ain| 

BILLING  CODE  3410-34-M 


Agricultural  Marketing  Service 
7  CFR  Part  910 

[Lemon  Regulation  272,  Arndt.  1;  Lemon 
Regulation  273] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  action  establishes  the 
quantity  of  California-Arizona  lemons 
that  may  be  shipped  to  the  fresh  market 
during  the  period  October  5-11, 1980, 
and  increases  the  quantity  of  such 
lemons  that  may  be  so  shipped  during 
the  period  September  28-October  4.  Such 
action  is  needed  to  provide  for  orderly 
marketing  of  fresh  lemons  for  the  period 
specified  due  to  the  marketing  situation 
confronting  the  lemon  industry. 
dates:  The  regulation  becomes  effective 
October  5, 1980,  and  the  amendment  is 
effective  for  the  period  September  28- 
October  4, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Malvin  E.  McGaha,  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  Findings. 
This  regulation  and  amendment  are 
issued  under  the  marketing  agreement, 
as  amended,  and  Order  No.  910,  as 
amended  (7  CFR  Part  910),  regulating  the 
handling  of  lemons  grown  in  California 
and  Arizona.  The  agreement  and  order 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The  action 
is  based  upon  the  recommendations  and 
information  submitted  by  the  Lemon 


Administrative  Committee  and  upon  1 
other  available  information.  It  is  hereby 
found  that  this  aption  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1980-81  which  was 
designated  significant  under  the 
procedures  of  Executive  Order  12044. 

The  marketing  policy  was  recommended 
by  the  committee  following  discussion 
at  a  public  meeting  on  July  8, 1980.  A 
final  impact  analysis  on  the  marketing 
policy  is  available  from  Malvin  E. 
McGaha,  Chief,  Fruit  Branch,  F&V, 

AMS,  USDA,  Washington,  D.C.  20250, 
telephone  202-447-5975, 

The  committee  met  again  publicly  on 
September  30, 1980,  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
lemons  deemed  advisable  to  be  handled 
during  the  specified  weeks.  The 
committee  reports  the  demand  for 
lemons  is  steady. 

It  is  further  found  that  there  is 
insufficient  time  between  the  date  when 
information  became  available  upon 
which  this  regulation  and  amendment 
are  based  and  when  the  actions  must  be 
taken  to  warrant  a  60  day  comment 
period  as  recommended  in  E.0. 12044, 
and  that  it  is  impracticable  and  contrary 
to  the  public  interest  to  give  preliminary 
notice,  engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  and  the  amendment 
relieves  restrictions  on  the  handling  of 
lemons.  It  is  necessary  to  efiectuate  the 
declared  purposes  of  the  act  to  make 
these  regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  times. 

1.  Section  910.573  is  added  as  follows: 

§  910.573  Lemon  Regulation  273. 

(a)  The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  October  5, 
1980,  through  October  11, 1980,  is 
established  at  202,194  cartons. 

(b)  As  used  in  this  section,  “handled” 
and  “cartons”  means  the  same  as 
defined  in  the  marketing  order. 

2.  Paragraph  (a)  of  §  910.572  Lemon 
Regulation  272  (45  FR  63832]  is  amended 
to  read  as  follows: 

§  910.572  Lemon  Regulation  272. 

(a)  The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  September  28, 
1980,  through  October  4, 1980  is 
established  at  202,235  cartons. 
****** 

(Secs.  1-19,  48  Stat.  31,  as  amended:  7  U.S.C. 
601-674) 
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Dated:  October  1,  1980 
D.  S.  Kuryloski, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

(KR  Doc.  80-31083  Filed  10-1-80:  Ufll  pm] 

BILLING  CODE  3410-02-M 


7  CFR  Part  982 

Filberts  Grown  in  Oregon  and 
Washington;  Expenses  of  the  Filbert 
Control  Board,  and  Rate  of 
Assessment,  for  the  1980-81  Fiscal 
Year 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

summary:  This  regulation  authorizes 
expenses  and  a  rate  of  assessment  for 
the  1980-81  fiscal  year,  to  be  collected 
from  handlers  to  support  activities  of  the 
Filbert  Control  Board  which  locally 
administers  the  Federal  marketing  order 
covering  filberts  grown  in  Oregon  and 
Washington. 

DATES:  Effective  August  1, 1980.  through 
July  31, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  S.  Miller,  (202)  447-5053. 

SUPPLEMENTARY  INFORMATION:  Findings: 
Pursuant  to  Marketing  Order  No.  982,  as 
amended  (7  FR  Part  982),  regulating  the 
handling  of  filberts  grown  in  Oregon  and 
Washington,  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601-674), 
and  upon  the  basis  of  the 
recommendations  and  information 
submitted  by  the  Board,  established 
under  this  marketing  order,  and  upon 
other  information,  it  is  found  that  the 
expenses  and  rate  of  assessment,  as 
hereinafter  provided,  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  public  rulemaking,  and  that 
good  cause  exists  for  not  postponing  the 
effective  time,  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553),  as  the  order  requires  that 
the  rate  of  assessment  for  a  particluar 
fiscal  year  shall  apply  to  all  assessable 
filberts  handled  from  the  beginning  of 
such  year  which  began  August  1, 1980. 
To  enable  the  Board  to  meet  fiscal 
obligations,  approval  of  the  expenses 
and  assessment  rate  is  necessary 
without  delay.  Handlers  and  other 
interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  expenses  and  assessment 
rate  at  an  open  meeting  of  the  Board.  To 


effectuate  the  declared  purposes  of  the 
act,  it  is  necessary  to  make  these 
provisions  effective  as  specified. 

Further,  in  accordance  with 
procedures  in  Executive  Order  12044, 
the  emergency  nature  of  this  regulation 
warrants  publication,  without 
opportunity  for  further  public  comments. 
The  regulation  has  not  been  classified 
“significant"  under  USDA  criteria  for 
implementing  the  Executive  Order.  An 
Impact  Analysis  is  available  from  J.  S. 
Miller  (202)  447-5053. 

The  expenses  and  assessment  rate  for 
the  1980-81  fiscal  year  follow: 

§  982.325  Expenses  and  rate  of 
assessment. 

(a)  Expenses  that  are  reasonable  and 
likely  to  be  incurred  by  the  Filbert 
Control  Board  during  the  1980-81  fiscal 
year,  will  amount  to  $45,543. 

(b)  The  rate  of  assessment  for  said 
crop  year  payable  by  each  handler  in 
accordance  with  §  982.61  is  fixed  at  0.20 
cent  per  pound  of  filberts. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  September  30, 1980. 

D.  S.  Kuryloski, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

pK  Dor.  80-30898  Filed  10-2-80:  B:4,S  am] 

BILLING  CODE  3410-02-M 


7  CFR  Part  989 

Raisins  Produced  From  Grapes  Grown 
in  California — Quality  Controi; 
Temporary  Change  in  Minimum  Grade 
Standards  for  Packed  Seediess 
Raisins 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Emergency  final  rule. 


SUMMARY:  This  rule  temporarily  relaxes 
maturity  requirements  for  packed 
seedless  raisins  under  the  Federal 
marketing  order  for  California  raisins. 
Adverse  weather  conditions  this 
summer  delayed  proper  sugar 
development.  This,  coupled  with  the 
threat  of  September  rains,  prompted 
producers  to  make  raisins  from  grapes 
with  tower  than  desired  sugar  levels. 
Although  the  full  effect  of  the  lower 
sugar  content  is  still  unknown,  early 
tests  indicate  that  the  1980  crop  will  be 
below  current  maturity  requirements 
prescribed  under  the  marketing  order. 
The  temporary  grade  change  would 
make  more  1980  crop  raisins  available 
to  consumers  and  the  trade  than  would 


otherwise  be  available,  minimize  as 
much  as  possible  producers’  and 
handlers'  1980  crop  losses,  and  lessen 
the  chances  of  price  increases  from 
higher  processing  costs.  The  change  was 
unanimously  recommended  by  the 
Raisin  Administrative  Committee.  The 
Committee  works  with  USDA  in 
administering  the  order. 

EFFECTIVE  DATES:  September  29, 1980 
until  January  1, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  S.  Miller,  Chief,  Specialty  Crops 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Washington,  D.C.  20250 
(202)  447-5053.  A  Final  Impact 
Statement  is  being  developed. 
SUPPLEMENTARY  INFORMATION:  This 
emergency  final  action  has  been 
reviewed  under  USDA  procedures 
established  in  Secretary’s  Memorandum 
1955  to  implement  Executive  Order 
12044  and  has  been  classified 
“significant”.  Jerry  Hill,  Deputy 
Assistant  Secretary  for  Marketing  and 
Transportation  Services,  determined 
that  an  emergency  situation  exists 
which  warrants  publication  without 
opportunity  for  a  public  comment  period 
on  this  emergency  final  action  because 
handlers  are  in  the  process  of  acquiring 
seediess  raisins  from  the  1980  crop  and 
will  begin  processing  them  soon,  and  the 
producers  and  handlers  need  to  know 
promptly  what  regulation  will  be 
effective  with  respect  to  such  raisins. 
Moreover,  the  temporary  relaxation 
should  become  effective  as  soon  as 
possible  to  minimize  any  inequities 
among  producers  and  handlers  due  to 
different  requirements  for  different  time 
periods  of  the  same  crop  year. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  pnd  other  public  procedure 
with  respect  to  this  emergency  final 
action  are  impracticable  and  contrary  to 
the  public  interest;  and  good  cause  is 
found  for  making  this  emergency  final 
action  effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

The  temporary  grade  change  made 
herein  is  pursuant  to  the  marketing 
agreement,  and  Order  No.  989,  both  as 
amended,  regulating  the  handling  of 
raisins  produced  from  grapes  grown  in 
California  (hereinafter  referred  to 
collectively  as  the  “order”).  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  collectively  as  the  “act”. 

Currently,  §  989.702  requires,  among 
other  things.  Natural  (sun-dried) 
Seedless,  Dipped  and  Related  Seedless, 
Golden  Seedless  and  Monukka  raisins 
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to  meet  the  requirements  in  U.S.  Grade 
C,  including  that  not  less  than  55 
percent,  by  weight,  of  the  raisins  must 
be  well-matured  or  reasonably  well 
matured.  U.S.  Grade  C  is  defined  in  the 
effective  United  States  Standards  for 
Grades  of  Processed  Raisins  (7  CFR 
52.1841—52.1858). 

A  significant  portion  of  the  1980  crop 
raisins  of  these  varietal  types  delivered 
to  handlers  to  date  are  well  below  these 
requirements  and  will  not  be  available 
for  shipment  to  domestic  or  export 
markets  without  intensive  processing  at 
substantial  extra  costs  to  the  handlers. 
No  significant  improvement  in 
maturity’s  expected  in  later  deliveries. 

The  temporary  grade  change, 
hereinafter  set  forth,  will  end  December 
31, 1981,  and  will  permit  handlers  to 
process  the  1980  raisin  crop  without 
incurring  higher  processing  costs,  make 
more  raisins  available  to  consumers  and 
the  trade  than  would  otherwise  be 
available,  and  lessen  the  changes  of 
significant  price  increases. 

After  consideration  of  ail  relevant 
matter  presented,  the  Committee’s 
information  and  recommendation,  and 
other  available  information,  it  is  further 
found  that  the  temporary  changes  in  the 
minimum  grade  standards  for  packed 
seedless  raisins,  as  contained  in 
§  989.703  hereinafter  set  forth,  would 
tend  to  effectuate  the  declared  policy  of 
the  act. 

Therefore,  §  989.703  in  Subpart — 
Quality  Control  (7  CFR  Part  989.701- 
989.703)  is  revised  to  read  as  follows: 

§  989.703  Changes  In  minimum  grade 
standards  for  packed  seedless  raisins  for 
the  period  ending  December  31, 1981. 

Effective  pursuant  to  |  989.59(b),  the 
requirements  for  Natural  (sun-dried) 
Seedless,  Dipped  and  Related  Seedless, 
Golden  Seedless,  and  Monukka  raisins 
in  U.S.  Grade  C  that  not  less  than  55 
percent,  by  weight,  of  the  raisins  must 
be  well-matured  or  reasonably  well- 
matured,  shall  be  suspended  until 
January  1, 1982. 

(Secs.  1-19, 48  Stat.  31,  as  amended;  (7  U.S.C. 
601-674)) 

Dated;  September  26, 1980  to  become 
effective  September  29, 1980. 

0.  S.  Kuryloski, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

|FR  Doc.  80-30788  Filed  10-2-80: 8:45  am] 
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7  CFR  Part  999 

Raisin  Import;  Maturity  Requirements 

agency;  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Emergency  final  rule. 

summary:  This  rule  temporarily  relaxes 
maturity  requirements  for  imported 
raisins.  The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended, 
requires  that  raisin  imports  must  meet 
equal  or  comparable  grade  requirements 
as  domestic  raisins  under  a  Federal 
marketing  order.  Under  the  marketing 
order  for  California  raisins,  temporary 
relaxations  are  being  made  in  the 
maturity  requirements  for  packed 
seedless  raisins  and  similar  relaxations 
must  be  made  in  the  requirements  for 
imported  Thompson  Seedless  and 
Monukka  raisins. 

EFFECTIVE  DATES:  September  29, 1980, 
until  January  1, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  S.  Miller.  Chief,  Specialty  Crops 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Washington,  D.C.' 20250 
(202)  447-5053.  A  Final  Impact 
Statement  is  being  developed. 
SUPPLEMENTARY  INFORMATION:  This 
emergency  Hnal  action  has  been 
reviewed  under  USDA  procedures 
established  in  Secretary’s  Memorandum 
1955  to  implement  Executive  Order 
12044  and  has  been  classified 
“significant”. 

Jerry  Hill,  Deputy  Assistant  Secretary 
for  Marketing  and  Transportation 
Services,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  of  this  emergency 
final  action  without  an  opportunity  for  a 
public  comment  period.  Section  8e  of  the 
AMA  Act  of  1937  makes  this  action 
mandatory  and  requires  that  it  conform 
with  a  simultaneous  relaxation  of  the 
grade  requirements  on  certain  domestic 
raisins  under  the  marketing  agreement 
and  Order  No.  989,  both  as  amended  (7 
CFR  Part  989),  regulating  the  handling  of 
raisins  produced  from  grapes  grown  in 
California  (hereinafter  collectively 
referred  to  as  the  “order”).  Moreover, 
compliance  with  this  emergency  final 
rule  will  not  require  any  special 
preparation  by  importers  which  cannot 
be  completed  by  the  effective  date,  and 
it  relaxes  restrictions  on  the  importation 
of  raisins. 

The  domestic  action  is  being 
implemented  without  an  opportunity  for 
public  comment  so  the  relaxed 
requirements  can  be  made  effective 
sooner  than  would  otherwise  be 
possible.  Domestic  handlers  are  in  the 
process  of  acquiring  1980  crop  raisins 
and  will  be  processing  and  packing  them 
soon.  Hence,  prompt  action  would 
lessen  the  chances  of  any  inequity 
among  producers  or  handlers  due  to 
different  requirements  for  different  time 
periods  of  the  same  crop  year. 


Further,  pursuant  to  the 
administrative  procedure  provisionsin  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
with  respect  to  this  emergency  final 
action  are  impracticable  and  contrary  to 
the  public  interest;  and  good  cause  is 
found  for  making  this  emergency  final 
action  effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

The  raisin  import  regulation  is 
effective  pursuant  to  the  requirements  of 
section  8e  of  the  AMA  Act  of  1937  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  “act”.  Section  8e  requires  the 
Secretary  of  Agriculture  to  issue,  after 
reasonable  notice,  grade  requirements 
on  imported  raisins  which  are  the  same 
as,  or  comparable  to,  those  imposed  on 
domestic  raisins  under  the  order. 

Adverse  weather  conditions  in 
California  this  summer  delayed  proper 
sugar  development  in  grapes.  This 
coupled  with  the  threat  of  September 
rains,  prompted  producers  to  make 
raisins  from  grapes  with  lower  than 
desired  sugar  levels. 

Early  tests  indicate  that  the  1980 
domestic  raisin  crop  will  be  below 
current  maturity  requirements 
prescribed  under  the  order.  The 
temporary  relaxation  in  domestic 
requirements  necessitates  a  similar 
change  in  the  import  requirements  for 
imported  Thompson  Seedless  and 
Monukka  raisins. 

Based  on  the  foregoing,  and  all  other 
relevant  information,  it  is  fiulher  foimd 
that  the  amendment  of  the  raisin  import 
regulation,  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  act. 

Therefore,  §  999.300  is  amended  by 
revising  §  999.300(b)(6)  to  read  as 
follows: 

§  999.300  Regulation  governing  the 
importation  of  raisins. 
***** 

(b)  *  *  * 

(6)  Until  January  1, 1982,  the 
requirement  in  U.S.  Grade  C  that  not 
less  than  55  percent,  by  weight,  of  the 
raisins  must  be  well-matured  or 
reasonably  well-matured  shall  not  apply 
to  Thompson  Seedless  and  Monukka 
Raisins. 

***** 

(Secs.  1-19, 48  Stat.  31,  as  amended;  (7  U.S.C. 
601-674)) 

Dated  September  29, 1980  to  become 
effective  September  29, 1980. 

D.  S.  Kuryloski, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

|FR  Doc.  80-30787  Filed  10-2-80;  8:45  am) 
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CFR  Parts  1062, 1007, 1011, 1030, 

1032, 1046, 1049, 1050, 1064, 1065, 

1068, 1071, 1073, 1076, 1079, 1094, 

1096, 1097, 1098, 1099, 1102, 1104, 

1106, 1108, 1120, 1126, 1131, 1132,  and 
1138 

Milk  in  the  SL  Louis-Ozarks  Marketing 
Area,  et  al^  Determination  of  Class  II 
Prices 

7  CFR  part  and  marketing  area 
1062 — St  Louis-Ozarks. 

1007 — Georgia. 

1011 — ^Tennessee  Valley. 

1030 — Chicago  Regional. 

1032 — Southern  Dlinois. 

1046— Louisvillc-Lexington-Evansville. 

1049 —  Indiana. 

1050 —  Central  Illinois. 

1064 —  Greater  Kansas  City. 

1065 —  Nebraska-Western  Iowa. 

1068 — Upper  Midwest 

1071 — Neosho  Valley. 

1073 — Wichita,  Kansas. 

1076— Eastern  South  Dakota. 

1079 — Iowa. 

1094 — New  Orleans-Mississippi. 

1096—  Greater  Louisiana. 

1097 —  ^Memphis,  Tennessee. 

1098 —  Nashville,  Tennessee. 

1099 —  Paducah,  Kentucky. 

1102 — Fort  Smith,  Arkansas. 

1104 — ^Red  River  Valley. 

1106 — Oklahoma  Metropolitan. 

1108 — Central  Arkansas. 

1120 — Lubbock-Plainview,  Texas. 

1126— Texas. 

1131 —  Central  Arizona. 

1132 —  ^Texas  Panhandle. 

1138 — Rio  Grande  Valley. 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Determination  of  class  II  prices 
for  temporary  period;  interim  rules. 

summary:  This  action  relates  to  the 
procedure  for  announcing  Class  11  prices 
under  the  29  Federal  milk  orders  listed 
above.  In  a  recent  decision,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  ruled  that  the  present  method 
of  announcing  Class  II  prices  under 
these  orders  is  invalid.  The  Court 
ordered  the  Department  to  establish  on 
the  basis  of  further  rulemaking 
procedures  a  method  for  announcing 
such  prices  and,  pending  the  completion 
of  these  procedures,  to  implement  on  an 
interim  basis  the  same  notice  procedure 
used  for  announcing  Class  I  prices.  To 
carry  out  the  Court's  order.  Class  II 
prices  must  be  announced  in  advance  of 
the  month  in  which  they  apply  rather 
than  after  such  month,  as  has  been  the 
usual  case.  In  the  absence  of  order 
provisions  for  establishing  Class  II 
prices  that  may  be  annoimced  in  this 
manner,  it  is  necessary  during  this 
interim  period  to  determine  for  each 
month  a  Class  II  price  for  each  of  the  29 
orders.  This  document  sets  forth  the 


procedure  that  will  be  followed  by  the 
Department  in  determining  and 
announcing  such  prices. 

DATE:  The  procedures  set  forth  herein 
become  effective  October  3, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin }.  Dunn,  Marketing  Specialist, 
Dairy  Division,  United  States 
Department  of  Agriculture,  Washington, 
D.C.  20250,  202-447-7311. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.),  and  the 
applicable  provisions  of  the  respective 
orders,  as  amended,  regulating  the 
handling  of  milk  in  the  aforesaid 
marketing  areas,  it  is  hereby  found  and 
determined  with  respect  to  these  orders 
that: 

(1)  The  provisions  in  the  orders  for 
announcing  Class  II  prices  have  been 
declared  legally  invalid.  In  an  action 
against  the  Department  [American 
Dairy  of  Evansville  Inc^  et  al..  v.  Robert 
Bergland,  Secretary  of  Agriculture,  et 
al),  the  U.S.  Appeals  Court  for  the 
District  of  Columbia  Circiiit  recently 
ruled  that  the  Class  II  price 
announcement  procedure  in  the  29 
orders  is  invalid  due  to  inadequate 
findings  when  the  procedure  was 
established  in  the  orders. 

(2)  The  Court  has  ordered  the 
Department  to  establish  on  the  basis  of 
further  rulemaking  procedures  a  method 
for  announcing  Class  II  prices  and, 
pending  the  completion  of  these 
procedures,  to  implement  on  an  interim 
basis  the  same  notice  procedure  used 
for  announcing  Class  I  prices. 

(3) As  a  result  of  the  Court’s  ruling,  the 
Department  held  a  public  hearing  at 
Clayton,  Missouri,  on  August  12-14, 1980 
(45  FR  47432,  July  15, 1980,  and  45  FR 
49584,  July  25, 1980]  to  consider 
proposals  for  establishing  an 
appropriate  method  for  announcing 
Class  n  prices  under  the  29  orders.  A 
decision  on  the  proposals  considered  is 
pending. 

(4)  Pending  the  completion  of  the 
amendator  proceeding,  it  is  necessary, 
in  carrying  out  the  Court’s  order  to 
announce  Class  II  prices  in  advance  of 
the  month  in  which  they  apply,  to 
determine  for  each  month  during  the 
interim  period  a  Class  II  price  for  each 
of  the  29  orders.  Accordingly,  for  each 
month,  the  Director  of  the  Dairy 
Division,  Agricultural  Marketing 
Service,  will  determine  the  Class  II 
price,  which  will  be  his  estimate  of  the 
average  Minnesota-Wisconsin 
manufacturing  milk  price  (3.5  percent 
butterfat  content)  for  that  month,  plus  10 
cents.  This  Class  II  price  will  be 
determined  and  announced  by  the 


Director  on  the  same  day  of  the 
preceding  month  that  the  Class  I  price  is 
announced  and  will  be  announced  by 
the  market  administrators  of  the 
affected  orders  at  that  same  time.  This 
procedure  will  continue  as  closely  as 
possible  the  present  relationship 
between  the  Class  II  and  Class  III  prices 
of  each  order,  while  announcing  Class  11 
prices  in  a  manner  that  carries  out  the 
Court’s  order. 

(5)  Notice  of  proposed  rulemaking, 
public  procedure  thereon  and  30  days’ 
prior  notice  of  the  effective  date  hereof 
are  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  in  that  (a) 
the  present  method  of  announcing  Class 
II  prices  for  the  orders  has  been 
declared  invalid  by  a  Court  and  a  void 
is  thereby  created  in  the  orders:  (b)  the 
determination  of  Class  U  prices  is 
necessary  in  order  to  announce  such 
prices  in  the  manner  directed  by  the 
Court;  and  (c)  the  determination  does 
not  require  substantial  or  extensive 
preparation  by  any  person. 

Effective  date:  The  procedures  set  forth 
herein  become  effective  October  3, 1980. 

Signed  at  Washington,  D.C.,  on:  September 
26, 1980. 

H.  L.  ForesL 

Director,  Dairy  Division. 

Each  of  the  CFR  sections  listed  below 
is  affected  by  the  Court  ruling  and  will 
carry  a  note  as  follows: 

Note. — ^The  announcement  of  Class  II 
prices  are  affected  by  a  Court  ruling.  See 
document  pubUshed  on  October  3, 1980  at  45 
FR - . 

7  CFR  part  and  marketing  area 
1062.50(b) — SL  Louis-Ozarks. 

1007.50(b) — Georgia. 

1011.50(b) — Tennessee  Valley. 

1030.50(b] — Chicago  Regional. 

1032.50(b] — Southern  Illinois. 

1046.50(b) — Louisville-Lexington-Evansville. 
1049.50(b) — Indiana. 

1050.50(b) — Central  Illinois. 

1064.50(b)— Greater  Kansas  City. 

1065.50(b) — ^Nebraska-Western  Iowa. 
1068.50(b) — Upper  Midwest. 

1071.50(b) — Neosho  Valley. 

1073.50(b) — Wichita,  Kansas. 

1076.50(b) — Eastern  South  Dakota. 

1079.50(b) — Iowa. 

1094.50(b) — New  Orleans-Mississippi. 
1096.50(b) — Greater  Louisiana. 

1097.50(b) — Memphis,  Tennessee. 

1098.50(b) — Nashville,  Tennessee. 

1099.50(b) — Paducah,  Kentucky. 

1102.50(b) — Fort  Smith,  Arkansas. 

1104.50(b) — Red  River  Valley. 

1106.50(b) — Oklahoma  Metropolitan. 
1108.50(b) — Central  Arkansas. 

1120.50(b) — Lubbock-Plainview,  Texas. 
1126.50(b)— Texas. 

1131.50(b) — Central  Arizona. 

1132.50(b) — Texas  Panhandle. 

1138.50(b) — Rio  Grande  Valley. 
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7  CFR  part  and  marketing  area 

1062.53 —  St.  Louis-Ozarks. 

1007.53 —  Georgia. 

1011.53 —  Tennessee  Valley. 

1030.53 —  Chicago  Regional. 

1032.53 —  Southern  Illinois. 

1046.53 —  Louisville-Lexington-Evansville. 

1049.53 —  Indiana. 

1050.53 —  Central  Illinois. 

1064.53 —  Greater  Kansas  City. 

1065.53 —  Nebraska-Western  Iowa. 

1068.53 —  Upper  Midwest. 

1071.53 —  Neosho  Valley. 

1073.53 —  Wichita,  Kansas. 

1076.53 —  Eastern  South  Dakota. 

1079.53—  Iowa. 

1094.53 —  New  Orleans-Mississippi. 

1096.53 —  Greater  Louisiana. 

1097.53 —  Memphis,  Tennessee. 

1098.53 —  Nashville,  Tennessee. 

1099.53 —  Paducah,  Kentucky. 

1102.53 —  Fort  Smith,  Arkansas. 

1104.53 —  Red  River,  Valley. 

1106.53 —  Oklahoma  Metropolitan. 

1108.53 —  Central  Arkansas. 

1120.53 —  Lubbock-Plainview,  Texas. 

1126.53—  Texas. 

1131.53 —  Central  Arizona. 

1132.53 —  ^Texas  Panhandle. 

1138.53 —  Rio  Grande  Valley. 

|FR  Doc.  80-30605  Filed  10-2-80-.  8;45  am) 

BILLING  CODE  3410-02-M 

Food  Safety  and  Quality  Service 
7  CFR  Part  2853 

Grading,  Certification,  and  Standards; 
Delay  of  Implementation  of  Effective 
Date 

agency:  Food  Safety  and  Quality 
Service,  USDA. 
action:  Notice  of  delay  of 
implementation  of  effective  date. 

summary:  a  final  rule  was  published  in 
the  August  5, 1980,  Federal  Register 
(45  FR  51757-51763)  to  amend  certain 
official  United  States  standards  for 
grades  of  meat  and  the  related  meat 
grading  regulations.  One  change 
provided  that  beef  carcasses  must  be 
ribbed  a  minimum  of  10  minutes  prior  to 
presentation  for  grading.  Due  to  the 
necessity  of  modifying  their  automatic 
carcass  handling  systems,  some 
establishments  will  be  unable  to  comply 
with  the  October  6, 1980,  effective  date. 
Therefore,  the  effective  date  for  the  10 
minute  ribbing  time  only  is  extended  to 
January  12, 1981?  to  allow  sufficient  time 
for  these  modifications  to  be  made. 
EFFECTIVE  DATE:  January  12, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Huggins,  Acting  Director, 
Meat  Quality  Division,  Food  Safety  and 
Quality  Service,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
(202)  447-3499. 


SUPPLEMENTARY  INFORMATION:  On 

August  5, 1980,  the  Food  Safety  and 
Quality  Service  published  in  the  Federal 
Register  (45  FR  51757-51763)  a  final  rule 
to  amend  certain  official  United  States 
standards  for  grades  of  meat  and  the 
related  meat  grading  regulations.  One 
change  provided  that  beef  carcasses 
must  be  ribbed  a  minimum  of  10  minutes 
prior  to  being  presented  for  grading. 

Some  packers  have  notibed  the 
Department  that  due  to  the  extensive 
modifications  of  their  automatic  carcass 
handling  systems  necessary  to  comply 
with  this  regulation,  the  needed  changes 
cannot  be  accomplished  by  the  October 

6. 1980,  effective  date.  These  packers 
have  requested  that  the  effective  date  be 
extended  to  allow  completion  of  these 
modifications; 

The  Department  recognized  that  some 
modifications  would  be  necessary. 
However,  it  was  anticipated  that  these 
changes  could  be  accomplished  by  * 
October  6, 1980.  Because  of  the  inability 
of  some  packers  to  meet  this  deadline 
and  because  an  extension  to  allow 
completion  of  modifications  does  not 
have  an  adverse  impact,  an  extension  of 
the  effective  date  to  January  12, 1981,  is 
made  for  the  10  minute  ribbing  time 
requirement  provided  for  in  §  2853.13(b) 
(7  CFR  2853.13(b)).  This  will  allow  all 
users  of  the  service  to  be  treated 
uniformly  and  will  not  delay  the  benefits 
of  the  other  amended  changes,  which 
are  effective  on  October  6, 1980. 

Done  at  Washington,  D.C.,  on:  September 

30. 1980. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

[FR  Doc.  80-30894  Filed  10-2-80;  8:45  am] 

BILLING  CODE  341IM>M-M 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  215 

Controls  Upon  Departure  of  Persons 
From  and  Entry  Into  the  United  States: 
Revised  Title:  Control  of  Aliens 
Departing  From  the  United  States 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Final  rule. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (INS)  is  deleting 
the  present  regulations  contained  in  8 
CFR  Part  215  which  cover  controls  upon 
departure  of  persons  from  and  entry  into 
the  United  States.  Part  215  is  being 
revised  pursuant  to  an  agreement 


between  the  State  Department  and  the 
Justice  Department.  TTiat  agreement 
provides  that  the  regulations  presently 
at  22  CFR  Part  46,  which  set  forth 
controls  of  aliens  departing  from  the 
United  States  should  be  revised,  and 
that  the  regulations  of  the  INS  found  at  8 
CFR  Part  215  should  contain  the  same 
provisions  because  the  provisions  of  22 
CFR  Part  46  ‘  affect  the  duties  of 
immigration  officers. 

EFFECTIVE  DATE:  October  3, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  General  Information:  Stanley  J. 
Kieszkiel,  Acting  Instructions  Ofncer, 
Immigration  and  Naturalization 
Service,  425  Eye  Street,  NW., 
Washington,  D.C.  20536.  Telephone: 
(202)  633-3048 

For  speciHc  information:  Joanna  London, 
General  Attorney,  Immigration  and 
Naturalization  Service,  425  Eye  Street, 
NW.,  Washington,  D.C.  20536. 
Telephone:  (202)  633-3201 
SUPPLEMENTARY  INFORMATION:  On  June 

16, 1980,  the  Department  of  State  and  the 
Immigration  and  Naturalization  Service 
agreed  that  22  CFR  Part  46  should  be 
amended  and  that  the  regulations  of 
both  should  contain  the  provisions  of  22 
CFR  Part  46,  as  amended,  because  these 
provisions  affect  the  duties  of 
Immigration  Officers.  Pursuant  to  that 
agreement,  this  rule  deletes  the  present 
provisions  of  8  CFR  Part  215  and 
replaces  them  with  the  provisions  of  22 
CFR  Part  46,  as  amended  on  September 
29, 1980  (45  FR  64174), 

The  present  8  CFR  Part  215  is  entitled 
“Controls  Upon  Departure  of  Persons 
From  and  Entry  Into  the  United  States” 
and  contains  only  §  215.1,  which 
provides  that  wartime  or  national 
emergency  travel  controls  for  United 
States  citizens  are  contained  in  22  CFR 
Part  53,  and  controls  upon  aliens 
departing  from  the  United  States  are 
contained  in  22  CFR  Part  46.  The  new  8 
CFR  Part  215  is  entitled  “Control  of 
Aliens  Departing  From  the  United 
States"  and  adopts  the  language  and 
format  of  the  amended  22  CFR  Part  46, 
which  provides  controls  for  alien 
departures  from  the  United  States. 

The  new  8  CFR  215.1  defines  terms  for 
the  purposes  of  Part  215.  This  section 
adopts  the  language  and  format  of  22 
CFR  46.1. 

The  new  8  CFR  215.2  provides  the 
authority  of  departure  control  officers. 
This  section  adopts  the  language  and 
format  of  22  CFR  46.2  as  amended. 

The  new  8  CFR  215.3  lists  aliens 
whose  departures  from  the  United 
States  would  be  prejudicial  to  the 

'  For  revised  22  CFR  Part  46.  see  45  FR  64174, 
Sept.  29. 1980. 
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interests  of  the  United  States.  This 
section  adopts  the  language  and  format 
of  22  CFR  46.3  as  amended. 

The  new  8  CFR  215.4  provides  the 
procedure  applicable  when  an  alien  is 
prevented  from  departuring  from  the 
United  States.  This  section  adopts  the 
language  and  format  of  22  CFR  46.4. 

The  new  8  CFR  215.5  provides  for  the 
procedure  during  a  hearing  before  a 
special  inquiry  officer.  This  section 
adopts  the  language  and  format  of  22 
CFR  46.5. 

The  new  8  CFR  215.6  provides 
controls  for  alien  departure  from  the 
Canal  Zone,  the  Trust  Territory  of  the 
Pacific  Islands,  or  outlying  possessions 
of  the  United  States,  lliis  section  adopts 
the  language  and  format  of  22  CFR  46.6. 

The  new  8  CFR  215.7  requires  that 
instructions  from  the  Administrator  of 
Security  and  Consular  Affairs  are 
necessary  in  certain  alien  departure 
cases.  This  section  adopts  the  language 
and  format  of  22  CFR  46.7. 

Compliance  with  5  U.S.C.  553  as  to 
proposed  rulemaking  and  delayed 
effective  date  is  unnecessary  as  the 
regulations  contained  herein  involve 
foreign  affairs  functions  of  the  United 
States. 

Accordingly,  the  revised  8  CFR  Part 
215  reads  as  follows: 

PART  215— CONTROLS  OF  ALIENS 
DEPARTING  FROM  THE  UNITED 
STATES 

Sec. 

215.1  Definitions. 

215.2  Authority  of  departure-control  officer 
to  prevent  alien's  departure  from  the 
United  States. 

215.3  Alien  whose  depature  is  deemed 
prejudicial  to  the  interests  of  the  United 
States. 

215.4  Procedures  in  case  of  alien  prevented 
from  departing  from  the  United  States. 

215.5  Hearing  procedure  before  special 
inquiry  officer. 

215.6  Depature  from  the  Canal  Zone,  the 
Trust  Territory  of  the  Pacific  Islands,  or 
outlying  possessions  of  the  United 
States. 

215.7  Instructions  from  the  Administrator 
required  in  certain  cases. 

Authority:  Sec.  104.  66  Stat.  174.  Proc.  3004. 
18  FR  489;  8  U.S.C.  1104,  3  CFR.  1953  Supp. 
Interpret  or  apply  sec.  215,  66  Stat.  190:  (8 
U.S.C.  1185). 

§215.1  Definitions. 

For  the  purpose  of  this  part: 

(a)  The  term  “alien"  means  any 
person  who  is  not  a  citizen  or  national 
of  the  United  States. 

(b)  The  term  “Commissioner”  means 
the  Commissioner  of  Immigration  and 
Naturalization. 

(c)  The  term  “regional  commissioner” 
means  an  officer  of  the  Immigration  and 


Naturalization  Service  duly  appointed  or 
designated  as  a  regional  commissioner, 
or  an  officer  who  has  been  designated  to 
act  as  a  regional  commissioner. 

(d)  The  term  “district  director”  means 
an  officer  of  the  Immigration  and 
Naturalization  Service  duly  appointed  or 
designated  as  a  district  director,  or  an 
ofHcer  who  has  been  designated  to  act 
as  a  district  director. 

(e)  The  term  “United  States”  means 
the  several  States,  the  District  of 
Columbia,  the  Canal  Zone,  Puerto  Rico, 
the  Virgin  Islands,  Guam,  American 
Samoa,  Swains  Island,  the  Trust 
Territory  of  the  PaciHc  Islands,  and  all 
other  territory  and  waters,  continental 
and  insular,  subject  to  the  jurisdiction  of 
the  United  States. 

(f)  The  term  “continental  United 
States”  means  the  District  of  Columbia 
and  the  several  States,  except  Alaska 
and  Hawaii. 

(g)  The  term  "geographical  part  of  the 
United  States”  means  (1)  the  continental 
United  States,  (2}  Alaska,  (3)  Hawaii,  (4) 
Puerto  Rico,  (5)  the  Virgin  Islands,  (6) 
Guam,  (7)  the  Canal  Zone,  (8)  American 
Samoa,  (9]  Swains  Island,  or  (10]  the 
Trust  Teritory  of  the  Pacific  Islands. 

(h)  The  term  “depart  from  the  United 
States”  means  depart  by  land,  water,  or 
air  (1)  from  the  United  States  for  any 
foreign  place,  or  (2)  from  one 
geographical  part  of  the  United  States 
for  a  separate  geographical  part  of  the 
United  States:  Provided.  That  a  trip  or 
journey  upon  a  public  ferry,  passenger 
vessel  sailing  coastwise  on  a  fixed 
schedule,  excursion  vessel,  or  aircraft, 
having  both  termini  in  the  continental 
United  States  or  in  any  one  of  the  other 
geographical  parts  of  the  United  States 
and  not  touching  any  territory  or  waters 
under  the  jurisdiction  or  control  of  a 
foreign  power,  shall  not  be  deemed  a 
departure  from  the  United  States. 

(i)  The  term  “departure-control 
officer"  means  any  immigration  officer 
as  defined  in  the  regulations  of  the 
Immigration  and  Naturalization  Service 
who  is  designated  to  supervise  the 
departure  of  aliens,  or  any  officer  or 
employee  of  the  United  States 
designated  by  the  Governor  of  the  Canal 
Zone,  the  High  Commissioner  of  the 
Trust  Territory  of  the  Pacific  Islands,  or 
the  governor  of  an  outlying  possession 
of  the  United  States,  to  supervise  the 
departure  of  aliens. 

(jl  The  term  “port  of  departure”  means 
a  port  in  the  continental  United  States, 
Alaska,  Guam,  Hawaii,  Puerto  Rico  or 
the'Virgin  Islands,  designated  as  a  port 
of  entry  by  the  Attorney  General  or  by 
the  Commissioner,  or  in  exceptional 
circumstances  such  other  place  as  the 
departure-control  officer  may,  in  his 
discretion,  designate  in  an  individual 


case,  or  a  port  in  American  Samoa, 
Swains  Island,  the  Canal  Zone,  or  the 
Trust  Territory  of  the  Pacific  Islands, 
designated  as  a  port  of  entry  by  the 
chief  executive  officer  thereof. 

(k)  The  term  “special  inquiry  officer” 
shall  have  the  meaning  ascribed  thereto 
in  section  101(b)(4)  of  the  Immigration 
and  Nationality  Act. 

§  2 1 5.2  Authority  of  departure^ontrol 
officer  to  prevent  alien’s  departure  from 
the  United  States. 

(a)  No  alien  shall  depart,  or  attempt  to 
depart,  from  the  United  States  if  his 
departure  would  be  prejudicial  to  the 
interests  of  the  United  States  under  the 
provisions  of  S  215.3.  Any  departure- 
control  officer  who  knows  or  has  reason 
to  believe  that  the  case  of  an  alien  in  the 
United  States  comes  within  the 
provisions  of  §  215.3  shall  temporarily 
prevent  the  departure  of  such  alien  from 
the  United  States  and  shall  serve  him 
with  a  written  temporary  order  directing 
him  hot  to  depart,  or  attempt  to  depart, 
from  the  United  States  until  notified  of 
the  revocation  of  the  order. 

(b)  The  written  order  temporarily 
preventing  an  alien,  other  than  an 
enemy  alien,  from  departing  from  the 
United  States  shall  become  final  15  days 
after  the  date  of  service  thereof  upon  the 
alien,  unless  prior  thereto  the  alien 
requests  a  hearing  as  hereinafter 
provided.  At  such  time  as  the  alien  is 
served  with  an  order  temporarily 
preventing  his  departure  fiom  the  United 
States,  he  shall  be  notified  in  writing 
concerning  the  provisions  of  this 
paragraph,  and  shall  be  advised  of  his 
right  to  request  a  hearing  if  entitled 
thereto  under  §  215.4.  In  the  case  of  an 
enemy  alien,  the  written  order 
preventing  departure  shall  become  final 
on  the  date  of  its  service  upon  the  alien. 

(c)  Any  alien  who  seeks  to  depart 
from  the  United  States  may  be  required, 
in  the  discretion  of  the  departure-control 
officer,  to  be  examined  under  oath  and 
to  submit  for  official  inspection  all 
documents,  articles,  and  other  property 
in  his  possession  which  are  being 
removed  from  the  United  States  upon,  or 
in  connection  with,  the  alien’s  departure. 
The  departure-control  officer  may 
permit  certain  other  persons,  including 
officials  of  the  Department  of  State  and 
interpreters,  to  participate  in  such 
examination  or  inspection  and  may 
exclude  from  presence  at  such 
examination  or  inspection  any  person 
whose  presence  would  not  further  the 
objectives  of  such  examination  or 
inspection.  The  departure-control  officer 
shall  temporarily  prevent  the  departure 
of  any  alien  who  refuses  to  submit  to 
such  examination  or  inspection,  and 
may.  if  necessary  to  the  enforcement  of 
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this  requirement,  take  possession  of  the 
alien’s  passport  or  other  travel 
document. 

§215.3  Aliens  whose  departure  is  deemed 
prejudicial  to  the  interests  of  the  United 
States. 

The  departure  from  the  United  States 
of  any  alien  within  one  or  more  of  the 
following  categories  shall  be  deemed 
prejudicial  to  the  interests  of  the  United 
States. 

(a)  Any  alien  who  is  in  possession  of, 
and  who  is  believed  likely  to  disclose  to 
unauthorized  persons,  information 
concerning  the  plans,  preparation, 
equipment,  or  establishments  for  the 
national  defense  and  security  of  the 
United  States. 

(b)  Any  alien  who  seeks  to  depart 
from  the  United  States  to  engage  in,  or 
who  is  likely  to  engage  in,  activities  of 
any  kind  designed  to  obstruct,  impede, 
retard,  delay  or  counteract  the 
effectiveness  of  the  national  defense  of 
the  United  States  or  the  measures 
adopted  by  the  United  States  or  the 
United  Nations  for  the  defense  of  any 
other  country. 

(c)  Any  alien  who  seeks  to  depart 
from  the  United  States  to  engage  in,  or 
who  is  likely  to  engage  in,  activities 
which  would  obstruct,  impede,  retard, 
delay,  or  counteract  the  effectiveness  of 
any  plans  made  or  action  taken  by  any 
country  cooperating  with  the  United 
States  in  measures  adopted  to  promote 
the  peace,  defense,  or  safety  of  the 
United  States  or  such  other  country. 

(d)  Any  alien  who  seeks  to  depart 
from  the  United  States  for  the  purpose  of 
organizing,  directing,  or  participating  in 
any  rebellion,  insurrection,  or  violent 
uprising  in  or  against  the  United  States 
or  a  country  allied  with  the  United 
States,  or  of  waging  war  against  the 
United  States  or  its  allies,  or  of 
destroying,  or  depriving  the  United 
States  of  sources  of  supplies  or 
materials  vital  to  the  national  defense  of 
the  United  States,  or  to  the  effectiveness 
of  the  measures  adopted  by  the  United 
States  for  its  defense,  or  for  the  defense 
of  any  other  country  allied  with  the 
United  States. 

(e)  Any  alien  who  is  subject  to 
registration  for  training  and  service  in 
the  Armed  Forces  of  the  United  States 
and  who  fails  to  present  a  Registration 
Certificate  (SSS  Form  No.  2]  showing 
that  he  has  complied  with  his  obligation 
to  register  under  the  Universal  Military 
Training  and  Service  Act,  as  amended, 

(f)  Any  alien  who  is  a  fugitive  from 
justice  on  account  of  an  offense 
punishable  in  the  United  States. 

(g)  Any  alien  who  is  needed  in  the 
United  States  as  a  witness  in.  or  as  a 
party  to,  any  criminal  case  under 


investigation  or  pending  in  a  court  in  the 
United  States:  Provided,  That  any  alien 
who  is  a  witness  in,  or  a  party  to,  any 
criminal  case  pending  in  any  criminal 
court  proceeding  may  be  permitted  to 
depart  from  the  United  States  with  the 
consent  of  the  appropriate  prosecuting 
authority,  unless  such  alien  is  otherwise 
prohibited  from  departing  under  the 
provisions  of  this  part. 

(h)  Any  alien  who  is  needed  in  the 
United  States  in  connection  with  any 
investigation  or  proceeding  being,  or 
soon  to  be,  conducted  by  any  official 
executive,  legislative,  or  judicial  agency 
in  the  United  States  or  by  any 
governmental  committee,  board,  bureau, 
commission,  or  body  in  the  United 
States,  whether  national,  state,  or  local. 

(i)  Any  alien  whose  technical  or 
scientific  training  and  knowledge  might 
be  utilized  by  an  enemy  or  a  potential 
enemy  of  the  United  States  to 
undermine  and  defeat  the  military  and 
defensive  operations  of  the  United 
States  or  of  any  nation  cooperating  with 
the  United  States  in  the  interests  of 
collective  security. 

(j)  Any  alien,  where  doubt  exists 
whether  such  alien  is  departing  or 
seeking  to  depart  from  the  United  States 
voluntarily  except  an  alien  who  is 
departing  or  seeking  to  depart  subject  to 
an  order  issued  in  extradition, 
exclusion,  or  deportation  proceedings. 

(k)  Any  alien  whose  case  does  not  fall 
within  any  of  the  categories  described  in 
paragraphs  (a)  to  (j),  inclusive,  of  this 
section,  but  which  involves 
circumstances  of  a  similar  character 
rendering  the  alien’s  departure 
prejudicial  to  the  interests  of  the  United 
States. 

§  215.4  Procedure  in  case  of  alien 
prevented  from  departing  from  the  United 
States. 

(a)  Any  alien,  other  than  an  enemy 
alien,  whose  departure  has  been 
temporarily  prevented  under  the 
provisions  of  §  215.2,  may,  within  15 
days  of  the  service  upon  him  of  the 
written  order  temporarily  preventing  his 
departure,  request  a  hearing  before  a 
special  inquiry  officer.  The  alien’s 
request  for  a  hearing  shall  be  made  in 
writing  and  shall  be  addressed  to  the 
district  director  having  administrative 
jurisdiction  over  the  alien’s  place  of 
residence.  If  the  alien’s  request  for  a 
hearing  is  timely  made,  the  district 
director  shall  schedule  a  hearing  before 
a  special  inquiry  officer,  and  notice  of 
such  hearing  shall  be  given  to  the  alien. 
The  notice  of  hearing  shall,  as 
specifically  as  security  considerations 
permit,  inform  the  alien  of  the  nature  of 
the  case  against  him,  shall  fix  the  time 
and  place  of  the  hearing,  and  shall 


inform  the  alien  of  his  right  to  be 
represented,  at  no  expense  to  the 
Government,  by  counsel  of  his  own 
choosing. 

(b)  Every  alien  for  whom  a  hearing 
has  been  scheduled  under  paragraph  (a) 
of  this  section  shall  be  entitled  (1)  to 
appear  in  person  before  the  special 
inquiry  officer.  (2)  to  be  represented  by 
counsel  of  his  own  choice,  (3)  to  have 
the  opportunity  to  be  heard  and  to 
present  evidence,  (4)  to  cross-examine 
the  witnesses  who  appear  at  the 
hearing,  except  that  if,  in  the  course  of 
the  examination,  it  appears  that  further 
examination  may  divulge  information  of 
a  confidential  or  security  nature,  the 
special  inquiry  officer  may,  in  his 
discretion,  preclude  further  examination 
of  the  witness  with  respect  to  such 
matters,  (5)  to  examine  any  evidence  in 
possession  of  the  Government  which  is 
to  be  considered  in  the  disposition  of  the 
case,  provided  that  such  evidence  is  not 
of  a  confidential  or  security  nature  the 
disclosure  of  which  would  be  prejudicial 
to  the  interests  of  the  United  States,  (6)  - 
to  have  the  time  and  opportunity  to 
produce  evidence  and  witnesses  on  his 
own  behalf,  and  (7)  to  reasonable 
continuances,  upon  request,  for  good 
cause  shown. 

(c)  Any  special  inquiry  officer  who  is 
assigned  to  conduct  the  hearing 
provided  for  in  this  section  shall  have 
the  authority  to:  (1)  Administer  oaths 
and  affirmations,  (2)  present  and  receive 
evidence,  (3)  interrogate,  examine,  and 
cross  examine  under  oath  or  affirmation 
both  the  alien  and  witnesses,  (4]  rule 
upon  all  objections  to  the  introduction  of 
evidence  or  motions  made  during  the 
course  of  the  hearing,  (5)  take  or  cause 
depositions  to  be  taken,  (6)  issue 
subpoenas,  and  (7)  take  any  further 
action  consistent  with  applicable 
provisions  of  law.  Executive  orders, 
proclamations,  and  regulations. 

§  215.5  Hearing  procedure  before  Special 
inquiry  officer. 

(a)  The  hearing  before  the  special 
inquiry  officer  shall  be  conducted  in 
accordance  with  the  following 
procedure: 

(1)  The  special  inquiry  officer  shall 
advise  the  alien  of  the  rights  and 
privileges  accorded  him  under  the 
provisions  of  §  215.4. 

(2)  The  special  inquiry  officer  shall 
enter  of  record  (i)  a  copy  of  the  order 
served  upon  the  alien  temporarily 
preventing  his  departure  from  the  United 
States,  and  (ii)  a  copy  of  the  notice  of 
hearing  furnished  the  alien. 

(3)  The  alien  shall  be  interrogated  by 
the  special  inquiry  officer  as  to  the 
matters  considered  pertinent  to  the 
proceeding,  with  opportunity  reserved  to 
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the  alien  to  testify  thereafter  in  his  own 
behalf,  if  he  so  chooses. 

(4)  The  special  inquiry  officer  shall 
present  on  behalf  of  the  Government 
such  evidence,  including  the  testimony 
of  witnesses  and  the  certiHcates  or 
written  statements  of  Government 
officials  or  other  persons,  as  may  be 
necessary  and  available.  In  the  event 
such  certificates  or  statements  are 
received  in  evidence,  the  alien  may 
request  and,  in  the  discretion  of  the 
special  inquiry  officer,  be  given  an 
opportunity  to  interrogate  such  officials 
or  persons,  by  deposition  or  otherwise, 
at  a  time  and  place  and  in  a  manner 
fixed  by  the  special  inquiry  officer: 
Provided,  That  when  in  the  judgment  of 
the  special  inquiry  officer  any  evidence 
relative  to  the  disposition  of  the  case  is 
of  a  confidential  or  security  nature  the 
disclosure  of  which  would  be  prejudicial 
to  the  interests  of  the  United  States, 
such  evidence  shall  not  be  presented  at 
the  hearing  but  shall  be  taken  into 
consideration  in  arriving  at  a  decision  in 
the  case. 

(5}  The  alien  may  present  such 
additional  evidence,  including  the 
testimony  of  witnesses,  as  is  pertinent 
and  available. 

(b)  A  complete  verbatim  transcript  of 
the  hearing,  except  statements  made  off 
the  record  shall  be  recorded.  The  alien 
shall  be  entitled,  upon  request,  to  the 
loan  of  a  copy  of  the  transcript,  without 
cost,  subject  to  reasonable  conditions 
governing  its  use. 

(c)  Following  the  completion  of  the 
hearing,  the  special  inquiry  officer  shall 
make  and  render  a  recommended 
decision  in  the  case,  which  shall  be 
governed  by  and  based  upon  the 
evidence  presented  at  the  hearing  and 
any  evidence  of  a  confidential  or 
security  nature  which  the  Government 
may  have  in  its  possession.  The  decision 
of  the  special  inquiry  officer  shall 
recommend  (1)  that  the  temporary  order 
preventing  the  departure  of  the  alien 
from  the  United  States  be  made  final,  or 
(2)  that  the  temporary  order  preventing 
the  departure  of  the  alien  from  the 
United  States  be  revoked.  This 
recommended  decision  of  the  special 
inquiry  officer  shall  be  made  in  writing 
and  shall  set  forth  the  officer's  reasons 
for  such  decision.  The  alien  concerned 
shall  at  his  request  be  furnished  a  copy 
of  the  recommended  decision  of  the 
special  inquiry  officer,  and  shall  be 
allowed  a  reasonable  time,  not  to 
exceed  10  days,  in  which  to  submit 
representations  with  respect  thereto  in 
writing. 

(d)  As  soon  as  practicable  after  the 
completion  of  the  hearing  and  the 
rendering  of  a  decision  by  the  special 
inquiry  officer,  the  district  director  shall 


forward  the  entire  record  of  the  case, 
including  the  recommended  decision  of 
the  special  inquiry  officer  and  any 
written  representations  submitted  by  the 
alien,  to  the  regional  commissioner 
having  jurisdiction  over  his  district. 

After  reviewing  the  record,  the  regional 
commissioner  shall  render  a  decision  in 
the  case,  which  shall  be  based  upon  the 
evidence  in  the  record  and  on  any 
evidence  or  information  of  a 
confidential  or  security  nature  which  he 
deems  pertinent.  Whenever  any 
decision  is  based  in  whole  or  in  part  on 
confidential  or  security  information  not 
included  in  the  record,  the  decision  shall 
state  that  such  information  was 
considered.  A  copy  of  the  regional 
commissioner’s  decision  shall  be 
furnished  the  alien,  or  his  attorney  or 
representative.  No  administrative 
appeal  shall  lie  from  the  regional 
commissioner's  decision. 

(e)  Notwithstanding  any  other 
provision  of  this  part,  the  Administrator 
of  the  Bureau  of  Security  and  Consular 
Affairs  referred  to  in  section  104(b)  of 
the  Immigration  and  Nationality  Act,  or 
such  other  officers  of  the  Department  of 
State  as  he  may  designate,  after 
consultation  with  the  Commissioner,  or 
such  other  officers  of  the  Immigration 
and  Naturalization  Service  as  he  may 
designate,  may  at  any  time  permit  the 
departure  of  an  individual  alien  or  of  a 
group  of  aliens  from  the  United  States  if 
he  determines  that  such  action  would  be 
in  the  national  interest.  If  the 
Administrator  specifically  requests  the 
Commissioner  to  prevent  the  departure 
of  a  particular  alien  or  of  a  group  of 
aliens,  the  Commissioner  shall  not 
permit  the  departure  of  such  alien  or 
aliens  until  he  has  consulted  with  the 
Administrator. 

(f)  In  any  case  arising  under  §§  215.1 
to  215.7,  the  Administrator  shall,  at  his 
request,  be  kept  advised,  in  as  much 
detail  as  he  may  indicate  is  necessary, 
of  the  facts  and  of  any  action  taken  or 
proposed. 

§  215.6  Departure  from  the  Canal  Zone, 
the  Trust  Territory  of  the  Pacific  Islands,  or 
outlying  possessions  of  the  United  States. 

(a)  In  addition  to  the  restrictions  and 
prohibitions  imposed  by  the  provisions 
of  this  part  upon  the  departure  of  aliens 
from  the  United  States,  any  alien  who 
seeks  to  depart  from  the  Canal  Zone,  the 
Trust  Territory  of  the  Pacific  Islands,  or 
an  outlying  possession  of  the  United 
States  shall  comply  with  such  other 
restrictions  and  prohibitions  as  may  be 
imposed  by  regulations  prescribed,  with 
the  concurrence  of  the  Administrator  of 
the  Bureau  of  Security  and  Consular 
Affairs  and  the  Commissioner,  by  the 
Governor  of  the  Canal  Zone,  the  High 


Commissioner  of  the  Trust  Territory  of 
the  Pacific  Islands,  or  by  the  governor  of 
an  outlying  possession  of  the  United 
States,  respectively.  No  alien  shall  be 
prevented  from  departing  from  such 
zone,  territory,  or  possession  without 
first  being  accorded  a  hearing  as 
provided  in  §§  215.4  and  215.5. 

(b)  The  Governor  of  the  Canal  Zone, 
the  High  Commissioner  of  the  Trust 
Territory  of  the  Pacific  Islands,  or  the 
governor  of  any  outlying  possession  of 
the  United  States  shall  have  the 
authority  to  designate  any  employee  or 
class  of  employees  of  the  United  States 
as  hearing  officers  for  the  purpose  of 
conducting  the  hearing  referred  to  in 
paragraph  (a)  of  this  section.  The 
hearing  officer  so  designated  shall 
exercise  the  same  powers,  duties,  and 
functions  as  are  conferred  upon  special 
inquiry  officers  under  the  provisions  of 
this  part.  The  chief  executive  officer  of 
such  zone,  territory,  or  possession  shall, 
in  lieu  of  the  regional  commissioner, 
review  the  recommended  decision  of  the 
hearing  officer,  and  shall  render  a 
decision  in  any  case  referred  to  him, 
basing  it  on  evidence  in  the  record  and 
on  any  evidence  or  information  of  a 
confidential  or  a  security  nature  which 
he  deems  pertinent. 

§  ^  1 5.7  Instructions  from  the 
Administrator  required  in  certain  cases. 

In  the  absence  of  appropriate 
instructions  from  the  Administrator  of 
the  Bureau  of  Security  and  Consular 
Affairs,  departure-control  officers  shall 
not  exercise  the  authority  conferred  by 
§  215.2  in  the  case  of  any  alien  who 
seeks  to  depart  from  the  United  States 
in  the  status  of  a  nonimmigrant  under 
section  101(a)(15)  (A)  or  (G)  of  the 
Immigration  and  Nationality  Act,  or  in 
the  status  of  a  nonimmigrant  under 
section  11(3),  11(4),  or  11(5)  of  the 
Agreement  between  the  United  Nations 
and  the  United  States  of  America 
regarding  the  Headquarters  of  the 
United  Nations  (61  Stat.  756):  Provided, 
That  in  cases  of  extreme  urgency,  where 
the  national  security  so  requires,  a 
departure-control  officer  may 
preliminarily  exercise  the  authority 
conferred  by  §  215.2  pending  the 
outcome  of  consultation  with  the 
Administrator,  which  shall  be 
undertaken  immediately.  In  all  cases 
arising  under  this  section,  the  decision 
of  the  Administrator  shall  be  controlling; 
Provided,  That  any  decision  to  prevent 
the  departure  of  an  alien  shall  be  based 
upon  a  hearing  and  record  as  prescribed 
in  this  part. 

(Sec.  104,  66  Stat.  174,  Proc.  3004, 18  FR  489:  (8 
U.S.C.  1104),  3  CFR,  1953  Supp.  Interpret  or 
apply  sec.  215,  66  Stat.  190;  (8  U.S.C.  1185)) 
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Dated:  September  26, 1980. 

David  Crosland, 

Acting  Commissioner  of  Immigration  and 
Naturalization. 

|FR  Doc.  80-30917  Filed  10-2-80;  8;45  am] 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  82 

Exotic  Newcastle  Disease;  and 
Psittacosis  or  Ornithosis  in  Poultry; 
Areas  Quarantined 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  The  purpose  of  these 
amendments  is  to  quarantine  a  portion 
of  Miami  County  in  Florida,  a  portion  of 
Fort  Bend  County  in  Texas,  a  portion  of 
Clay  County  in  Missouri,  a  portion  of 
Saginaw  County  in  Michigan,  a  portion 
of  Hawaii  County  in  Hawaii,  and  a 
portion  of  Greene  County  in  Arkansas 
because  of  the  existence  of  exotic 
Newcastle  disease.  Exotic  Newcastle 
disease  was  confirmed  in  such  portion 
of  Miami  County,  Florida,  on  September 
24, 1980;  Fort  Bend  County,  Texas,  on 
September  23, 1980:  Clay  County, 
Missouri,  on  September  23, 1980; 
Saginaw  County,  Michigan,  on 
September  26, 1980;  Hawaii  County, 
Hawaii,  on  September  23, 1980;  and 
Greene  County,  Arkansas,  on  September 
16, 1980.  Therefore,  in  order  to  prevent 
the  dissemination  of  exotic  Newcastle 
disease  it  is  necessary  to  quarantine  the 
affected  areas. 

EFFECTIVE  DATE:  September  30, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  G.  Mason,  Chief,  National  Emergency 
Field  Operations,  Emergency  Programs, 
Veterinary  Services,  USDA,  6505 
Belcrest  Road,  Federal  Building,  Room 
751,  Hyattsville,  MD  20782,  301-436- 
8073. 

SUPPLEMENTARY  INFORMATION:  These 
amendments  quarantine  a  portion  of 
Miami  County  in  Florida,  a  portion  of 
Fort  Bend  County  in  Texas,  a  portion  of 
Clay  County  in  Missouri,  a  portion  of 
Saginaw  County  in  Michigan,  a  portion 
of  Hawaii  County  in  Hawaii,  and  a 
portion  of  Greene  County  in  Arkansas 
because  of  the  existence  of  exotic 
Newcastle  disease.  Therefore,  the 
restrictions  pertaining  to  the  interstate 
movement  of  poultry,  mynah,  and 
psittacine  birds,  and  birds  of  all  other 
species  under  any  form  of  confinement 
and  their  carcasses,  and  parts  thereof, 


and  certain  other  articles,  from 
quarantined  areas,  as  contained  in  9 
CFR  Part  82,  as  amended,  will  apply  to 
the  quarantined  areas. 

Accordingly,  Part  82,  Title  9  Code  of 
Federal  Regulations,  is  hereby  amended 
in  the  following  respects; 

1.  In  §  82.3(a)(1)  relating  to  the  State 
of  Florida,  a  new  paragraph  (iv)  relating 
to  Miami  County  is  added  to  read: 

§  82.3  Areas  quarantined. 

(a)*  *  * 

(1)  Florida.  *  *  * 

(iv)  The  premises  of  Animal  Kingdom 
(Nisard  Puig),  11105  N.W.,  119th  St. 

North  Miami,  Miami  County. 

h  *  *  *  * 

2.  In  §  82.3(a)(3)  relating  to  the  State 
of  Texas,  a  new  paragraph  (iii)  relating 
to  Fort  Bend  County  is  added  to  read: 

(a)  *  *  * 

(3)  Texas.  *  *  * 

(iii)  The  premises  of  George  A. 
Gamblin,  2911  Burning  Tree  Lane, 
Missouri  City,  Fort  Bend  County. 

■k  *  *  *  * 

3.  In  §  82.3(a)(4),  relating  to  the  State 
of  Missouri,  a  new  paragraph  (ii) 
relating  to  Clay  County  is  added  to  read: 

(a)  *  *  * 

(4)  Missouri.  *  *  * 

(11)  The  premises  of  Fin  and  Foliage, 
626  and  628  Fin  and  Foliage,  Linden 
Heights,  Gladstone,  Clay  County. 

•k  k  k  k  It 

4.  In  §  82.3(a)(12),  relating  to  the  State 
of  Michigan,  a  new  paragraph  (ii) 
relating  to  Saginaw  County  is  added  to 
read: 

(a)  *  *  * 

(12)  Michigan.  *  *  * 

(ii)  The  premises  of  The  Fish  Gallery 
and  Hobby  Shop,  247  Meyers  Street, 
Freeland,  Tittabawassee  Township, 
Saginaw  County. 

***** 

5.  In  §  82.3,  the  introductory  portion  of 
paragraph  (a)  is  amended  by  adding 
thereto  the  name  of  the  State  of  Hawaii 
and  a  new  paragraph  (a)(13)  relating  to 
the  State  of  Hawaii  is  added  to  read: 

(a)  *  *  * 

(13)  Hawaii.  The  premises  of  Avian 
Distributors,  Inc.  (John  L.  Sobel),  Lot  11 
of  Block  70,  Paradise  Park  Subdivision, 
Makuu  Road,  Heaau,  Hawaii  County. 
***** 

6.  In  §  82.3,  the  introductory  portion  of 
paragraph  (a)  is  amended  by  adding 
thereto  the  name  of  the  State  of 
Arkansas  and  a  new  paragraph  (a)(14) 
relating  to  the  State  of  Arkansas  is 
added  to  read: 

(a)  *  *  * 

(14)  Arkansas.  The  premises  of  Folkes 
Exotic  Birds,  Grove  Heights,  Lot  8, 


Thompson  Subdivision  12-17-51, 
Paragould,  Greene  County. 

(Secs.  4-7,  23  Stat.-32,  as  amended;  secs.  1 
and  2,  32  Stat.  791-792,  as  amended;  secs.  1-4, 
33  Stat.  1264, 1265,  as  amended;  secs.  3  and 
11,  76  Stat.  130, 132  (21  U.S.C.  111-113, 115, 

117, 120, 123-126, 134b,  134f):  37  FR  28464, 
28477:  38  FR  19141) 

These  amendments  impose  certain 
restrictions  necessary  to  prevent  the 
interstate  spread  of  exotic  Newcastle 
disease,  a  communicable  disease  of 
poultry,  and  must  be  made  effective 
immediately  to  accomplish  their  purpose 
in  the  public  interest.  It  does  not  appear 
that  public  participation  in  this 
rulemaking  proceeding  would  make 
additional  relevant  inforaation 
available  to  the  Department. 

'  Therefore,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
with  respect  to  this  final  rule  are 
impracticable  and  contrary  to  the  public 
interest  and  good  cause  is  found  for 
making  this  final  rule  effective  less  than 
30  days  after  publication  of  this 
docunfent  in  the  Federal  Register. 

Further,  this  final  rule  has  not  been 
designated  as  “significant,"  and  is  being 
published  in  accordance  with  the 
emergency  procedures  in  Executive 
Order  12044  and  Secretary’s 
memorandum  1955.  It  has  been 
determined  by  ].  C,  Jefferies,  Acting 
Assistant  Deputy  Administrator,  Animal 
Health  Programs,  APHIS.  VS,  USDA. 
that  the  emergency  nature  of  this  final 
rule  warrants  publication  without 
opportunity  for  prior  public  comment  or 
preparation  of  an  impact  analysis 
statement  at  this  time. 

This  final  rule  implements  the 
regulations  in  Part  82.  It  will  be 
scheduled  for  review  in  conjunction 
with  the  periodic  review  of  the 
regulations  in  that  Part  required  under 
the  provisions  of  Executive  Order  12044 
and  Secretary’s  memorandum  1955. 

Done  at  Washington,  D.C.,  this  30th  day  of 
September  1980. 

R.  P.  Jones, 

Acting  Deputy  Administrator,  Veterinary 
Services. 

[FR  Doc.  80-30898  Filed  10-2-80, 8:45  am| 

BILLING  CODE  3410-34-M 


9  CFR  Part  94 

Importation  of  Carcasses,  Parts  or 
Products  of  Poultry,  Game  Birds,  and 
Other  Birds 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 
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summary:  These  amendments  provide 
for  the  importation  of  carcasses  of  quail 
of  free-flying  origin  which  have  been 
eviscerated  and  heads  and  feet 
removed.  This  action  will  permit  the 
entry  of  such  carcasses  from 
viscerotropic  velogenic  Newcastle 
disease  (VVND)  affected  countries  in 
the  same  manner  that  game  birds  are 
allowed  entry.  The  effect  of  this  action 
is  to  facilitate  the  importation  of  such 
quail  carcasses  without  the  risk  of  the 
introduction  and  dissemination  of 
VVND  into  the  United  States.  This 
amendment  will  also  change  the 
definition  of  “game  birds”  to  provide  for 
the  importation  of  carcasses  of 
migratory  fowl  other  than  those 
presently  listed  in  the  definition  of 
“game  birds.”  The  effect  of  this  action  is 
to  enlarge  the  definition  of  game  birds  to 
include  migratory  birds  other  than 
ducks,  geese,  pigeons  and  doves. 
EFFECTIVE  DATE:  October  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACr. 

Dr.  W.  J.  Turner,  USDA,  APHIS,  VS, 
Room  824,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
Area  Code  (301)  436-8379.  The  Final 
Impact  Statement  describing  the  options 
considered  in  developing  this  final  rule 
and  the  impact  of  implementing  each 
option  is  available  on  request  from 
Program  Services  Staff,  Room  870, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  Area  Code  (301) 
436-8695. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
the  USDA  procedures  established  in 
Secretary’s  Memorandum  No.  1955  to 
implement  Executive  Order  12044  and 
has  been  classified  “not  significant.” 

Dr.  M.  J.  Tillery,  Director.  National 
Program  Planning  Staffs,  VS,  APHIS, 
USDA,  has  determined  that  an 
emergency  situation  exists  and  it  is  in 
the  public  interest  that  the  Department 
advise  prospective  importers  of  the 
revised  procedures  as  soon  as  possible 
in  order  that  those  affected  may  adjust 
their  plans  accordingly.  Because  the 
quail  hunting  season  begins  in  Mexico 
October  1, 1980,  the  amendments  are  of 
an  emergency  nature  and  must  be 
placed  in  effect  immediately  in  order  to 
service  the  purpose  intended.  Therefore, 
pursuant  to  the  administrative 
procedure  provisions  in  5  U.S.C.  553, 
good  cause  is  found  for  making  this  final 
rule  effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

On  Friday,  August  8, 1980,  there  was 
published  in  the  Federal  Register  (45  FR 
52818-52819)  a  proposed  amendment  to 


provide  for  the  importation  of  carcasses 
of  quail  of  free  flying  origin  which  have 
been  eviscerated  with  the  heads  and 
feet  removed  and  also  to  change  the 
definition  of  “game  birds"  to  provide  for 
the  importation  of  migratory  fowl  other 
than  those  species  presently  listed  in  the 
definition  of  game  birds.  A  30-day 
comment  period,  which  expired 
September  8, 1980,  was  provided  to 
permit  public  participation  in  the 
rulemaking.  A  total  of  88  comments 
were  received. 

Eighty-seven  comments  favored  the 
amendment  and  agreed  with  the 
Department  that  such  importations  will 
not  pose  a  danger  of  the  introduction  ^ 
and  dissemination  of  VVND  into  the 
United  States. 

One  comment  questioned  whether  9 
CFR  94.6  is  effective  in  preventing  the 
introduction  of  VVND  into  the  United 
States  through  the  bird  carcasses.  This 
regulation  has  been  in  effect  for  several 
years  and  permits  the  importation  of 
carcasses  of  migratory  game  birds  only 
when  the  bird  carcasses  have  been 
eviscerated  and  heads  and  feet 
removed.  It  has  been  the  Department’s 
experience  that  a  VVND  outbreak  in  the 
United  States  has  never  been  attributed 
to  carcasses  which  have  been  imported 
in  compliance  with  9  CFR  94.6,  and  the 
Department  has  no  reason  to  believe 
that  free  flying  quail  carcasses,  if 
treated  in  tire  same  manner  as  other 
game  birds,  will  be  carriers  of  VVND. 

After  due  consideration  of  the 
comments  received,  this  final  rule  is 
published  as  proposed  without  change. 

Accordingly,  Part  94,  Title  9,  CFR,  is 
amended  in  the  following  respects: 

1.  In  I  94.6(b)(4)  the  first  sentence  is 
amended  to  read: 

§  94.6  Carcasses  of  poultry,  game  birds, 
and  other  birds,  parts  or  products  thereof, 
and  eggs  other  than  hatching  eggs; 
restrictions,  exceptions. 
***** 

(b)  ‘  * 

(4)  Game  Birds — Migratory  types  of 
birds  such  as  ducks,  geese,  pigeons  and 
doves. 

***** 

2.  Section  94.6(d)(1)  is  amended  to 
read: 

(d)  ‘  ‘ 

(1)  Carcasses  of  game  birds  and 
carcasses  of  free-flying  quail  (as 
opposed  to  commercial,  domestic  or 
pen-raised  quail)  may  be  imported  if 
they  have  been  eviscerated  and  the 
heads  and  feet  removed. 

*  *  *  *  *  * 


(Section  2,  32  Stat.  792,  as  amended;  Secs.  4 
and  11.  76  Stat.  130, 132;  (21  U.S.C.  Ill,  134c. 
134f):  37  FR  28464,  28477;  38  FR  19141) 

Done  at  Washington,  D.C.,  this  30th  day  of 
September  1980. 

R.  P.  Jones, 

Acting  Deputy  Administrator,  Veterinary 
Services. 

|FR  Doc.  80-30897  Piled  10-2-80;  8:45  am| 

BILLING  CODE  3410-34-M 

Food  Safety  and  Quality  Service 

9  CFR  Parts  307,  350,  351,  354,  355, 

362,  and  381 

Rate  Increase  for  Inspection  Service 

agency:  Food  Safety  and  Quality 
Service,  USDA. 

ACTION:  Final  rule. 

summary:  The  rates  for  oyertime 
inspection,  identification,  certification, 
or  laboratory  service  are  changed  to 
reflect  increased  costs  associated  with 
these  programs  in  the  upcoming  fiscal 
year. 

effective  date:  October  5, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
June  P.  Blair,  Director,  Finance  Division, 
Food  Safety  and  Quality  Service,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250,  (202)  447-6653. 
SUPPLEMENTARY  INFORMATION: 
Exemption  From  Executive  Order  12044 

This  final  action  has  been  reviewed 
under  USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  determined  to  be  exempt  from 
those  requirements.  Dr.  Donald  L. 
Houston  made  this  determination 
because  the  Executive  Order  does  not 
apply  to  matters  relating  to  agency 
management. 

Background 

The  fees  relating  to  overtime  and 
holiday  inspection,  identification, 
certification,  or  laboratory  service 
rendered  to  operators  of  official  meat  or 
poultry  establishments,  importers,  or 
exporters  by  the  Food  Safety  and 
Quality  Service,  are  hereby  amended 
effective  October  5, 1980,  to  reflect 
increased  costs  associated  with  these 
programs  in  the  upcoming  fiscal  year  in 
conformity  with  the  requirements  of  the 
Federal  Pay  Comparability  Act  of  1970. 

Accordingly,  the  meat  and  poultry 
inspection  regulations  are  amended  as 
set  forth  below: 
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PART  307— FACILITIES  FOR 
INSPECTION 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATION 

§§  307.5, 381.38  [Amended] 

1.  The  rate  for  overtime  or  holiday 
inspection,  identification,  or  certification 
service  rendered,  as  the  case  may  be  in 
accordance  with  the  provisions  of  this 
chapter,  is  changed  from  $15.44  per  hour 
to  $16.76  per  hour  in  §  §  307.5(a]  and 
381.38(a). 

PART  350— SPECIAL  SERVICES 
RELATING  TO  MEAT  AND  OTHER 
PRODUCTS 

2.  Section  350.7(c)  is  amended  to  read 
as  follows: 

§  350.7  Fees  and  charges. 

«  *  *  *  * 

(c)  The  fees  to  be  charged  and 
collected  for  service  imder  the 
regulations  in  this  Part  shall  be  at  the 
rate  of  $13.48  per  hour  for  base  time, 
$16.76  per  hour  for  overtime  including 
Saturdays,  Sundays,  and  holidays,  and 
$26.24  per  hour  for  laboratory  service,  to 
cover  the  costs  of  the  service  and  shall 
be  charged  for  the  time  required  to 
render  such  service.  Where  appropriate, 
this  time  will  include  but  will  not  be 
limited  to  the  time  required  for  the  travel 
of  the  inspector  or  inspectors  in 
connection  therewith  during  the 
regularly  scheduled  administrative 
workweek. 

***** 

PART  351— CERTIFICATION  OF 
TECHNICAL  ANIMAL  FATS  FOR 
EXPORT 

3.  Section  351.8  is  amended  to  read  as 
follows: 

§  351.8  Charges  for  survey  of  plants. 

Applicants  for  the  certification  service 
shall  pay  the  Department  for  salary 
costs  at  the  rate  of  $13.48  per  hour  for 
base  time,  $16.76  per  hour  for  overtime, 
travel  and  per  diem  allowances  at  rates 
currently  allowed  by  the  Government 
Travel  Regulations,  and  other  expenses 
incidental  to  the  initial  survey  of  the 
rendering  plants  or  storage  facilities  for 
which  certification  service  is  requested. 

4.  Section  351.9(a)  is  amended  to  read 
as  follows: 

§  351.9  Charges  for  examinations. 

(a)  The  fees  to  be  charged  and 
collected  by  the  Administrator  for 
examination  shall  be  $13.48  per  hour  for 
base  time  and  $16.76  per  hour  for 
overtime  including  Saturdays,  Sundays, 
and  holidays,  as  provided  for  in  §  351.14, 
and  $26.24  per  hour  for  any  laboratory 


service  required  to  determine  the 
eligibility  of  any  technical  animal  fat  for 
certification  under  the  regulations  in  this 
Part.  Such  fees  shall  be  charged  for  the 
time  required  to  render  such  service, 
including,  but  not  limited  to,  the  time 
required  for  the  travel  of  the  inspector  or 
inspectors  in  connection  therewith. 
***** 

PART  354— VOLUNTARY  INSPECTION 
OF  RABBITS  AND  EDIBLE  PRODUCTS 
THEREOF 

5.  Section  354.101(b)  and  (c)  are 
amended  to  read  as  follows: 

§354.101  On  a  fee  basis. 
***** 

(b)  The  charges  for  inspection  service 
will  be  based  on  the  time  required  to 
perform  such  services.  The  hourly  rate 
shall  be  $13.48  for  base  time  and  $16.76 
for  overtime  or  holiday  work. 

(c)  Charges  for  any  laboratory 
analysis  or  laboratory  examination  of 
rabbits  under  this  Part  related  to  the 
inspection  service  shall  be  $26.24  per 
hour. 

PART  355— CERTIFIED  PRODUCTS 
FOR  DOGS,  CATS,  AND  OTHER 
CARNIVORA;  INSPECTION, 
CERTIFICATION,  AND 
IDENTIFICATION  AS  TO  CLASS, 
QUALITY,  QUANTITY,  AND 
CONDITION 

6.  Section  355.12  is  amended  to  read 
as  follows: 

§  355. 1 2  Charge  for  service. 

The  fees  to  be  charged  and  collected 
by  the  Administrator  shall'be  $13.48  per 
hour  for  base  time,  $16.76  per  hour  for 
overtime,  including  Saturdays,  Sundays, 
and  holidays,  and  $26.24  per  hour  for 
laboratory  services  to  reimburse  the 
Service  for  the  cost  of  the  inspection 
service  furnished. 

PART  362— VOLUNTARY  POULTRY 
INSPECTION  REGULATIONS 

7.  Section  362.5(c)  is  amended  to  read 
as  follows: 

§  362.5  Fees  and  charges. 
***** 

(c)  The  fees  to  be  charged  and 
collected  for  service  under  the 
regulations  in  this  Part  shall  be  at  the 
rate  of  $13.48  per  hour  for  base  time, 
$16.76  per  hour  for  overtime  including 
Saturdays,  Sundays,  and  holidays,  and 
$26.24  per  hour  for  laboratory  service  to 
cover  the  costs  of  the  service  and  shall 
be  charged  for  the  time  required  to 
render  such  service,  including,  but  not 
limited  to,  the  time  required  for  the 
travel  of  the  inspector  or  inspectors- in 


connection  therewith  diu-ing  the  - 
regularly  scheduled  administrative 
workweek. 

It  has  been  determined  that  in  order  to 
cover  these  increased  costs  of  the 
services,  to  comply  with  the 
requirements  of  the  Federal  Pay 
Comparability  Act  of  1970,  the  hourly 
fees  charged  in  connection  with  the 
performance  of  the  services  must  be 
increased  effective  October  5, 1980.  The 
need  for  the  increase  and  the  amount 
thereof  are  dependent  upon  facts  within 
the  knowledge  of  the  Food  Safety  and 
Quality  Service.  Therefore,  under  5 
U.S.C.  553,  it  is  found  that  notice  and 
other  public  procedure  with  respect  to 
these  amendments  are  impracticable 
and  unnecessary  and  good  cause  is 
found  for  making  these  amendments 
effective  October  5, 1980. 

Done  at  Washington,  D.C.,  on:  September 
30, 1980. 

Thomas  P.  Crumbly, 

Administrator,  Food  Safety  and  Quality 
Service. 

|FR  Doc.  80-30895  Filed  10-2-80;  8:45  am) 

BILLING  CODE  3410-DM-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts,  30, 40, 70,  and  150 

Uranium  Mill  Licensing  Requirements 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Final  rules. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
to  specify  licensing  requirements  for 
uranium  and  thorium  milling  activities, 
including  tailings  and  wastes  generated 
from  these  activities.  The  amendments 
to  Parts  40  and  150  take  into  account  the 
conclusions  reached  in  a  final  generic 
environmental  impact  statement  on 
uranium  milling  *  and  the  requirements 
mandated  in  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978,  as 
amended,  public  comments  received  on 
a  draft  generic  environmental  impact 
statement  on  uranium  milling, ‘and 
public  comments  received  on  proposed 


'Copies  of  the  final  generic  environmental  impact 
statement  on  uranium  milling  (NUREG-0706)  are 
available  for  public  inspection  and  copying  at  the 
U.S.  Nuclear  Regulatory  Commission's  Public 
Document  Room,  1717  H  St  NW.,  Washington,  D.C. 
20555.  Copies  also  available  from  GPO  Sales 
Program.  Division  of  Technical  Information  and 
Document  Control.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555  and  the 
National  Technical  Information  Service.  Springfield, 
Virginia  22161. 

'The  draft  statement  (NUREG-0511)  was 
published  in  April  1979  (44  FR  24963). 
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rules  published  in  the  Federal  Register. 
The  amendments  to  10  CFR  Part  40 
specify  technical,  surety,  ownership,  and 
long  term  care  criteria  for  the 
management  and  final  disposition  of 
mill  tailings.  The  amendments  to  10  CFR 
Parts  30  and  70  are  for  consistency  to 
require  the  completion  of  an 
environmental  review  by  the  NRC  prior 
to  the  commencement  of  construction  of 
certain  other  types  of  nuclear  plants, 
such  as  uranium  hexafluoride 
conversion  plants  or  uranium  processing 
and  fuel  fabrication  plants.  The 
amendments  to  10  CFR  Part  150 
enumerate  the  authorities  reserved  to 
the  Commission  in  Agreement  States 
under  the  provisions  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act,  and 
specify  requirements  for  Agreement 
States  to  implement  this  Act. 

EFFECTIVE  DATE:  November  17, 1980. 

Note. — ^The  NRC  has  submitted  this  rule  to 
the  Comptroller  General  for  such  reviews  as 
may  be  appropriate  under  the  Federal 
Reports  Act,  as  amended,  44  U.S.C.  3512.  The 
date  on  which  the  reporting  and 
recordkeeping  requirements  of  this  rule 
become  effective,  unless  advised  to  the 
contrary,  accordingly  reflects  inclusion  of  the 
45  day  period  which  that  statute  allows  for 
such  review  (44  U.S.C.  3512(c)(2]) 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Don  F.  Harmon,  Office  of  Standards 
Development,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555 
(phone  301-443-5910). 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  November  1978,  the  U.S.  Congress 
enacted  the  Uranium  Mill  Tailings 
Radiation  Control  Act  (UMTRCA).  This 
Act  provides  a  program  to  regulate  mill 
tailings  during  uranium  or  thorium 
oreprocessing  at  active  mill  operations 
and  after  termination  of  operations  to 
stabilize  and  control  tailings  in  a  safe 
and  environmentally  sound  manner  and 
to  minimize  or  eliminate  radiation 
health  hazards  to  the  public.  In  April 
1979,  the  NRC  published  (44  FR  24963) 
for  comment  a  draft  generic 
environmental  impact  statement  (GEIS) 
on  uranium  milling  that  assessed  the 
potential  environmental  impacts  of 
uranium  milling  operations,  including 
the  management  of  uranium  mill  tailings. 
The  NRC  wished  to  provide  an 
opportunity  for  public  participation  in 
decisions  concerning  any  proposed 
changes  in  NRC  regulations  based  on 
that  assessment. 

On  August  24. 1979,  the  Commission 
published  in  the  Federal  Register 
effective  (44  FR  50012)  and  proposed  (44 
FR  50015)  amendments  to  its  regulations 
to  implement  the  requirements  of  the 
UMTRCA  and  the  conclusions  reached 


in  the  draft  GEIS  on  uranium  milling.  In 
October.  1979,  the  NRC  staff  held  public 
hearings  in  Denver,  Colorado,  and 
Albuquerque,  New  Mexico,  to  obtain 
additional  public  input  on  the  proposed 
rule  changes  and  the  draft  GEIS. 

The  August  24,  Federal  Register  notice 
indicated  certain  of  the  effective  rules 
were  to:  (1)  govern  the  Commission’s 
licensing  of  byproduct  material  (i.e., 
uranium  mill  tailings)  in  Agreement 
States;  (2)  provide  for  a  general  license 
authorizing  possession  of  uranium  mill 
tailings  by  certain  persons  in  Agreement 
States  to  prevent  existing  milling 
operations  from  being  in  technical 
violatipn  of  the  Atomic  Energy  Act;  and 
(3)  specify  that  individuals  in  Agreement 
States  were  not  exempt  from 
Commission  licensing  requirements 
governing  uranium  mill  tailings. 
Legislation  was  enacted  on  November  9, 
1979  (Pub.  L.  96-106)  to  provide 
clarification  to  Sections  204(h)  and 
204(e)  of  the  UMTRCA.  This  legislation 
provided  that  the  Commission  has  no 
direct  licensing  authority  over  byproduct 
material  licensed  by  Agreement  States 
at  least  until  November  8, 1981. 
Accordingly,  to  conform  to  the 
requirements  of  Pub.  L.  96-106,  the 
Commission  revoked  the  foregoing 
effective  rules  in  a  Federal  Register 
notice  published  February  26, 1980  (45 
FR  12377). 

II.  Public  Response  to  Draft  GEIS  and 
Proposed  Rules 

The  Commission  received  ninety-nine 
submittals  in  response  to  the  request  for 
comments  on  the  draft  GEIS  and  the 
August  24  Federal  Register  notice.  These 
documents  were  from  private 
individuals,  uranium  milling  companies, 
trade  associations,  state  and  Federal 
agencies,  and  conservation  and  public 
interest  groups.  In  addition,  about  50 
individuals,  representing  views  of  the 
same  spectrum  of  groups  and 
individuals,  presented  statements  at  the 
Denver  and  Albuquerque  public 
hearings.  The  NRC  staff  has 
systematically  reviewed  all  comments 
received  and  the  transcripts  of  the 
statements  presented  at  the  public 
hearing  and  has  identified 
approximately  1500  substantive 
comments  on  the  draft  GEIS  and 
proposed  rule  changes. 

After  careful  consideration  of  all 
comments,  the  NRC  stafr  has  prepared  a 
final  generic  environmental  impact 
statement  on  uranium  milling  and  the 
Commission  has  adopted  the  rules 
supported  by  this  document.  These  rules 
are  identiHed  and  discussed  below.  In 
preparing  the  final  GEIS,  the  NRC  has 
included  the  latest  available  nuclear 
power  and  uranium  milling  projections 


obtained  from  the  U.S.  Department  of 
Energy  and  has  completely  reviewed 
treatment  of  the  following;  (1)  potential 
individual  and  population  exposures  to 
radioactive  materials  from  milling 
activities;  (2)  potential  health  effects 
resulting  from  these  exposures;  (3)  costs 
for  various  management  and  disposal 
alternatives;  and  (4)  a  cost  benefit 
analysis  of  the  effective  rule  changes.  It 
also  contains  a  new  Appendix  A  which 
provides  a  discussion  of  each  of  the 
specifle  substantive  public  comments. 
The  summary  of  the  final  GEIS  provides, 
among  other  things,  a  general  discussion 
of  what  are  believed  to  be  the  major 
public  concerns  and  issues  raised  in 
public  comments.  Appendix  A  and  the 
summary  of  the  final  GEIS  also  contain 
a  more  detailed  discussion  of  the 
significant  changes  appearing  in  the 
final  rule  changes  set  forth  below. 

Since  all  substantive  public  comments 
are  addressed  in  detail  in  Appendix  A  of 
the  final  GEIS  and  since  it  is 
impracticable  to  provide  here  a 
complete  summary  discussion  of  all  the 
complex  issues  raised  in  public 
comments,  only  those  issues  which  the 
NRC  staff  believes  cover  major  public 
concerns  are  discussed  below. 

The  Commission  is  fully  aware  that 
Atomic  Safety  and  Licensing  Appeal 
Boards  are  now  considering,  in 
individual  adjudicatory  licensing 
proceedings  and  pursuant  to 
Commission  direction,  issues  pertaining 
to  the  environmental  effects  of  radon 
releases  associated  with  the  mining  and 
milling  of  uranium.  It  is  also  aware  that 
some  of  the  issues  being  adjudicated  in 
those  proceedings  overlap  some  of  the 
subjects  which  are  discussed  in  the 
GEIS. 

Notwithstanding  its  issuance  at  this 
time  of  a  final  rule  imposing  licensing 
requirements  for  uranium  mills 
(including  the  disposal  of  the  tailings 
generated  in  the  milling  process),  the 
Commission  intends  that  the  Appeal 
Boards  proceed  to  decision  on  all  issues 
pending  before  them  in  the  radon 
release  proceedings.  In  so  doing,  the 
Appeal  Boards  are  to  base  their  decision 
on  the  adjudicatory  record  of  those 
proceedings.  To  the  extent,  if  any,  that, 
in  the  judgment  of  the  Appeal  Boards, 
the  adjudicatory  record  may  call  for 
findings  different  from  those  contained 
in  the  GEIS  and  reflected  in  the  final 
rule,  the  Appeal  Boards  will  be  free  both 
to  make  and  to  implement  such  findings 
in  their  decision. 

The  Appeal  Boards'  decision  will,  of 
course,  be  subject  to  review  by  the 
Commission  either  on  petition  of  a  party 
to  the  proceedings  or  on  its  own 
initiative.  In  the  course  of  any  such 
review,  the  Commission  will  have  the 
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opportunity  to  examine  any  findings 
made  by  the  Appeal  Boards  which  are 
or  might  be  inconsistent  with  those  GEIS 
findings  underlying  the  final  rule  which 
is  now  being  adopted.  Depending  upon 
its  resolution  of  the  inconsistency,  the 
Commission  may  then  either  (1)  reverse 
or  modify  the  Appeal  Boards'  decision; 
or  (2)  amend  the  hnal  rule  to  bring  it  into 
conformity  with  that  decision. 

In  determining  to  promulgate  the  Hnal 
rule  at  this  time  despite  the  possible 
need  for  its  revision  following  the 
conclusion  of  the  adjudicatory 
proceedings  concerned  with  radon 
releases,  the  Commission  has  heavily 
influenced  by  the  consideration  that 
prompt  issuance  of  the  rule  is  imperative 
to  ensure  that,  by  November  8, 1981, 
Agreement  States  will  be  able  to  take 
that  action  necessary  to  bring  their 
byproduct  and  source  material  licensing 
programs  into  compliance  with  Section 
274o  of  the  Atomic  Energy  Act  of  1954, 
as  amended.  In  this  connection, 
although  not  prejudging  the  outcome  of 
the  pending  adjudication,  the 
Commission  believes  that  the  GEIS 
provides  a  sufBcient  basis  for  the 
issuance  of  a  final  rule  without  further 
delay,  subject  to  later  possible 
amendment. 

III.  Major  Issues  Addressed  in  Public 
Comments 

Timing  of  Regulations 

A  number  of  commenters  took  the 
position  that  there  is  no  great  sense  of 
urgency  for  regulations  on  uranium  mill 
tailings  management  and  mill 
operations.  However,  each  year  new 
mills  are  proposed  and  many  millions  of 
tons  of  tailings  are  generated  at  existing 
mills.  As  new  mills  are  constructed  and 
more  tailings  are  generated,  the  options 
for  dealing  with  tailings  disposal 
become  fewer.  It  is  critically  important 
that  the  siting  and  design  criteria  of  the 
regulations  be  implemented  for  new 
facilities  so  that  mistakes  of  the  past  are 
not  repeated.  In  addition,  and  perhaps 
even  more  important,  radioactive 
releases  from  existing  mills  constitute 
the  largest  potential  routine  releases 
from  the  nuclear  fuel  cycle.  Therefore,  it 
is  absolutely  essential  that  regulations, 
which  assure  that  action  is  taken  to 
protect  the  public  health  and  safety,  are 
promulgated  promptly. 

The  NRC  intends  to  promulgate  the 
regulations  recognizing  that  research, 
much  of  its  sponsored  by  NRC,  is  still 
being  conducted  in  many  areas  covered 
in  the  rules.  The  regulations  are 
established  on  the  basis  of  knowledge 
obtained  from  licensing  experience  and 
research  conducted  to  date.  Research 
sponsored  by  NRC,  DOE,  the  industry, 


and  others  will  continue,  and  changes 
can  be  made  to  regulations  if  research 
indicates  that  changes  are  necessary  or 
appropriate.  However,  the  NRC 
considers  it  likely  that  information  from 
this  research  will  provide  a  basis  for 
supplementing  the  broad  criteria  of  the 
regulations  with  more  specific 
regulatory  guidance  rather  than  a 
change  in  the  overall  objective  of  any 
criterion.  In  any  case,  the  NRC  considers 
it  urgent  to  issue  the  regulations  now, 
but  expects  to  review  them  from  time  to 
time  to  assess  whether  any  changes  are 
warranted. 

A  number  of  commenters  indicated 
that  their  interpretation  of  the  UMTRCA 
was  that  EPA  was  required  to  develop 
standards  before  NRC  promulgated  its 
rules.  Section  275  of  the  Atomic  Energy 
Act,  as  amended  by  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(UMTRCA),  requires  EPA  to  issue 
environmental  and  health  standards  for 
uranium  mill  tailings.  However,  an 
analysis  of  the  Mill  Tailings  Act  and  its 
legislative  history  indicates  that  the 
Commission  not  only  has  the  authority 
but  also  the  immediate  duty  to  insure 
that  the  management  of  uranium  mill 
tailings  is  carried  out  in  a  manner  that 
will  protect  the  public  health  and  safety 
and  the  environment. 

Although  NRC  could  have  delayed 
developing  regulations  until  EPA  issued 
standards,  that  would  have  left 
unflnished  the  program  to  develop  rules 
which  NRC  has  been  working  on  for 
nearly  three  years.  In  addition,  a  delay 
would  have  made  it  difficult,  if  not 
impossible,  for  the  Agreement  States  to 
issue  equivalent  standards  as  required. 

It  is  clear  from  the  UMTRCA  that  NRC’s 
minimum  Federal  standards  must  be 
promulgated  as  promptly  as  possible  so 
that  the  Agreement  States  will  be  able 
to  have  equivalent  regulations  in  place 
by  November  8. 1981. 

NRC  is  aware  that  its  regulations  must 
be  compatible  with  the  generally 
applicable  standards  established  by 
EPA;  therefore,  the  NRC  staff  has  been 
and  will  continue  to  coordinate  closely 
with  EPA  on  this  matter.  NRC 
regulations  will  be  revised,  if  required, 
when  EPA  standards  are  issued. 

Application  of  Regulations  at  Existing 
Sites 

A  number  of  commenters  stated  that 
tailings  disposal  criteria  should  not  be 
applied  too  strictly  at  existing  sites. 
Other  commenters  were  concerned  that 
regulations  should  be  more  specific 
about  how  the  criteria  will  apply  to 
these  sites.  In  the  latter  case,  the 
concern  was  that  remedial  action  must 
be  taken  at  existing  sites  where  criteria 
are  not  met 


Regulations  were  developed 
recognizing  that  it  may  not  be 
practicable  to  provide  the  same 
measures  of  conservation  at  existing 
sites  as  can  be  done  at  new  sites  where 
alternatives  are  not  limited.  Certain 
requirements  in  the  regulations 
represent  minimum  levels  of  protection 
of  public  health,  safety,  and  the 
environment.  These  requirements  can 
and  must  be  met  in  all  cases.  For 
example,  requirements  for  minimum 
tailings  cover,  erosion  protection, 
financial  surety  provisions,  and  the 
broad  requirement  that  no  ongoing 
active  maintenance  be  needed  to 
preserve  the  tailings  isolation  are 
mandatory  in  ail  cases.  It  would  not  be 
possible,  on  the  other  hand,  to  line  the 
bottom  of  an  existing  tailings 
impoundment.  Also,  objectives 
concerning  remoteness  from  people, 
providing  below-grade  burial,  and 
transferring  ownership  of  sites,  may  not 
be  met  to  the  same  degree  at  an  existing 
site  as  at  a  new  site. 

At  some  point,  a  determination,  based 
on  how  a  site  measures  up  against  all  of 
the  criteria,  must  be  made  as  to  whether 
the  tailings  should  be  relocated  from  an 
existing  to  a  new  site,  or  that,  while  it 
would  be  acceptable  for  existing  tailings 
to  be  stabilized  in  place,  tailings 
generated  in  the  future  should  be 
deposited  at  a  new  location.  The 
conditions  which  would  lead  to  this 
determination  cannot  be  spelled  out  in 
generic  fashion  in  regulations  because 
they  are  so  variable.  In  any  event,  a  full 
evaluation  of  tailings  disposal  and 
alternative  sites  must  be  completed  at 
each  milling  operation  and  final  plans 
formulated  through  a  public  decision 
making  process  such  as  is  provided  for 
by  NEPA  and  UMTRCA. 

Form  of  Regulations 

Some  commenters  stated  that  the 
regulations  are  too  specific  and 
inflexible  and.  thus,  restrict  operators 
frt)m  finding  new  and  cost  effective 
ways  to  meet  broad  goals  at  any 
particular  site.  For  example,  some  felt 
that  regulations  should  only  state  that 
groimdwater  quality  must  be  protected 
and  not  be  specific  about  methods  of 
accomplishing  this.  On  the  other  hand, 
others  considered  regulations  should  be 
more  specific  on  certain  issues.  For 
example,  some  wanted  regulations  to 
specify,  in  numerical  terms,  allowable 
hydrologic,  topographic  and  drainage 
conditions. 

The  NRC  has  developed  regulations 
mindful  of  the  need  to  avoid  being 
overly  restrictive.  The  NRC’s 
experiences  over  the  past  several  years, 
working  with  interim  tailings 
management  performance  objectives 
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similar  in  nature  to  the  criteria 
contained  in  the  following  rules,  has 
been  that  the  industry  can  develop 
many  innovative  ways  of  achieving 
broad  goals.  Also,  the  NRC  recognizes, 
as  stated  throughout  the  draft  and  Hnal 
generic  impact  statements,  that  the 
problem  of  tailings  management  is 
highly  site  specific.  The  precise  details 
of  a  program  can  be  worked  out  only 
when  unique  conditions  of  a  site  are 
known.  For  example,  the  extent  of 
potential  groundwater  impacts,  or  the 
erosion  potential  of  a  tailings  disposal 
program  depends  critically  upon 
topographic,  geologic,  hydrologic,  and 
meteorologic  conditions  which  can  vary 
significantly  from  site  to  site.  The  rules 
have  been  developed  with  flexibility  to 
reflect  this  fact. 

On  the  other  hand,  the  NRC  has 
attempted  to  make  the  rules  as  specific 
as  possible  within  the  constraints  noted 
above.  This  is  necessary  for  the 
following  reasons:  (1)  for  fairness  to 
applicants  and  mill  operations  in  that  it 
reduces  uncertainty  about  what 
requirements  are  and  thus  allows  them 
to  plan  their  operations  reasonably;  (2) 
to  assure  consistency  in  application  of 
requirements  which  would  not  occur  if 
the  rules  are  too  broad;  and  (3)  to  ensure 
that  a  minimum  level  of  protection  is 
provided  where  there  are  known 
problems  or  large  uncertainties  about 
potential  problems.  For  example,  a 
minimum  cover  thickness  is  speciHed 
and  criteria  for  surface  stabilization  are 
established  to  account  for  known 
problems  which  potentially  threaten 
long  term  tailings  cover  performance. 

Scope  of  the  GEIS 

There  were  numerous  comments 
criticizing  the  “model  mill"  approach 
taken  by  the  NRC  in  analyzing  potential 
environmental  impacts.  More 
speciHcally,  commenters  pointed  to 
various  aspects  of  the  mill  that  were  not 
representative  of  a  certain,  real  mill,  or 
criticized  lack  of  analysis  of  certain 
conditions  or  impacts  which  have  arisen 
in  specific  cases. 

However,  as  repeatedly  noted  in  the 
GEIS.  the  factors  which  determine  the 
extent  of  impacts  from  milling 
operations  are  extemely  site  specific.  All 
of  the  variations  which  exist  with  regard 
to  these  factors  could  in  no  way  be 
taken  into  account  explicitly  in  the 
GEIS.  The  model  mill  and  model  site 
were  described,  and  subsequent 
analysis  of  them  was  carried  out,  in 
enough  detail  to:  (1)  identify  the  major 
issues  or  impacts  of  concern  with 
uranium  milling  and  tailings  disposal, 
and  (2)  characterize  their  nature  and 
extent.  Costs  and  benefits  of 
alternatives  for  mitigating  these  impacts 


were  evaluated.  The  product  of  these 
analyses  is  as  new  regulation,  cast 
primarily  in  the  form  of  performance 
objectives  which  recognizes  that  the 
precise  methods  or  combination  of 
methods  of  impact  mitigation  can  only 
be  worked  out  on  a  case-by-case  basis 
where  all  unique,  site  specific  conditions 
can  be  accounted  for. 

The  NRC  did  a  comprehensive  review 
of  existing  conditions  in  all  of  the 
current  uranium  milling  regions  in 
developing  the  model  mill  and  site,  and 
in  performing  the  analysis  of  the  GEIS  in 
general.  This  was  done  to  assure  that 
the  major  differences  in  conditions  from 
those  assumed  for  the  GEIS  models 
were  known  in  performing  the  analysis. 
Where  these  differences  are  important 
in  terms  of  specific  points  in  regulations, 
such  as  radon  flux  limits,  the  full  range 
of  variability  in  conditions  has  been 
explictly  evaluated  to  assure  it  is 
reasonable  to  apply  the  regulations  at 
all  sites. 

Because  major  decisions  concerning 
siting  and  design  remain  to  be  made  for 
each  case  once  needed  site-specific 
information  is  available,  and  because  of 
the  significant  and  longevity  of  the 
potential  hazards  associated  with 
uranium  mill  tailings,  a  comprehensive 
environmental  assessment  of  each  mill 
and  tailings  waste  disposal  operation 
and  alternatives  must  be  conducted.  It  is 
also  essential  that  this  alternative 
assessment  be  conducted  so  there  is 
opportunity  for  full  public  scrutiny  of  the 
decision  being  made.  NRC  regulations. 

10  CFR  51,  assures  that  this  is  done. 
UMTRCA  (Pub.  L.  95-604)  establishes  a 
requirement  that  Agreement  States  do 
the  same.  The  regulation  has  been 
designed  to  assure  these  assessments 
are  supported  by  full  environmental 
assessments  and  investigation  of  site 
conditions  by  applicants  and  mill 
operators. 

In  no  way  is  the  GEIS  a  substitute  for 
site-specific  environmental  assessments. 

Siting  of  Mills 

Many  commenters  expressed  the  need 
to  be  more  specific  and  stringent 
concerning  siting  requirements.  For 
example,  some  wanted  a  specific 
definition  of  what  would  be  accepted  as 
a  “remote”  site,  a  term  used  in  the 
proposed  rules. 

However,  the  matter  of  tailings 
disposal  is  not  a  one-dimensional 
problem:  that  is,  several  factors  must  be 
considered  simultaneously.  Too  much 
specificity  would  be  imprudent  since,  for 
example,  establishing  a  minimum 
distance  to  population  centers  might 
unduly  constrain  efforts  to  deal  with 
other  concerns  such  as  protecting 
groundwater  by  avoiding  aquifers  of 


high  quality.  The  rules  have  been 
revised  from  their  proposed  form  to 
clarify  that  the  process  of  site  selection 
involves  optimization  to  the  maximum 
extent  practicable  of  the  following 
general  site  qualities: 

•  remoteness  fi'om  populated  areas; 

•  hydrogeologic  and  other 
environmental  conditions  conducive  to 
continued  immobilization  and  isolation 
of  containments  from  usable 
groundwater  sources;  and 

•  limited  potential  for  erosion, 
disruption,  and  dispersion  by  natural 
forces. 

Tradeoffs  will  inevitably  be  required 
in  this  process.  In  any  event,  siting  is  of 
paramount  importance  in  developing 
optimum  tailings  disposal  programs.  The 
problem  of  tailings  disposal  cannot  be 
approached  with  the  attitude  that 
inadequate  siting  features  can  be 
compensated  for  by  design.  For  this 
reason,  the  rules  state,  as  originally 
proposed,  that  in  the  selection  of 
disposal  sites,  primary  emphasis  shall 
be  given  to  isolation  of  tailings  or 
wastes,  a  matter  having  long  term 
impacts,  as  opposed  to  considerations  of 
short  term  convenience  or  benefits,  such 
as  minimization  of  transportation  or 
land  acquisition  costs. 

Radon  Control  and  Tailings  Cover 
Requirements 

Many  commenters  stated  that  the 
requirements  for  radon  control  should 
be  based  upon  a  fully  quantified, 
incremental  cost-benefit  evaluation. 
However,  the  NRC  staff  reached  a 
conclusion  in  the  draft  GEIS  that 
attempting  to  establish  tailings  cover 
requirements  on  the  basis  of  a 
quantified,  incremental  cost-benefit 
evaluation  is  unreasonable  and,  indeed, 
may  be  misleading. 

In  response  to  these  comments, 
however,  the  NRC  staff  reexamined  and 
expanded  its  evaluation  of  the  strictly 
monetized,  incremental  cost-benefit 
methodology.  Conclusions  expressed  in 
the  draft  statement  concerning  the 
impracticability  and  inappropriateness 
of  attempting  to  set  a  radon  exhalation 
limit  solely  by  this  method  were  fully 
reconfirmed.  This  is  discussed  more 
fully  in  Section  5.2.2  of  the  Summary  of 
the  final  GEIS.  Given  the  long  term 
nature  of  the  mill  tailings  hazards,  and 
the  complexity  and  uncertainty 
associated  with  predicting  actual  levels 
of  radon  emissions  and  impacts  over  the 
long  term,  it  is  concluded  that  the 
problem  of  determining  tailings 
containment  requirements  cannot  be 
reduced  to  the  purely  mathematical 
formulations  required  for  the 
quantitative  cost-benefit  optimization 
methodology.  The  mathematical  process 
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grossly  oversimplifies  the  problem  and, 
thus,  while  it  appears  to  offer  a  "rational 
approach”  to  decisionmaking,  it  can  be 
misleading  and  quite  arbitrary. 

One  of  the  obvious  problems  with  this 
methodology  is  that  arguments  can 
easily  be  made  for  virtually  opposite 
positions  (little  or  no  control,  versus 
absolute  control  or  radon  releases) 
merely  by  measuring  potential  health 
impacts  over  short  or  long  time  periods. 
In  fact,  commenters  did  this.  The 
monetary  worth  of  averting  a  health 
effect  (“life  loss”  or  "life  shortening" 
due  to  cancer)  is  another  highly 
subjective  factor  which  can  vary  widely 
and,  thus,  make  more  uncertain  the  level 
of  control  which  should  be  required. 
While  arbitrary  decisions  might  be 
made  concerning  these  factors,  there  is 
no  practicable  way  to  correlate  long 
term  containment  performance  uniquely 
with  costs. 

The  NRC  staff  established  the 
proposed  Hnal  tailings  radon  flux  limit 
based  upon  an  evaluation  of  a  wide 
range  of  public  health  and  cost  factors, 
and  the  variability  of  site  specific 
conditions.  More  specifically,  these 
factors  included  evaluation  of 
alternative  radon  release  limits  in  terms 
of:  costs  for  applying  a  final  tailings 
cover  under  a  full  range  of  conditions 
that  will  occur  with  varying  ore  grades, 
impoundment  sizes  and  shapes,  cover 
material  types  and  so  on;  impacts  on 
maximum  exposed  individuals  as  they 
compare  with  existing  radiation 
protection  standards;  total  population 
exposures  as  they  compare  with 
population  exposures  fiom  natural  and 
technologically  enhanced  radon 
releases,  both  short  and  long  term;  and, 
radon  fluxes  that  occur  from  natural 
soils. 

In  consideration  of  these  perspectives 
and  the  problems  with  monetized  cost* 
benefit  evaluations,  it  was  determined 
that  the  most  reasonable  residual  radon 
emission  limit  would  be  one  that  would 
assure  that  tailings  disposal  sites  are 
eventually  returned  to  conditions  which 
are  reasonably  near  those  of  the 
surrounding  environs.  The  radon  flux 
limit  assures  that  radon  exhalation  rates 
will  be  within  the  range  of  flux  rates 
occurring  naturally  from  nearby  soils. 

Period  of  Long  Term  Concern 

Many  commenters  stated  that  tailings 
disposal  should  be  viewed  as  a  problem 
spanning  eventually  an  infinite  period  of 
time,  and  the  total  number  of  potential 
health  effects  resulting  from  radon 
releases  should  be  viewed  in  absolute 
terms.  By  integrating  health  effects  over 
such  periods  of  time,  the  number  of 
calculated  health  effects  is  extremely 
large  and,  on  the  basis  of  this. 


commenters  urged  that  advanced  modes 
of  tailings  disposal  are  warranted  to 
provide  complete  or  improved  isolation 
of  tailings.  On  the  other  hand,  some 
stated  that,  because  of  the  vast 
uncertainties  involved,  and  the  potential 
for  development  of  a  ciu'e  for  cancer,  a 
much  shorter  period  such  as  100  years  is 
appropriate  for  evaluating  the  need  and 
cost-effectiveness  of  controls.  On  this 
basis,  much  less  stringent  controls  are 
urged. 

The  NRC  has  evaluated  this  problem 
and  developed  regulations  considering 
the  inescapable  fact  that  the  tailings 
will,  in  fact,  remain  hazardous  for 
extremely  long  periods  of  time, 
hundreds  of  thousands  of  years. 

Viewing  this  matter  as  one  of  only  short 
term  significance  because  of  the 
imcertainties  involved  with  the  long 
term  or  on  the  speculation  that  there 
may  be  a  cure  for  cancer  is  unrealistic 
and  not  responsible.  On  the  other  hand, 
attempting  to  provide  absolute 
assurances  that  the  tailings,  which  are 
very  large  volume,  low-specific  activity 
wastes,  will  remain  completely  isolated 
for  infinite  time  frames  is  impracticable 
and  inappropriate  when  the  potential 
impacts  of  other  naturally  occurring  and 
technologically  enhanced,  persistent 
radon  sources  are  considered. 

The  general  conclusions  about  the 
various  tailings  disposal  modes  are 
summarized  in  Summary  Section  5.2.1 
and  Section  12.3.3  of  the  final  GEIS.  The 
tailings  siting  and  design  features 
specified  in  Ae  regulations  are  intended 
to  provide  a  degree  of  isolation  which  is 
consistent  with  the  reality  that  the 
tailings  present  long  term  hazards. 

These  measures  are  those  identified  to 
be  needed  to  account  for  potential 
failure  mechanisms  which  can  occur  in 
the  very  long  term.  The  features  which 
are  being  incorporated  into  tailings 
disposal  programs  under  the  regulations 
are  similar  to  those  of  landforms  which 
have  been  known  to  be  stable  for 
extremely  long  periods  of  time.  For  . 
example,  elimination  of  embankment 
slopes  by  below  grade  burial  or  use  of 
rock  covering  on  very  gentle  slopes  will 
make  sites  stable  landforms.  The  latter 
will  duplicate  conditions  such  as  those 
existing  in  alluvial  deposits  in  Death 
Valley  which  have  been  stable  for  20,000 
years  because  of  the  "armoring” 
provided  them  by  course  rock  and 
gravel  “desert  pavements.”  Minimum 
requirements  on  cover  thickness  have 
been  specified  with  the  knowledge  that 
covers  performance  can  be  degraded  in 
numerous  ways. 

In  general,  the  condition  of  tailings 
disposal  sites  should  be  virtually  the 
same  as  those  in  surrounding  environs 


and  should  remain  so  without  active 
care  and  maintenance.  Advanced 
tailings  disposal  modes  such  as  fixation 
or  nitric  acid  leaching  may  offer 
potentially  improved  isolation,  but  the 
improvement  over  what  are  considered 
adequate  programs  is  uncertain  while 
the  costs  are  excessively  high  and  other, 
new  problems  are  encountered  with 
such  technologies. 

Groundwater  Protection 

A  number  of  separate  issues  were 
raised  concerning  the  matter  of  tailings 
impoundment  seepage  and  groundwater 
protection. 

Some  commenters  stated  that  in 
addition  to  requiring  control  of  seepage, 
the  regulations  should  clearly  specify 
that  groundwater  uses  must  be 
protected  as  there  will  inevitably  be 
some  seepage  occurring.  The  NRC’s 
intent  in  the  proposed  regulations  was 
to  protect  current  and  potential 
groundwater  uses  and  the  final 
regulations  have  been  drafted  to 
explicitly  state  this.  That  is,  where  an 
aquifer  below  a  site  is  initially  of 
drinking  water  quality,  it  shaU  remain  so 
during  and  after  operations. 

Others  questioned  whether  continued 
seepage  from  impoundment  would  not 
be  a  problem  over  the  very  long  term. 
Because  uranium  milling  in  the  United 
States  is  conducted  in  semi-arid  regions 
and  evaporation  rates  are  fi:equently  far 
in  excess  of  rainfall  rates,  it  is  not 
expected  that  seepage  will  be  along- 
term  problem.  There  is  concern  about 
providing  good  seepage  control 
primarily  during  the  operational  period 
when  hundreds  of  tons  of  waste 
solutions  are  generated  daily  at  an 
average  mill.  After  the  impoundments 
dry,  there  will  be  virtually  no  driving 
force  for  seepage.  There  is  good  reason 
to  expect  that  Aere  is,  in  general,  little 
recharge  of  aquifers  in  interfluvial  zones 
in  the  semi-arid  milling  regions,  if  there 
is  any  at  all.  It  is  for  this  reason  that  the 
NRC  has  accepted  use  of  synthetic 
liners,  the  likely  long  term  stability  of 
which  is  questionable  at  best.  Many 
commenters  stated  that  the  matter  of 
groundwater  protection  should  only  be 
presented  as  a  broad  performance 
objective,  and  that  specific  methods  of 
control  should  not  be  identified  in  the 
regulations.  The  concern  is  that  the 
regulations  will  be  too  restrictive.  In 
general,  the  NRC  has  identified  seepage 
control  as  the  most  effective  and 
positive  way  of  protecting  groundwater; 
methods  of  seepage  control  are 
identified  in  the  regulation,  but 
flexibility  is  provided  to  select  the  most 
appropriate  ones  in  a  case-by-case 
basis.  (See  response  to  the  comment  on 
the  form  of  regulations  above.) 
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Some  commenters  noted  that  spread 
of  seepage  contamination  can'occur 
rapidly  by  fractures,  buried  channels 
and  other  zones  of  high  hydraulic 
conductivity,  and  stated  diat  the  GEIS 
and  regulations  should  recognize  this. 
Experience  has  indeed  shown  this 
concern  to  be  valid.  This  has  been  a 
matter  which  routinely  receives  scrutiny 
by  the  NRC  in  licensing  reviews  and 
uncertainty  about  the  existence  of  such 
discontinuous  features  at  a  site  are  in 
great  measure,  the  reason  for  the  NRC’s 
conclusion  that  seepage  prevention  is 
the  most  appropriate  approach  to  take  in 
groundwater  protection.  Furthermore, 
the  regulation  has  been  revised  to 
specify  more  clearly  what  site 
information  is  needed  to  provide  an 
adequate  understanding  of  hydrologic 
and  geologic  conditions  which  will 
control  seepage  and  contaminant 
transport. 

Finally,  some  stated  that  any  area 
which  overlies  an  aquifer  of  potential 
use  must  be  avoided.  As  discussed 
above  in  discussions  of  the  issue  of ' 
siting,  the  NRC  has  revised  the 
regulations  to  clearly  indicate  that  one 
of  the  few  most  important  matters  which 
determine  what  is  an  acceptable  site  is 
the  matter  of  groundwater  protection 
(see  the  response  to  the  siting  issue 
above).  However,  a  universal 
prohibition  on  siting  near  aquifers  is 
inappropriate  given  constraints  imposed 
in  meeting  other  major  objectives  and 
given  the  seepage  control  measures 
which  can  be  taken  to  effectively  assure 
groundwater  use  is  preserved. 

Cost  Estimates 

Several  commenters  considered  the 
cost  estimates  of  the  alternative  tailings 
management  programs  presented  in.the 
draft  generic  environmental  impact 
statement  to  be  underestimated.  In 
estimating  costs  in  the  draft,  the  NRC 
considered  cost  information  submitted 
by  the  industry  in  connection  with  mill 
licensing  cases,  obtained  quotes  from 
vendors  and  suppliers,  and  gathered 
information  from  current  literature  on 
earthmoving  and  construction  costs. 
Alternatives  were  clearly  defined  as 
combinations  of  separate  unit 
operations,  the  cost  of  each  being  stated 
as  a  range.  Single  unit  costs  were 
selected  from  within  the  range  to  arrive 
at  total  costs.  These  total  costs  were 
consistent  with  those  reported  by  the 
industry  in  actual  NRC  licensing  cases. 
Where  costs  were  particularly  sensitive 
to  assumptions  made  in  defining 
alternatives,  the  effects  of  variations  in 
assumptions  on  costs  were  clearly 
stated. 

The  NRC  has  reevaluated  costs  in  the 
final  GEIS.  In  doing  so,  the  NRC 


consulted  other  sources  in  addition  to 
those  consulted  in  preparing  the  draft 
GEIS.  In  general,  the  NRC  found  that 
costs  increased  by  an  amount 
attributable  to  inflation  since  the  cost 
estimates  were  made  for  the  draft  GEIS 
document  in  1978. 

Environmental  Impacts  of  Obtaining 
Reclamatian  Cover  Material 

Several  commenters  noted  that 
considerable  amounts  of  cover  material 
would  be  required  to  perform  final 
reclamation,  that  in  some  cases  such 
material  would  have  to  be  strip-mined  in 
otherwise  undisturbed  areas  (which 
would  yield  signiflcant  environmental 
impacts),  and  that  such  impacts  were 
not  addressed  in  the  draft  statement.  It 
was  further  stated  that  this  is 
particularly  of  concern  at  existing  sites 
using  above-grade  disposal  and  that  in 
some  areas  the  depth  of  soil  available 
for  excavation  is  very  limited.  Under 
such  conditions  it  would  be  necessary  to 
excavate  cover  material  from  very  large 
areas  to  obtain  sufficient  quantities  of 
earth  to  provide  reclamation  in 
accordance  with  tailings  cover 
requirements. 

This  final  GEIS  includes  an 
assessment  of  the  potential 
environmental  impacts  of  obtaining 
cover  material  (see  Section  9.3.8.4).  The 
assessment  includes  analysis  of  what  is 
considered  by  the  NRC  to  be  a  potential 
worst-case  situation  wherein:  (1)  cover 
material  must  be  obtained  by  strip¬ 
mining  otherwise  imdisturbed  terrain; 

(2)  cover  material  must  be  hauled  to  the 
site  from  a  distance  of  10  miles  (16  km); 
and  (3)  the  average  depth  of  soil 
available  for  excavation  in  the  borrow 
area  is  only  about  1  meter  (not  including 
about  0.5  m  of  topsoil  which  must  be 
stripped,  stored,  and  reapplied  to 
revegetate  the  borrow  area).  These 
conditions  are  considered  to  be  very 
conservative  assumptions.  Overburden 
or  mine  waste  produced  during  local 
mining  operations  may  well  be 
available,  and  if  so,  would  be  suitable 
material  provided  only  that  it  did  not 
contain  excessive  radioactivity.  To  the 
extent  that  overburden  or  mine  waste 
could  be  used,  requirements  for 
undisturbed  soil  materials  would  be 
reduced.  Also,  the  NRC  believes  that 
adequate  cover  materials  can  be  found 
within  distances  much  less  than  10  miles 
(there  are  over  300  sq.  miles  of  area 
within  a  radius  of  10  miles  from  any 
point),  if  not  on  the  mill  site  itself. 
Furthermore,  the  depth  of  soil  which 
may  be  excavated  and  removed  will 
likely  be  much  greater  than  1  meter. 
Even  in  the  rugged  and  rocky  terrain  of 
the  Grants,  New  Mexico  area 


excavation  depths  of  15  m  (60  ft.)  or 
more  are  feasible. 

With  respect  to  environmental 
impacts,  even  under  the  very 
conservative  assumptions  described 
above,  environmental  impacts  are 
limited;  they  are,  at  worst,  comparable 
to  those  arising  from  mill  construction 
with  respect  to  air  quality,  land  use, 
biota,  water  resources,  and  on  the 
community.  Given  that  reclamation  of 
the  borrow  area  will  include 
revegetation  to  a  natural  condition,  all 
impacts  would  be  temporary  except  for 
the  permanent  alteration  of  topography 
and  the  irretrievable  commitment  of  fuel 
burned  by  the  trucks  used  to  haul  the 
cover  material  to  the  tailings  disposal 
site.  The  NRC  considers  such  impacts  as 
small  and  insignificant  in  comparison  to 
the  benefits  obtained  by  assuring  long 
term  physical  isolation  of  the  buried 
tailings  and  reduced  residual  radon 
emissions. 

Financial  Surety 

Several  commenters  argued  that  self- 
insurance  or  third-party  insurance 
should  be  considered  as  a  surety 
mechanism.  The  basis  for  ruling  out  self- 
insurance  is  simply  that  such  an 
arrangement  would  provide  no 
additional  assurance,  other  than  that 
which  would  already  exist  through 
license  requirements.  Other  commenters 
indicated  that  the  required  amount  of 
surety  coverage  should  be  based  on  the 
licensee's  costs  for  decommissioning 
and  reclamation  as  opposed  to 
contractor  costs  which  include 
increased  overhead  and  profit.  With 
regard  to  the  required  amount  of  surety 
coverage,  it  seems  obvious  that  the 
purpose  of  the  surety  mechanism  is  to 
protect  the  public  from  the  possibility  of 
a  licensee's  inability  to  perform  the 
required  decommissioning  and 
reclamation  and  thus  the  only  time 
when  a  surety  would  be  collected  would 
be  in  the  event  of  default.  A  licensee's 
cost  estimate  would  certainly  be  less 
than  costs  which  an  independent 
contractor  would  charge;  therefore, 
inadequate  protection  would  result  if 
estimates  based  on  licensee  costs  were 
permitted. 

Several  other  commenters  questioned 
the  availability  of  surety  bonds  under 
the  conditions  described  as  necessary 
for  satisfaction  of  the  surety 
requirement.  Although  the  NRC's 
investigation  of  the  situation  does 
indicate  that  there  seems  to  be 
resistance  on  the  part  of  some  bonding 
companies  to  becoming  involved  in 
issuing  bonds  to  companies  subject  to 
government  regulation,  the  resistance 
appears  to  be  the  result  of  a 
misunderstanding  of  the  requirements  of 
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the  regulation.  The  surety  mechanism 
covers  specific  decommissioning  and 
reclamation  activities  committed  to  by 
operator  in  the  license  and  is  not  a 
guarantee  to  satisfy  an  indefinite  set  of 
requirements  which  may  be  established 
15  or  20  years  in  the  future.  Furthermore, 
the  evidence  indicates  that  the  surety 
market  is  competitive  since  some  bonds 
have  been  obtained  by  uranium 
recovery  operators  even  recently.  In 
addition,  flexibility  exists  in  terms  of 
acceptable  types  of  mechanisms  to 
satisfy  the  surety  requirement. 

Another  comment  which  was  raised 
pertaining  to  the  decommissioning  and 
reclamation  surety  concerned  the 
required  term  of  the  surety.  As  stated  in 
the  draft  GEIS  and  the  proposed  rules, 
the  term  of  the  surety  must  be  open- 
ended  in  order  to  provide  the  requisite 
high  level  of  assurance.  The  NRC 
considered  that  unless  the  surety 
remained  in  force  until  decommissioning 
and  reclamation  activities  covered  by 
the  arrangement  were  completed,  there 
would  be  nothing  to  prevent  the  surety 
company  from  cancelling  the 
arrangement  if  and  when  the  financial 
stability  of  the  licensee  became 
questionable  or  at  the  end  of  milling 
operations  when  the  assurance  is  most 
needed.  Obviously,  this  would  provide 
the  public  with  totally  inadequate 
protection.  However,  through  further 
consideration  and  investigation,  the 
NRC  has  learned  that  other  types  of 
arrangements  may  provide  the  same 
high  level  of  assurance  as  an  open- 
ended  arrangement  does.  Therefore, 
provision  has  been  made  in  the 
decommissioning  and  reclamation 
surety  criterion  to  allow  flexibility 
concerning  the  term  of  the  arrangement, 
providing  the  same  high  level  of 
assurance  exists. 

Long  Term  Funding 

A  number  of  comments  were  received 
concerning  the  requirement  that  an 
amount  be  paid  to  cover  the  costs  of 
long  term  site  surveillance.  Some 
commenters  indicated  that  the  amount, 
the  equivalent  of  $250,000  in  1978 
dollars,  was  too  high,  others  stated  that 
it  was  too  low,  and  some  indicated  that 
they  considered  it  should  correlate  with 
the  size  of  the  disposal  site.  The  basis 
for  the  long  term  fund,  as  established  in 
the  draft  GEIS,  is  that  something  on  the 
order  of  an  annual  site  inspection  to 
confirm  the  integrity  of  the  site  will  be 
all  that  is  necessary.  However,  the 
requirement  is  designed  so  that 
sufficient  flexibility  exists  to  increase 
the  required  charge,  if  appropriate,  at 
certain  sites  if  it  is  determined  that  the 
necessary  level  of  surveillance  and  site 
control  are  significantly  greater  than 


assumed  in  the  GEIS.  For  example,  this 
might  occur  if  fencing  is  determined  to 
be  necessary.  However,  the  NRC 
considers  that  as  long  as  some  ongoing 
monitoring  is  appropriate,  the  nominal 
charge  established  by  this  requirement 
could  hardly  be  reduced. 

Other  commenters  indicated  that  they 
considered  the  long  term  fund  charge 
should  be  designed  like  an  insurance 
fund  and  cover  any  damage  which  may 
result  from  a  catastrophic  event.  As 
discussed  in  Section  14.3  of  the  final 
GEIS,  the  staff  considered  an  insurance 
fund  to  cover  costs  associated  with 
unforeseen  events  such  as  catastrophic 
occurrences,  but  rejected  this  option  on 
the  basis  that  the  likelihood  of  such  an 
occurrence  would  be  small  and  design 
against  it  would  be  impractical  beyond 
that  which  is  already  required  in  terms 
of  siting  and  design.  As  mentioned 
above,  where  there  is  significant 
uncertainty  about  long  term 
performance,  which  might  occur  at  an 
existing  site  where  options  for  tailings 
disposal  are  limited,  more  than  the 
minimum  fee  can  be  charged. 

Government  Land  Ownership 

A  number  of  commenters  inquired 
about  how  the  land  ownership 
requirements  would  be  implemented, 
particularly  with  regard  to  existing 
facilities  where  UMTRCA  explicitly 
allows  for  NRC  discretion.  Transfer  of 
an  unencumbered  fee  estate  may  be 
difficult  to  achieve  since  land  ownership 
can  be  a  complex  matter,  particularly  in 
western  states  where  it  is  not 
uncommon  for  surface  rights,  mineral 
rights  (including  oil  and  gas),  and  water 
rights  to  be  conveyed  as  separate 
interests.  The  NRC  is  concerned  that  if 
complete  and  total  transfer  is  required, 
land  ownership  considerations  (i.e.,  the 
difficulty  in  assembling  title  to  all 
interests)  may  significantly  impact  the 
selection  of  sites.  If  the  ability  to  obtain 
title  to  land  became  a  driving  force  in 
the  site  selection  process,  this  would  be 
wholly  inconsistent  with  the 
fundamental  conclusion  of  the  GEIS,  i.e.. 
that  physical  isolation  as  opposed  to 
institutional  arrangements  must  be  the 
primary  means  of  long  term  control. 

In  addition  to  concluding  that  physical 
site  characteristics  conducive  to  long 
term  stability  are  of  overriding 
importance,  the  NRC  considers  that  in 
most  cases  Government  control  of  the 
surface  rights  is  necessary  (1)  to  control 
land  uses  at  the  disposal  site  which 
could  lead  to  disruption  of  the  tailings, 
and  (2)  in  general,  to  assure  ongoing 
surveillance  is  performed.  Government 
control  is  also  considered  prudent  so 
that  in  the  unlikely  event  that  remedial 
action  at  a  disposal  site  is  required,  a 


government  agency,  because  it  is 
probably  the  only  institution  which 
would  have  sufficient  resources,  would 
be  available  to  support  proper  action. 
However,  transfer  of  certain  subsurface 
rights  may  be  of  less  importance  in 
providing  the  necessary  control. 

Thus,  although  Criterion  11  requires 
applicants/ operators  to  make  a  serious 
effort  to  acquire  all  interests  in  the  land, 
sufficient  flexibility  is  maintained  to 
permit  the  Commission  to  determine 
that  surface  ownership,  by  itself,  of  a 
site  with  characteristics  conducive  to 
long  term  stability  may  be  sufficient.  In 
addition,  the  Commission  would  require 
appropriate  notice  in  the  public  land 
records  that  the  land  is  being  used  for 
tailings  disposal  and  thus,  would  be 
subject  to  an  NRC  license  prohibiting 
the  disturbance  of  the  tailings  in  the 
exercise  of  any  other  interest  in  the  real 
property. 

In  addition.  Criterion  11  makes 
essentially  no  distinction  between  land 
ownership  requirements  for  licenses 
issued  before  or  after  November  8, 1981. 
As  discussed  in  Sections  12.3.11  and  13.4 
of  the  final  GEIS,  the  NRC  has 
concluded  that  surface  ownership  is 
necessary  to  assure  ongoing 
surveillance,  except  possibly  in  the  case 
of  deep  mine  disposal.  Thus,  although 
UMTRCA  directs  the  Commission  to 
specifically  consider  the  status  of  land 
ownership  at  existing  facilities,  the  NRC 
does  not  consider  it  reasonable  to 
expect  that  any  licensee  or  site  owner 
would  be  willing  to  accept  the  onerous 
obligation  associated  with  a  perpetual 
NRC  license,  which  would  be  required  if 
land  ownership  is  not  transferred.  Given 
these  circumstances,  the  NRC  does  not 
expect  there  will  be  a  situation  where 
waivers  to  surface  land  ownership 
transfer  requirements  will  be 
appropriate. 

Agreement  State  Regulation 

A  number  of  commenters  indicated 
that  the  draft  GEIS  failed  to  assess  the 
Agreement  States’  programs.  Others 
inquired  as  to  how  the  new 
requirements  would  be  implemented  in 
Agreement  States.  The  amendments  to 
the  Mill  Tailings  Act  in  1979  clarify 
when  the  new  requirements  become 
effective  in  Agreement  States. 

Generally,  the  States  are  required  to 
implement  the  new  requirements 
immediately,  to  the  extent  practicable, 
and  to  establish  standards  by  November 
of  1981  which  are  equivalent  to,  or  more 
stringent  than,  the  minimum  national 
standards  established  by  the 
Commission.  Also,  the  UMTRCA 
requires  Agreement  States  to  complete 
independent,  documented 
environmental  assessments  in 
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connection  with  each  licensing  case. 

The  need  for  such  documents  and  public 
review  is  a  major  conclusion  of  the  Hnal 
GEIS.  The  Mill  Tailings  Act  also 
requires  the  Commission  to  evaluate  the 
equivalency  of  the  Agreement  State 
program  by  November  1981.  A  more 
comprehensive  set  of  criteria  to  be  used 
in  review  of  Agreement  State  programs 
is  being  developed  by  the  NRC  and  will 
be  made  publicly  available.  It  is 
considered  that  a  detailed  evaluation  of 
the  Agreement  State  program  is  not 
appropriate  in  the  GEIS;  however,  the 
general  role  of  Agreement  States  and 
their  relationship  with  NRC  is  discussed. 

Exemption  From  Licensing  Small 
Quantities  of  Byproduct  Material 

Some  commenters  suggested  that 
small  quantities  of  byproduct  material 
connected  with  research  and 
development  should  be  exempted  from 
licensing  requirements.  The  NRC  agrees 
that  this  would  be  desirable  but  is  not, 
at  this  time,  proposing  rules  to  provide 
for  either  an  exemption  or  general 
license  (i.e.,  a  license  effective  without 
the  filing  of  applications  with  the 
Commission  or  the  issuance  of  licensing 
documents  to  particular  persons) 
covering  small  quantities  of  byproduct 
material.  In  order  to  exempt  materials 
from  licensing  requirements  or  issue 
general  licenses,  the  Commission  must 
determine  that  the  quantities  of 
materials  involved  will  not  be  harmful 
to  the  health  and  safety  of  the  public 
and  to  the  environment.  It  is  the  NRC’s 
understanding  that  the  quantities  of 
tailings  generally  involved  in  research 
and  development  activities  may  be  as 
large  as  a  few  tons.  The  NRC  notes  that 
a  quantity  such  as  this  may,  among 
other  things,  result  in  a  buildup  of 
unacceptable  radon  concentrations  in 
improperly  ventilated  structures.  Thus, 
the  NRC  believes  that  additional 
evaluations  are  necessary  before  it  can 
be  determined  what  quantities  of 
tailings  can  be  exempted  from  licensing 
requirements  or  be  covered  under  a 
general  license.  The  NRC  is  therefore 
further  considering  this  issue  and  plans 
to  publish  its  conclusions  on  this  subject 
at  a  later  date  in  order  not  to  delay 
issuance  of  the  rules  identified  below. 

In  the  meantime,  it  will  be  necessary 
for  individuals  conducting  research  and 
development  activities  using  byproduct 
material,  as  defined  in  10  CFR  Part  40,  to 
obtain  a  specific  NRC  license.  The  NRC 
does  not  believe  this  should  be  a 
significant  administrative  or  costly 
burden  on  applicants  since  it  is 
anticipated  minimal  information  will  be 
required  in  license  applications  (i.e., 
provisions  for  (1)  providing  proper 
ventilation;  (2)  conducting  necessary 


radiation  safety  surveys;  and  (3) 
disposal  of  materials  to  properly 
licensed  persons).  Furthermore,  there 
are  presently  no  fees  in  10  CFR  Part  170 
applicable  to  the  use  of  these  quantities 
of  byproduct  material  for  research  and 
development  activities.  The  NRC  does 
not  plan  to  require  fees  for  these 
licenses,  at  least  until  formal  rules  to  10 
CFR  Part  170  have  been  adopted.  The 
NRC  requests  written  comments  on  this 
matter  and  any  additional  information 
on  specific  quantities  and  uses  to  be 
considered  for  exemption  or  covered  by 
a  general  license.  The  technical  basis  for 
such  comments  is  also  requested. 

IV.  SigniHcant  Features  of  Final  Rules 

The  rules  promulgated  in  this  notice 
are  derived  from  the  conclusions 
reached  in  the  final  GEIS  on  uranium 
milling  and  the  requirements  established 
by  the  UMTRCA.  The  major  conclusions 
reached  in  the  final  GEIS  relative  to 
needed  rule  changes,  stated  here  in 
broad  terms,  are; 

1.  In  selecting  among  alternative 
tailings  disposal  sites  or  judging  the 
adequacy  of  existing  sites,  consideration 
should  be  given  to  speciHc  site 
characteristics  which  will  assure 
meeting  the  broad  objective  of  isolating 
tailings  and  associated  contaminants 
from  humans  and  the  environment 
without  ongoing  active  maintenance  for 
thousands  of  years. 

2.  The  “prime  option”  for  tailings 
disposal  is  placement  below  grade. 

3.  Where  full  below  grade  burial  is  not 
practicable  and  tailings  must  be  located 
above  grade,  tailings  should  be  placed  * 
as  much  below  grade  as  is  reasonably 
achievable. 

4.  Methods,  such  as  liners  or 
dewatering,  should  be  employed  to 
reduce  seepage  of  toxic  materials  into 
groundwater  to  the  maximum  extent 
reasonably  achievable.  Any  seepage 
which  might  occur  must  not  result  in  the 
deterioration  of  the  quality  of  existing 
affected  groundwater. 

5.  Sufficient  earth  cover,  but  not  less 
than  3  meters,  should  be  placed  over 
tailings  to  reduce  radon  exhalation  from 
buried  tailings  to  a  calculated  value  of 
not  more  than  2pCi/m^-sec  above 
natural  background  levels.  A  full  self- 
sustaining  vegetative  cover  should  be 
established  on  the  earth  cover  or  a  rock 
cover  employed  to  reduce  to  negligible 
amounts  the  potential  for  significant 
wind  and  water  erosion  of  the  earth 
cover.  In  arid  and  semi-arid  regions 
where  it  is  unlikely  vegetation  will  be 
full  and  self-sustaining,  rock  cover 
stabilization  is  mandatory. 

6.  Milling  operations  should  be 
conducted  so  that  all  airborne  effluent 
'releases  are  reduced  to  as  low  as  is 


reasonably  achievable.  To  accomplish 
this  objective,  staged  reclamation  of 
tailings  systems  should  be  considered  to 
control  radon  emissions  and  the  blowing 
of  dusts  from  tailings  and  frequent 
determinations  of  the  performance  of 
emission  control  devices  should  be 
made  to  ensure  that  these  devices  are 
operating  at  anticipated  efficiencies. 

7.  Financial  surety  arrangements 
should  be  established  to  ensure  that 
sufficient  funds  are  available  to  cover 
the  costs  of  decontamination  and 
decommissioning  the  mill,  mill  site,  and 
environs  and  for  the  reclamation  of 
tailings  areas. 

8.  Sites  on  which  tailings  are  finally 
disposed  should  be  controlled  through 
ownership  and  custody  by  a  government 
agency  unless,  in  special  cases  as  might 
occur  in  deep  mine  disposal,  this  is 
determined  unnecessary. 

9.  Funds  should  be  provided  by  each 
mill  operator  to  cover  the  costs  of  long 
term  site  surveillance  and  any  probable 
long  term  monitoring  and  maintenance 
requirements. 

10.  Construction  of  a  uranium 
extraction  facility  or  tailings  disposal 
area  should  not  commence  until  the 
NRC  has  completed  its  final 
environmental  impact  assessment 
required  by  the  National  Environmental 
Policy  Act  (NEPA),  or  an  Agreement 
State  has  completed  its  written 
environmental  analysis  as  required  by 
UMTRCA. 

The  UMTRCA,  among  other  things, 
specifies: 

1.  A  revised  definition  of  “byproduct 
material”  to  include  tailings  or  wastes 
produced  by  the  extraction  or 
concentration  of  uranium  or  thorium 
from  any  ore  processed  primarily  for  its 
source  material  content; 

2.  Ownership  and  custody 
requirements  for  byproduct  material; 

3.  Provisions  for  requiring  bonds, 
sureties,  or  other  financial  arrangements 
covering  the  decontamination, 
decommissioning,  and  reclamation  of 
sites,  structures,  and  equipment  used  in 
conjunction  with  byproduct  material; 
and 

4.  Provisions  governing  Agreement 
State  authority  under  Section  274  of  the 
Atomic  Energy  Act. 

The  significant  features  of  the  new 
rules  are  discussed  below.  Several 
changes,  as  indicated  in  the  above 
discussion  and  the  Summary  and 
Appendix  A  of  the  final  GEIS,  have  been 
made  in  these  rules  to  reflect  public 
comments,  to  better  clarify  specific 
requirements,  and,  where  practical,  to 
provide  flexibility, 

1.  Section  40.26  of  Part  40  is  amended 
to  add  a  new  paragraph  (d)  which 
specifies  that  the  general  license 
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covering  tailings  at  active  mills  expires 
within  nine  months  from  the  effective 
date  of  this  amendment  unless  an 
affected  licensee  has  submitted  an 
application  for  license  renewal  or 
amendment  which  includes  a  detailed 
program  from  meeting  the  technical  and 
hnancial  criteria  contained  in  the  new 
Appendix  A  to  Part  40.  The  Commission 
considers  this  amendment  necessary  to 
ensure  that  all  existing  mill  operators 
who  have  not  already  done  so  develop 
acceptable  programs  relating  to  the  long 
term  disposition  of  tailings  at  active 
mills  in  a  timely  manner. 

2.  Section  40.31  of  Part  40  is  amended 
by  adding  a  new  paragraph  (g)  to 
require  applicants  for  mill  licenses  to 
propose  written  speciflcations  relating 
to  the  operation  of  mills  and  disposition 
of  tailings  or  wastes  to  achieve 
requirements  and  objectives  set  forth  in 
a  new  Appendix  A  to  10  CFR  40.  As 
provided  by  paragraph  (g),  applicants 
for  mill  licenses  must  clearly 
demonstrate  how  the  requirements  and 
objectives  set  forth  in  Appendix  A  have 
been  addressed;  failure  to  clearly 
demonstrate  how  the  requirements  and 
objectives  in  Appendix  A  have  been 
addressed  will  be  grounds  for  refusing 
to  accept  an  application  for  a  license. 
These  requirements  and  objectives  are 
discussed  in  the  following  Item  #3. 

3.  A  new  Appendix  A  entitled, 
“Criteria  Relating  to  the  Operation  of 
Mills  and  Disposition  of  Tailings  or 
Wastes  Produced  by  the  Extraction  or 
Concentration  of  Source  Material  From 
Ores  Processed  Primarily  for  their 
Source  Material  Content,"  is  added  to  10 
CFR  40.  As  indicated  in  the  August  24 
notice,  this  appendix  consists  of  four 
major  categories:  technical  criteria; 
financial  criteria;  site  and  byproduct 
material  ownership  criteria;  and  long 
term  site  surveillance  criteria.  These 
criteria  are,  for  the  most  part,  essentially 
the  same  as  those  contained  in  the 
August  24  notice  except  that  many  of  the 
terms  and  provisions  included  in  the 
proposed  criteria  have  been  more 
explicitly  defined  and/or  clarified  as 
recommended  in  public  comments.  Also, 
flexibility  is  provided  in  many  cases  as 
suggested  in  public  comments  to  allow 
achieving  an  optimum  tailings  disposal 
program  on  a  site  specific  basis. 

The  detailed  bases  for  the  criteria  in 
the  new  Appendix  A  are  contained  in 
the  final  GEIS.  As  noted  above  in 
preparing  the  final  GEIS.  the  NRG  has 
completely  rechecked  cost  estimates  for 
meeting  the  major  criteria  in  Appendix 
A.  Estimated  costs  were  derived  from 
information  on  costs  submitted  by 
applicants  for  licenses,  experienced 
engineering  consultants  under  NRG 


contracts,  and  other  information  on 
costs  available  to  the  NRG.  The 
Commission  believes  that  under  these 
criteria  tailings  and  wastes  can  be 
disposed  of  at  reasonable  costs  in  a 
manner  that  the  purposes  and  mandates 
of  the  UMTRCA  will  be  achieved  and 
fulfilled,  respectively.  Thus,  the  need  for 
ongoing  active  care  and  maintenance 
programs  to  redress  degradation  of  the 
tailings  isolation  by  natural  weathering 
and  erosion  forces  can  be  essentially 
eliminated.  In  that  the  technical  criteria 
relating  to  the  siting  of  mills  and  tailings 
disposal  areas  preclude  location  of 
tailings  or  milling  operations  in  an  area 
that  could  be  disrupted  by  natural 
events  such  as  flooding,  these  criteria 
will  ensure  that  the  requirements  of 
Executive  Order  11988  of  May  23, 1977, 
concerning  flood  plain  management  are 
met.  Therefore,  as  well  as  assuring 
tailings  isolation,  flood  plains  will  be 
protected. 

The  new  Appendix  A  requires  all  mill 
operators  to  develop  and  submit  to  the 
NRG  definitive  programs  meeting  the 
technical  and  financial  criteria  in  the 
Appendix.  These  programs  must  be 
submitted  with  license  renewals  or 
within  nine  months  from  the  effective 
date  of  the  appendix,  whichever  occurs 
first. 

4.  Paragraphs  (b)  of  §  40.14  and  (e)  of 
§  40.32  of  10  CFR  40  are  amended  to 
require  the  Director  of  the  NRC’s  Office 
of  Nuclear  Material  Safety  and 
Safeguards  or  his  designee  to  make  a 
positive  finding  on  an  applicant's 
proposed  plans  as  meeting  the 
requirements  and  objectives  in 
Appendix  A  prior  to  commencement  of 
construction  of  a  mill  which  produces 
byproduct  material.  This  finding  would 
be  that  made  in  the  final  environmental 
impact  statement  (or  other 
environmental  assessment]  prepared 
pursuant  to  10  CFR  Part  51.  These 
amendments  delete  paragraph  (b)  of 
§  40.14  and  preclude  exemptions  from 
the  requirements  of  §§  40.31(f)  and 
40.32(e)  of  Part  40.  They  also  amend 
paragraph  (e)  of  §  40.32  to  require  the 
denial  of  applications  for  licenses  where 
construction  is  started  before  the 
appropriate  environmental  appraisals 
are  completed  and  documented. 
Construction  activities  are  likely  to 
result  in  significant  and  long  lasting 
environmental  impacts,  the  propriety  of 
which  cannot  be  ascertained  until  these 
environmental  appraisals  are  completed 
and  documented.  The  Commission  also 
notes  in  this  regard  that  milling  results 
in  the  production  of  large  quantities  of 
byproduct  material  as  tailings  each  year. 
When  construction  of  a  mill  begins, 
including  its  tailings  disposal  area. 


irrevocable  commitments  are  made 
regarding  tailings  disposal.  Given  that 
each  mill  tailings  pile  constitutes  a  low- 
level  waste  burial  site  containing  long 
lived  radioactive  materials,  the 
Commission  believes  that  prudence 
requires  that  speciHc  methods  of  tailings 
disposal,  mill  decontamination,  site 
reclamation,  surety  arrangements,  and 
arrangements  to  allow  for  transfer  of 
site  and  tailings  ownership  be  worked 
out  and  approved  before  a  license  is 
granted. 

The  Commission  further  notes  that 
similar  irrevocable  and/ or  irretrievable 
environmental  impact  and  resource 
commitments  are  involved  in  the 
commencement  of  construction  of  plants 
and  facilities  in  which  source  materials 
are  possessed  and  used  for  the 
production  of  uranium  hexafluoride  and 
commercial  waste  disposal  by  land 
burial.  Accordingly,  the  requirements  of 
the  revised  paragraphs  (b)  of  §  40.14  and 
(e)  of  §  40.32  would  apply  to  these  plants 
and  facilities. 

5.  The  amendments  to  10  CFR  30  and 
70  also  relate  to  commencement  of 
construction  of  other  types  of  plants  and 
facilities  in  which  byproduct  and  special 
nuclear  materials  are  used  and 
possessed.  The  Commission  believes 
commencement  of  construction  of  these 
plants  and  facilities  may  also  result  in 
irreversible  and  irretrievable 
commitments  of  environmental  impacts 
and  resources.  Therefore,  the 
Commission  believes  that  it  is  also 
desirable  and  necessary  that  a  final 
environmental  impact  statement  or 
assessment  be  completed  and 
documented  before  authorizing 
commencement  of  construction.  Thus,  10 
CFR  30.11(b),  10  CFR  30.33(a)(5),  10  CFR 
70.14(b)  and  10  CFR  70.23(a)(7)  are 
amended  to  conform  to  the  foregoing 
amendments  to  10  CFR  40. 

6.  A  new  §  150.15a  is  added  to  10  CFR 
Part  150  to  enumerate  certain  authorities 
reserved  to  the  Commission  under 
UMTRCA.  Paragraph  (a)  is  drawn 
directly  from  sections  204(f)  and  202(a) 
of  UMTRCA.  Paragraph  (b)  is  extracted 
from  §  83  of  the  Atomic  Energy  Act  of 
1954,  as  added  by  §  202(a)  of  UMTRCA. 
The  language  of  UMTRCA  and  its 
legislative  history  indicate  that  the  NRC 
is  to  make  the  determinations  under, 
and  establish  standards  pursuant  to, 

§  83,  which  minimum  Federal  standards 
and  determinations  must,  under  §  204(e) 
of  the  UMTRCA,  be  met  by  the 
Agreement  States.  New  §§  150.31  and 
150.32  outline  requirements  in  the 
UMTRCA  for  Agreement  State 
regulation  of  tailings  or  activities  that 
produce  such  tailings  or  wastes.  These 
new  sections  are  taken  directly  from 
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§  2740  of  the  Atomic  Energy  Act.  as 
added  by  §  204(c)  of  the  UMTRCA. 

Under  the  provisions  of  the  new 
§  150.31,  an  Agreement  State  must,  after 
November  8, 1961,  require  compliance 
with  standards  for  the  protection  of  the 
public  health,  safety,  and  the 
environment  from  hazards  associated 
with  byproduct  material  which  are 
equivalent,  to  the  extent  practicable,  or 
more  stringent  than,  standards  in  the 
new  Appendix  A  of  10  CFR  Part  40 
discussed  in  Item  3  above.  Before 
November  8, 1981,  an  Agreement  State 
must  require  compliance  with  Appendix 
A  of  10  CFR  Part  40  to  the  maximum 
extent  practicable.  As  discussed  above, 
the  provisions  of  the  new  Appendix  A 
will  require  all  mill  operators  to  develop 
and  submit  detailed  programs  (which 
include  appropriate  supporting  data,' 
analyses,  and  alternatives)  meeting  the 
technical  and  financial  criteria  in  the 
Appendix  A  in  connection  with  license 
renewals  or  within  nine  months, 
whichever  occurs  first.  The  Commission 
believes  that  it  is  practicable  for 
Agreement  State  licensees  to  develop 
and  submit  similar  detailed  programs  to 
their  respective  licensing  authorities  in 
view  of  the  length  of  time  active  milling 
operators  have  known  of  the  basic 
components  of  these  criteria  and  the 
nearly  one  year  period  before  submittals 
are  required.  Therefore,  the  Commission 
expects  Agreement  States  to 
immediately  implement  this  requirement 
under  the  provisions  of  the  UMTRCA 
which  require  Agreement  States  to 
implement  equivalent  standards  “to  the 
maximum  extent  practicable”  during  the 
interim  period  until  November  8. 1981. 
The  Commission  notes  in  this  regard 
that  approval  of  a  final  acceptable  plan 
(which  may  include  various  remedial 
alternatives  for  the  management  of 
existing  taihngs  systems  as  well  as 
alternatives  for  the  management  of 
tailings  to  be  generated  in  the  future) 
may  take  a  long  time  following  submittal 
of  initial  plans  by  licensees  given  the 
difficulty  of  the  issues  typically  involved 
at  existing  sites.  Thus,  it  is  necessary  for 
present  mill  operators  to  begin  now  to 
develop  programs  for  meeting  the 
standards  in  the  new  Appendix  A  to  10 
CFR  Part  40  rather  than  to  delay  until 
November  8, 1981,  to  develop  plans  and/ 
or  alternative  programs  for  meeting  the 
standards.  Furthermore,  the  Commission 
considers  it  practicable  now,  even 
before  final  plans  may  have  been 
worked  out  and  approved,  to 
immediately  implement  steps  to  reduce 
airborne  effluent  releases  from  both 
plant  operations  and  tailings  systems 
and  seepage  from  tailings  systems  to 
levels  which  are  as  low  as  are 


reasonably  achievable  as  specified  in 
the  standards  of  the  new  appendix.  This 
is  also  required  in  order  to  meet  the  EPA 
standards  in  40  CFR  190  which  must  be 
enforced  by  the  Commission  and 
Agreement  States  by  December,  198a 
Therefore,  it  is  essential  that  licensing 
action  be  taken  now  to  ensure  interim 
tailings  management  programs  which 
deal  with  presently  occurring  impacts 
such  as  blowing  tailings  and 
uncontrolled  seepage  are  worked  out  on 
an  immediate  basis  even  before 
complete  disposal  programs  can  be 
finalized. 

V.  Future  Actions 

The  UMTRCA  establishes  certain 
responsibilities  and  authorities  whereby 
the  Environmental  Protection  Agency 
(EPA)  must  develop  standards  of 
general  application  for  the  protection  of 
the  public  health,  safety,  and  the 
environment  from  radiological  and 
nonradiological  hazards  associated  with 
the  processing  and  with  the  possession, 
transfer,  and  disposal  of  byproduct 
materials.  These  generally  applicable 
standards  for  nonradiological  hazards 
must  provide  for  the  protection  of 
human  health  and  the  environment 
consistent  with  the  standards  required 
under  subtitle  C  of  the  Solid  Waste 
Disposal  Act,  as  amended.  The 
Commission  and  any  State  permitted  to 
exercise  authority  under  §  274b.(2)  of 
the  Atomic  Energy  Act  must  apply  these 
standards  of  general  application  in 
licensing  actions  involving  byproduct 
material. 

The  EPA  has  not,  as  yet,  proposed  the 
standards  described  above.  It  is  the 
Commission's  understanding,  based  on 
NRC  and  EPA  staff  discussions,  that 
these  standards  will  probably  not  be 
proposed  before  1981.  Upon  finalization 
of  the  EPA  standards,  it  is  likely  that 
minor  changes  will  be  required  in  the 
Commission’s  regulations.  However,  to 
delay  issuance  of  the  rules  set  forth 
below  until  the  final  EPA  standards 
have  been  issued  will,  in  all  probability, 
preclude  sufficient  time  for  applicable 
Agreement  States  to  adopt  standards 
which  are  equivalent  to  or  more 
stringent  than  those  of  the  Commission’s 
by  November  8, 1981,  in  order  to  meet 
the  requirements  in  the  UMTRCA. 

VI.  Regulatory  Changes 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
the  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978,  as  amended,  and 
sections  552  and  553  of  title  5  of  the 
United  States  Code,  the  following 
amendments  to  Title  10,  Code  of  Federal 
Regulations,  Parts  30,  40,  70.  and  150  are 


published  as  a  document  subject  to 
codification. 

PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

§  30.11  [Amended] 

1.  Section  30.11  of  10  CFR  30  is 
amended  by  deleting  paragraph  30.11(b). 

2.  Section  30.33  of  10  CFR  30  is 
amended  by  revising  paragraph  (a)(5)  to 
read  as  follows: 

§  30.33  General  requirements  for  issuance 
of  specific  licenses. 

(a)  *  *  * 

(5)  In  the  caseiof  an  application  for  a 
license  to  receive  and  possess 
byproduct  material  for  commercial 
waste  disposal  by  land  burial  or  for  the 
conduct  of  any  other  activity  which  the 
Commission  determines  will 
significantly  affect  the  quality  of  the 
environment,  the  Director  of  Nuclear 
Material  Safety  and  Safeguards  or  his 
designee,  before  commencement  of 
construction  of  the  plant  or  facility  in 
which  the  activity  will  be  conducted,  on 
the  basis  of  information  filed  and 
evaluations  made  pursuant  to  Part  51  of 
this  chapter,  has  concluded,  after 
weighing  the  environmental,  economic, 
technical,  and  other  benefits  against 
environmental  costs  and  considering 
available  alternatives,  that  the  action 
called  for  is  the  issuance  of  the 
proposed  license,  with  any  appropriate 
conditions  to  protect  environmental 
values.  Commencement  of  construction 
prior  to  such  conclusion  shall  be 
grounds  for  denial  of  a  license  to  receive 
and  possess  byproduct  material  in  such 
plant  or  facility.  As  used  in  this 
paragraph  the  term  “commencement  of 
construction”  means  any  clearing  of 
land,  excavation,  or  other  substantial 
action  that  would  adversely  affect  the 
environment  of  a  site.  The  term  does  not 
mean  site  exploration,  necessary  roads 
for  site  exploration,  borings  to 
determine  foundation  conditions,  or 
other  preconstruction  monitoring  or 
testing  to  establish  background 
information  related  to  the  suitability  of 
the  site  or  the  protection  of 
environmental  values. 


PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

3.  Section  40.1  of  10  CFR  40  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  40.1  Purpose. 

(a)  The  regulations  in  this  Part 
establish  procedures  and  criteria  for  the 
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issuance  of  licenses  to  receive  title  to, 
receive,  possess,  use,  transfer,  or  deliver 
source  and  byproduct  materials,  as 
defined  in  this  Part,  and  establish  and 
provide  for  the  terms  and  conditions 
upon  which  the  Commission  will  issue 
such  licenses.  The  regulations  in  this 
Part  do  not  establish  procedures  and 
criteria  for  the  issuance  of  licenses  for 
materials  covered  under  Title  I  of  the 
Uranium  Mill  Tailings  Radiation  Control 
Act  of  1978  (92  Stat.  3021). 
****** 

4.  Section  40.2a  of  10  CFR  40  is  added 
to  read  as  follows: 

§  40.2a  Coverage  of  inactive  tailings  sites. 

(a)  Prior  to  the  completion  of  the 
remedial  action,  the  Commission  will 
not  require  a  license  pursuant  to  this 
Part  for  possession  of  byproduct 
material  as  defined  in  this  Part  that  is 
located  at  a  site  where  milling 
operations  are  no  longer  active,  if  the 
site  is  designated  a  processing  site 
covered  by  the  remedial  action  program 
of  Title  I  of  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978.  The 
Commission  will  exert  its  regulatory  role 
in  remedial  actions  primarily  through 
concurrence  and  consultation  in  the 
execution  of  the  remedial  action 
pursuant  to  Title  I  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978. 

(b)  The  Commission  will  regulate 
byproduct  material  as  defined  in  this 
Part  that  is  located  at  a  site  where 
milling  operations  are  no  longer  active, 
if  such  site  is  not  covered  by  the 
remedial  action  program  of  Title  I  of  the 
Uranium  Mill  Tailings  Radiation  Control 
Act  of  1978.  The  criteria  in  Appendix  A 
of  this  Part  will  be  applied  to  such  sites. 

5.  Section  40.3  of  10  CFR  40  is  revised 
to  read  as  follows: 

§  40.3  License  requirements. 

No  person  subject  to  the  regulations  in 
this  Part  shall  receive  title  to.  own, 
receive,  possess,  use.  transfer,  or  deliver 
byproduct  material  as  defined  in  this 
Part  or  any  source  material  after 
removal  from  its  place  of  deposit  in 
nature,  except  as  authorized  in  a 
specific  or  general  license  issued  by  the 
Commission  pursuant  to  the  regulations 
in  this  Part. 

§40.11  [Amended] 

6.  Section  40.11  of  10  CFR  40  is 
amended  by  adding  the  words  “or  the 
Uranium  Mill  Tailings  Radiation  Control 
Act  of  1978"  following  the  words 
"Energy  Reorganization  Act  of  1974" 
wherever  they  appear. 


§  40.13  [Amended] 

7.  Section  40.13  of  10  CFR  40  is 
amended  by  adding  the  following 
sentence  at  the  end  of  Paragraph  (a): 

"The  exemption  contained  in  this 
paragraph  does  not  include  byproduct 
material  as  defined  in  this  Part.” 

§  40.14  [Amended] 

8.  Section  40.14  of  10  CFR  40  is 
amended  by  deleting  paragraph  40 .14(b) 
and  by  inserting  in  its  place  the  word 
“Reserved.’ 

9.  Section  40.21  of  10  CFR  40  is  revised 
to  read  as  follows: 

§  40.21  General  license  to  receive  title  to 
source  or  byproduct  material. 

A  general  license  is  hereby  issued 
authorizing  the  receipt  of  title  to  source 
or  byproduct  material,  as  defined  in  this 
Part,  without  regard  to  quantity.  This 
general  license  does  not  authorize  any 
person  to  receive,  possess,  deliver,  use, 
or  transfer  source  or  byproduct  material. 

10.  Section  40.26  of  10  CFR  40  is 
amended  by  adding  a  new  §  40.26(d)  to 
read  as  follows: 

§  40.26  General  license  for  possession 
and  storage  of  byproduct  material  as 
defined  in  this  Part 

A  *  ★  «  Ik 

(d)  The  general  license  in  paragraph 
(a)  of  this  section  shall  expire  nine 
months  from  the  effective  date  of  this 
subparagraph  unless  an  applicable 
licensee  has  submitted,  pursuant  to  the 
provisions  of  §  40.31  of  this  Part,  an 
application  for  license  renewal  or 
amendment  which  includes  a  detailed 
program  for  meeting  the  technical  and 
financial  criteria  contained  in  Appendix 
A  of  this  Part. 

11.  Section  40.31  of  10  CFR  40  is 
amended  by  adding  a  new  §  40.31(g)  to 
read  as  follows: 

§  40.31  Applications  for  specific  licenses 

A  A  ★  A  * 

(g)  An  appliction  for  a  license  to 
receive,  possess,  and  use  source 
material  for  uranium  or  thorium  milling 
or  byproduct  material,  as  defined  in  this 
Part,  at  sites  formerly  associated  with 
such  milling  shall  contain  proposed 
written  specifications  relating  to  milling 
operations  and  the  disposition  of  the 
byproduct  material  to  achieve  the 
requirements  and  objectives  set  forth  in 
Appendix  A  of  this  Part.  Each 
application  must  clearly  demonstrate 
how  the  requirements  and  objectives  set 
forth  in  Appendix  A  of  this  Part  have 
been  addressed.  Failure  to  clearly 
demonstrate  how  the  requirements  and 
objectives  in  Appendix  A  have  been 


addressed  shall  be  grounds  for  refusing 
to  accept  an  application. 

12.  Section  40.32  of  10  CFR  40  is 
amended  by  revising  §  40.32(e)  to  read 
as  follows: 

§  40.32  General  requirements  for  issuance 
of  specific  licenses. 

A  A  A  A  A 

(e)  In  the  case  of  an  application  for  a 
license  to  possess  and  use  source  and 
byproduct  material  for  uranium  milling, 
production  of  uranium  hexafluoride, 
commercial  waste  disposal  by  land 
burial  or  for  the  conduct  of  any  other 
activity  which  the  Commission 
determines  will  significantly  affect  the 
quality  of  the  environment,  the  Director 
of  Nuclear  Material  Safety  and 
Safeguards  or  his  designee,  before 
commencement  of  construction  of  the 
plant  or  facility  in  which  the  activity 
will  be  conducted,  on  the  basis  of 
information  filed  and  evaluations  made 
pursuant  to  Part  51  of  this  chapter,  has 
concluded,  after  weighing  the 
environmental,  economic,  technical  and 
other  benefits  against  environmental 
costs  and  considering  available 
alternatives,  that  the  action  called  for  is 
the  issuance  of  the  proposed  license, 
with  any  appropriate  conditions  to 
protect  environmental  values. 
Commencement  of  construction  prior  to 
such  a  conclusion  shall  be  grounds  for 
denial  of  a  license  to  possess  and  use 
source  and  byproduct  material  in  such 
plant  or  facility.  As  used  in  this 
paragraph  the  term  “commencement  of 
construction"  means  any  clearing  of 
land,  excavation,  or  other  substantial 
action  that  would  adversely  affect  the 
environment  of  a  site.  The  term  does  not 
mean  site  exploration,  necessary  roads 
for  site  exploration,  borings  to 
determine  foundation  conditions,  or 
other  preconstruction  monitoring  or 
testing  to  establish  background 
information  related  to  the  suitability  of 
the  site  or  the  protection  of 
environmental  values. 

13.  Section  40.41  of  10  CFR  40  is 
amended  by  revising  §  40.41  (c)  and  (e) 
to  read  as  follows: 

§  40.41  Terms  and  conditions  of  licenses. 
*«.*** 

(c)  Each  person  licensed  by  the 
Commission  pursuant  to  the  regulations 
in  this  part  shall  confine  his  possession 
and  use  of  source  or  byproduct  material 
to  the  locations  and  purposes  authorized 
in  the  license.  Except  as  otherwise 
provided  in  the  license,  a  license  issued 
pursuant  to  the  regulations  in  this  part 
shall  carry  with  it  the  right  to  receive, 
possess,  and  use  source  or  byproduct 
material.  Preparation  for  shipment  and 
transport  of  source  or  byproduct 


65532 


Federal  Register  /  Vol.  45,  No.  194  /  Friday,  October  3,  1980  /  Rules  and  Regulations 


material  shall  be  in  accordance  with  the 
provisions  of  Part  71  of  this  chapter. 

«  *  «  *  * 

(e)  The  Commission  may  incorporate 
in  any  license  at  the  time  of  issuance,  or 
thereafter,  by  appropriate  rule, 
regulation  or  order,  such  additional 
requirements  and  conditions  with 
respect  to  the  licensee's  receipt, 
possession,  use,  and  transfer  of  source 
or  byproduct  material  as  it  deems 
appropriate  or  necessary  in  order  to: 

(1)  Promote  the  common  defense  and 
security: 

(2)  Protect  health  or  to  minimize 
danger  of  life  or  property: 

(3)  Protect  restricted  data; 

(4)  Require  such  reports  and  the 
keeping  of  such  records,  and  to  provide 
for  such  inspections  of  activities  under 
the  license  as  may  be  necessary  or 
appropriate  to  effectuate  the  purposes  of 
the  act  and  regulations  thereunder. 
***** 

14.  Section  40.51  of  10  CFR  40  is 
revised  to  read  as  follows: 

§  40.51  Transfer  of  source  or  byproduct 
material. 

(a)  No  licensee  shall  transfer  source  or 
byproduct  material  except  as  authorized 
pursuant  to  this  section. 

(b)  Except  as  otherwise  provided  in 
his  license  and  subject  to  the  provisions 
of  paragraphs  (c)  and  (d)  of  this  section, 
any  licensee  may  transfer  source  or 
byproduct  material: 

(1)  To  the  Department  of  Energy 

(2)  To  the  agency  in  any  Agreement 
State  which  regulates  radioactive 
materials  pursuant  to  an  agreement  with 
the  Commission  or  the  Atomic  Energy 
Commission  under  section  274  of  the 
Act: 

(3)  To  any  person  exempt  from  the 
licensing  requirements  of  the  Act  and 
regulations  in  this  part,  to  the  extent 
permitted  under  such  exemption; 

(4)  To  any  person  in  an  Agreement 
State  subject  to  the  jurisdiction  of  that 
State  who  has  been  exempted  from  the 
licensing  requirements  and  regulations 
of  that  State,  to  the  extent  permitted 
under  such  exemptions: 

(5)  To  any  person  authorized  to 
receive  such  source  or  byproduct 
material  under  terms  of  a  specific 
license  or  a  general  license  or  their 
equivalents  issued  by  the  Commission 
or  an  Agreement  State: 

(6)  To  any  person  abroad  pursuant  to 
an  export  license  issued  under  Part  110 
of  this  chapter:  or 

(7)  As  otherwise  authorized  by  the 
commission  in  writing. 

(c)  Before  transferring  source  or 
byproduct  material  to  a  specific  licensee 
of  the  Commission  or  an  Agreement 
State  or  to  a  general  licensee  who  is 


required  to  register  with  the  Commission 
or  with  an  Agreement  State  prior  to 
receipt  of  the  source  or  byproduct 
material,  the  licensee  transferring  the 
material  shall  verify  that  the  transferee’s 
license  authorizes  receipt  of  the  type, 
form,  and  quantity  of  source  or 
byproduct  material  to  be  transferred. 

(d)  The  following  methods  for  the 
verification  required  by  paragraph  (c)  of 
this  section  are  acceptable: 

(1)  The  transferor  may  have  in  his 
possession,  and  read,  a  current  copy  of 
the  transferee's  specific  license  or 
registration  certificate; 

(2)  The  transferor  may  have  in  his 
possession  a  written  certification  by  the 
transferee  that  he  is  authorized  by 
license  or  registration  certificate  to 
receive  the  type,  form,  and  quantity  of 
source  or  byproduct  material  to  be 
transferred,  specifying  the  license  or 
registration  certification  number,  issuing 
agency  and  expiration  date; 

(3)  For  emergency  shipments  the 
transferor  my  accept  oral  certification 
by  the  transferee  that  he  is  authorized 
by  license  or  registration  certificate  to 
receive  the  type,  form,  and  quantity  of 
source  or  byproduct  material  to  be 
transferred,  specifying  the  license  or 
registration  certificate  number,  issuing 
agency  and  expiration  date:  Provided, 
That  the  oral  certification  is  confirmed 
in  writing  within  10  days; 

(4)  The  transferor  may  obtain  other 
sources  of  information  compiled  by  a 
reporting  service  from  official  records  of 
the  Commission  or  the  licensing  agency 
of  an  Agreement  State  as  to  the  identity 
of  licensees  and  the  scope  and 
expiration  dates  of  licenses  and 
registrations;  or 

(5)  When  none  of  the  methods  of 
verihcation  described  in  paragraphs 
(d](l)  to  (4)  of  this  section  are  readily 
available  or  when  a  transferor  desires  to 
verify  that  information  received  by  one 
of  such  methods  is  correct  or  up-to-date, 
the  transferor  may  obtain  and  record 
confirmation  from  the  Commission  or 
the  licensing  agency  of  an  Agreement 
State  that  the  transferee  is  licensed  to 
receive  the  source  or  byproduct 
material. 

15.  Section  40.61  of  10  CFR  40  is 
revised  to  read  as  follows: 

§  40.61  Records. 

(a)  Each  person  who  receives  source 
or  byproduct  material  pursuant  to  a 
license  issued  pursuant  to  the 
regulations  in  this  part  shall  keep 
records  showing  the  receipt,  transfer, 
and  disposal  of  such  source  or 
byproduct  material. 

(b)  Records  which  are  required  by  the 
regulations  in  this  part  or  by  license 


condition  shall  be  maintained  for  the 
period  specified  by  the  appropriate 
regulation  or  license  condition.  If  a 
retention  period  is  not  otherwise 
specified  by  regulation  or  license 
condition,  such  records  shall  be 
maintained  until  the  Commission 
authorizes  their  disposition. 

(c) (1)  Records  of  receipt  of  source  or 
byproduct  material  which  must  be 
maintained  pursuant  to  paragraph  (a)  of 
this  section  shall  be  maintained  as  long 
as  the  licensee  retains  possession  of  the 
source  or  byproduct  material  and  for 
five  years  following  transfer,  or 
disposition  of  the  source  of  byproduct 
material. 

(2)  [Reserved] 

(3)  Records  of  transfer  of  source  or 
byproduct  material  shall  be  maintained 
by  the  licensee  who  transferred  the 
material  until  the  Commission 
authorizes  their  disposition. 

(4)  Records  of  disposal  of  source  or 
byproduct  material  shall  be  maintained 
in  accordance  with  §  20.401(c)  of  this 
chapter. 

(5)  If  source  or  byproduct  material  is 
combined  or  mixed  with  other  licensed 
material  and  subsequently  treated  in  a 
manner  which  makes  direct  correlation 
of  a  receipt  record  with  a  transfer, 
export,  or  disposition  record  impossible, 
evaluative  techniques  such  as  first-in- 
first-out  may  be  used  for  purposes  of  the 
records  retention  requirements  of  this 
paragraph. 

(d) (1)  Records  which  must  be 
maintained  pursuant  to  this  part  may  be 
the  original  or  reproduced  copy  or 
microform  if  such  reproduced  copy  or 
microform  is  duly  authenticated  by 
authorized  personnel  and  the  microform 
is  capable  of  producing  a  clear  and 
legible  copy  after  storage  for  the  period 
specified  by  Commission  regulations. 

(2)  If  there  is  a  conflict  between  the 
Commission's  regulations  in  this  part, 
license  condition,  or  other  written 
Commission  approval  or  authorization 
pertaining  to  the  retention  period  for  the 
same  type  of  record,  the  retention  period 
specified  in  the  regulations  in  this  part 
for  such  records  shall  apply  unless  the 
Commission,  pursuant  to  §  40.14,  has 
granted  a  specific  exemption  from  the 
record  retention  requirements  specified 
in  the  regulations  in  this  part. 

16.  Section  40.62  of  10  CFR  40  is 
revised  to  read  as  follows: 

§  40.62  inspections. 

(a)  Each  licensee  shall  afford  to  the 
Commission  at  all  reasonable  times 
opportunity  to  inspect  source  or 
byproduct  material  and  the  premises 
and  facilities  wherein  source  or 
byproduct  material  is  used  or  stored. 
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(b]  Each  licensee  shall  make  available 
to  the  Commission  for  inspection,  upon 
reasonable  notice,  records  kept  by  him 
pursuant  to  the  regulations  in  this 
chapter. 

17.  Section  40.63  of  10  CFR  40  is 
revised  to  read  as  follows: 

§40.63  Tests. 

Each  licensee  shall  perform,  or  permit 
the  Commission  to  perform,  such  tests 
as  the  Commission  deems  appropriate 
or  necessary  for  the  administration  of 
the  regulations  in  this  part,  including 
tests  of: 

(a)  Source  or  byproduct  material; 

(b)  Facilities  wherein  source  or 
byproduct  material  is  utilized  or  stored; 

(c)  Radiation  detection  and 
monitoring  instruments;  and 

(d)  Other  equipment  and  devices  used 
in  connection  with  the  utilization  and 
storage  of  source  or  byproduct  material. 

18.  Appendix  A  is  added  to  10  CFR  40 
to  read  as  follows; 

Appendix  A  to  Part  40 

Criteria  Relating  to  the  Operation  of 
Uranium  Mills  and  the  Disposition  of  Tailings 
or  Wastes  Produced  by  the  Extraction  or 
Concentration  of  Source  Material  From  Ores 
Processed  Primarily  for  Their  Source  Material 
Content. 

Introduction.  Every  applicant  for  a  license 
to  possess  and  use  source  material  in 
conjunction  with  uranium  or  thorium  milling, 
or  byproduct  material  at  sites  formerly 
associated  with  such  milling,  is  required  by 
the  provisions  of  §  40.31(g)  to  include  in  a 
license  application  proposed  specifications 
relating  to  milling  operations  and  the 
disposition  of  tailings  or  waste  resulting  from 
such  milling  activities.  This  appendix 
establishes  technical,  financial,  ownership, 
and  long  term  site  surveillance  criteria 
relating  to  the  siting,  operation, 
decontamination,  decommissioning,  and 
reclamation  of  mills  and  tailings  or  waste 
systems  and  sites  at  which  such  mills  and 
systems  are  located.  As  used  in  this 
appendix,  the  term  “as  low  as  is  reasonably 
achievable”  has  the  same  meaning  as  in 
paragraph  20.1(c]  of  10  CFR  20  of  this 
Chapter. 

In  many  cases,  flexibility  is  provided  in  the 
criteria  to  allow  achieving  an  optimum 
tailings  disposal  program  on  a  site  specific 
basis.  However,  in  such  cases  the  objectives, 
technical  alternatives,  and  concerns  which 
must  be  taken  into  account  in  developing  a 
tailings  program  are  identified.  As  provided 
by  the  provisions  of  §  40.31(g].  applications 
for  licenses  must  clearly  demonstrate  how 
the  criteria  have  been  addressed. 

The  specifications  shall  be  developed 
considering  the  expected  full  capacity  of 
tailings  or  waste  systems  and  the  lifetime  of 
mill  operations.  Where  later  expansions  of 
systems  or  operations  may  be  likely  [for 
example,  where  large  quantities  of  ore  now 
marginally  uneconomical  may  be  stockpiled), 
the  amendability  of  the  disposal  system  to 
accommodate  increased  capacities  without 


degradation  in  long  term  stability  and  other 
performance  factors  shall  be  evaluated. 

Detailed  programs  meeting  the  technical 
and  financial  criteria  in  this  Appendix, 
including  appropriate  supporting  data, 
analyses,  and  alternatives,  shall  be 
developed  by  existing  uranium  milling 
licensees  and  filed  with  the  Director  of 
Nuclear  Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 

Washington,  D.C.  2055S,  in  connection  with 
license  renewal  applications  or  within  nine 
months  from  the  effective  date  of  this 
Appendix,  whichever  occurs  first. 

I.  Technical  Criteria 

Criterion  1 — In  selecting  among  alternative 
tailings  disposal  sites  or  judging  the 
adequacy  of  existing  tailings  sites,  the 
following  site  features,  which  will  determine 
the  extent  to  which  a  program  meets  the 
broad  objective  of  isolating  the  tailings  and 
associated  contaminants  from  man  and  the 
environment  during  operations  and  for 
thousands  of  years  thereafter  without 
ongoing  active  maintenance,  shall  be 
considered: 

•  remoteness  from  populated  areas; 

•  hydrologic  and  other  natural  conditions 
as  they  contribute  to  continued 
immobilization  and  isolation  of  contaminants 
from  usable  groundwater  sources:  and 

•  potential  fo  minimizing  erosion, 
disturbance,  and  dispersion  by  natural  forces 
over  the  long  term. 

The  site  selection  process  shall  be  an 
optimization  to  the  maximum  extent 
reasonably  achievable  in  terms  of  these 
features. 

In  the  selection  of  disposal  sites,  primary 
emphasis  shall  be  given  to  isolation  of 
tailings  or  wastes,  a  matter  having  long  term 
impacts,  as  opposed  to  consideration  only  of 
short  term  convenience  or  benefits,  such  as 
minimization  of  transportation  or  land 
acquisition  costs.  While  isolation  of  tailings 
will  be  a  function  of  both  site  and  engineering 
design,  overriding  consideration  shall  be 
given  to  siting  features  given  the  long  term 
nature  of  the  tailings  hazards. 

Tailings  shall  be  disposed  of  in  a  manner 
that  no  active  maintenance  is  required  to 
preserve  conditions  of  the  site. 

Criterion  2 — To  avoid  proliferation  of  small 
waste  disposal  sites  and  thereby  reduce 
perpetual  surveillance  obligations,  byproduct 
material  from  in  situ  extraction  operations, 
such  as  residues  from  solution  evaporation  or 
contaminated  control  processes,  and  wastes 
from  small  remote  above  ground  extraction 
operations  shall  be  disposed  of  at  existing 
large  mill  tailings  disposal  sites;  unless, 
considering  the  nature  of  the  wastes,  such  as 
their  volume  and  specific  activity,  and  the 
costs  and  environmental  impacts  of 
transporting  the  wastes  to  a  large  disposal 
site, 'such  offsite  disposal  is  demonstrated  to 
be  impracticable  or  the  advantages  of  onsite 
burial  clearly  outweigh  the  benefits  of 
reducing  the  perpetual  surveillance 
obligations. 

Criterion  3 — The  “prime  option”  for 
disposal  of  tailings  is  placement  below  grade, 
either  in  mines  or  specially  excavated  pits 
(that  is,  where  the  need  for  any  specially 
constructed  retention  structure  is  eliminated). 


The  evaluation  of  alternative  sites  and 
disposal  methods  performed  by  mill 
operators  in  support  of  their  proposed  tailings 
disposal  program  (provided  in  applicants' 
environmental  reports)  shall  reflect  serious 
consideration  of  this  disposal  mode.  In  some 
instances,  below  grade  disposal  may  not  be 
the  most  environmentally  sound  approach, 
such  as  might  be  the  case  if  a  high  quality 
groundwater  formation  is  relatively  close  to 
the  surface  or  not  very  well  isolated  by 
overlying  soils  and  rock.  Also,  geologic  and 
topographic  conditions  might  make  full  below 
grade  burial  impracticable;  for  example, 
bedrock  may  be  sufficiently  near  the  surface 
that  blasting  would  be  required  to  excavate  a 
disposal  pit  at  excessive  cost,  and  more 
suitable  alternate  sites  are  not  available. 
Where  full  below  grade  burial  is  not 
practicable,  the  size  of  retention  structures, 
and  size  and  steepness  of  slopes  of 
associated  exposed  embankments,  shall  be 
minimized  by  excavation  to  the  maximum 
extent  reasonably  achievable  or  appropriate 
given  the  geologic  and  hydrologic  conditions 
at  a  site.  In  these  cases,  it  must  be 
demonstrated  that  an  above  grade  disposal 
program  will  provide  reasonably  equivalent 
isolation  of  the  tailings  from  natural  erosional 
forces. 

Criterion  4 — The  following  site  and  design 
criteria  shall  be  adhered  to  whether  tailings 
or  wastes  are  disposed  of  above  or  below 
grade: 

(a)  Upstream  rainfall  catchment  areas  must 
be  minimized  to  decrease  erosion  potential 
and  the  size  of  the  maximum  possible  flood 
which  could  erode  or  wash  out  sections  of  the 
tailings  disposal  area. 

(b)  Topographic  features  should  provide 
good  wind  protection. 

(c)  Embankment  and  cover  slopes  shall  be 
relatively  flat  after  final  stabilization  to 
miminize  erosion  potential  and  to  provide 
conservative  factors  of  safety  assuring  long 
term  stability.  The  broad  objective  should  be 
to  contour  final  slopes  to  grades  which  are  as 
close  as  possible  to  those  which  would  be 
provided  if  tailings  were  disposed  of  below 
grade;  this  could,  for  example,  lead  to  slopes 
of  about  10  horizontal  to  1  vertical  (10h:lv)  or 
less  steep.  In  general,  slopes  should  not  be 
steeper  than  about  5h;lv.  Where  steeper 
slopes  are  proposed,  reasons  why  a  slope 
less  steep  than  5h;lv  would  be  impracticable 
should  be  provided,  and  compensating 
factors  and  conditions  which  make  such 
slopes  acceptable  should  be  identified. 

(d)  A  full  self-sustaining  vegetative  cover 
shall  be  established  or  rock  cover  employed 
to  reduce  wind  and  water  erosion  to 
negligible  levels. 

Where  a  full  vegetative  cover  is  not  likely 
to  be  self-sustaining  due  to  climatic  or  other 
conditions,  such  as  in  semi-arid  and  arid 
regions,  rock  cover  shall  be  employed  on 
slopes  of  the  impoundment  system.  The  NRC 
will  consider  relaxing  this  requirement  for 
extremely  gentle  slopes  such  as  those  which 
may  exist  on  the  top  of  the  pile. 

The  following  factors  shall  be  considered 
in  establishing  the  final  rock  cover  design  to 
avoid  displacement  of  rock  particles  by 
human  and  animal  traffic  or  by  natural 
processes,  and  to  preclude  undercutting  and 
piping; 
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•  shape,  size,  composition,  and  gradation 
of  rock  particles  (excepting  bedding  material 
average  particles  size  shall  be  at  least  cobble 
size  or  greater]; 

•  rock  cover  thickness  and  zoning  of 
particles  by  size;  and 

•  steepness  of  underlying  slopes. 

Individual  rock  fragments  shall  be  dense. 

sound,  and  resistant  to  abrasioA,  and  shall  be 
free  from  cracks,  seams,  and  other  defects 
that  would  tend  to  unduly  increase  their 
destruction  by  water  and  frost  actions.  Weak, 
friable,  or  laminated  aggregate  shall  not  be 
used.  Shale,  rock  laminated  with  shale,  and 
cherts  shall  not  be  used. 

Rock  covering  of  slopes  may  not  be 
required  where  top  covers  are  very  thick  (on 
the  order  of  10m  or  greater);  impoundment 
slopes  are  very  gentle  (on  the  order  of  10  h;lv 
or  less);  bulk  cover  materials  have  inherently 
favorable  erosion  resistance  characteristics; 
and,  there  is  negligible  drainage  catchment 
area  upstream  of  the  pile  and  good  wind 
protection  as  described  in  points  (a)  and  (b) 
of  this  Criterion. 

Furthermore,  all  impoundment  surfaces 
shall  be  contoured  to  avoid  areas  of 
concentrated  surface  runoff  or  abrupt  or 
sharp  changes  in  slope  gradient.  In  addition 
to  rock  cover  on  slopes,  areas  toward  which 
surface  runoff  might  be  directed  shall  be  well 
protected  with  substantial  rock  cover  (rip 
rap).  In  addition  to  providing  for  stability  of 
the  impoundment  system  itself,  overall 
stability,  erosion  potential,  and 
geomorphology  of  surrounding  terrain  shall 
be  evaluated  to  assure  that  there  are  not 
ongoing  or  potential  processes,  such  as  gully 
erosion,  which  would  lead  to  impoundment 
instability. 

(e)  The  impoundment  shall  not  be  located 
near  a  capable  fault  that  could  cause  a 
maximum  credible  earthquake  larger  than 
that  which  the  impoundment  could 
reasonably  be  expected  to  withstand.  As 
used  in  this  criterion,  the  term  “capable  fault” 
has  the  same  meaning  as  defined  in  §  III(g]  of 
Appendix  A  of  10  CFR  100.  The  term 
“maximum  credible  earthquake"  means  that 
earthquake  which  would  cause  the  maximum 
vibratory  ground  motion  based  upon  an 
evaluation  of  earthquake  potential 
considering  the  regional  and  local  geology 
and  seismology  and  specific  characteristics 
of  local  subsurface  material. 

(f)  The  impoundment,  where  feasible, 
should  be  designed  to  incorporate  features 
which  will  promote  deposition.  For  example, 
design  features  which  promote  deposition  of 
sediment  suspended  in  any  runoff  which 
flows  into  the  impoundment  area  might  be 
utilized;  the  object  of  such  a  design  feature 
would  be  to  enhance  the  thickness  of  cover 
over  time. 

Criterion  5 — Steps  shall  be  taken  to  reduce 
seepage  of  toxic  materials  into  groundwater 
to  the  maximum  extent  reasonably 
achievable.  Any  seepage  which  does  occur 
shall  not  result  in  deterioration  of  existing 
groundwater  supplies  from  their  current  or 
potential  uses.  The  following  shall  be 
considered  in  order  to  accomplish  this 
objective: 

•  installation  of  low  permeability  bottom 
liners  (Where  synthetic  liners  are  used,  a 
leakage  detection  system  shall  be  installed 


immediately  below  the  liner  to  ensure  major 
failures  are  detected  if  they  occur.  This  is  in 
addition  to  the  groundwater  monitoring 
program  conducted  as  provided  in  Criterion 
7.  Where  clay  liners  are  proposed  or 
relatively  thin  in-situ  clay  soils  are  to  be 
relied  upon  for  seepage  control,  tests  shall  be 
conducted  with  representative  tailings 
solutions  and  clay  materials  to  confirm  that 
no  significant  deterioration  of  permeability  or 
stability  properties  will  occur  with 
continuous  exposure  of  clay  to  tailings 
solutions.  Tests  shall  be  run  for  a  sufficient 
period  of  time  to  reveal  any  effects  if  they  are 
going  to  occur  (in  some  cases,  deterioration 
has  been  observed  to  occur  rather  rapidly 
after  about  nine  months  of  exposure)). 

•  mill  process  designs  which  provide  the 
maximum  practicable  recycle  of  solutions 
and  conservation  of  water  to  reduce  the  net 
input  of  liquid  to  the  tailings  impoundment. 

•  dewatering  of  tailings  by  process  devices 
and/or  in-situ  drainage  systems  (At  new 
sites,  tailings  shall  be  dewatered  by  a 
drainage  system  installed  at  the  bottom  of  the 
impoundment  to  lower  the  phreatic  surface 
and  reduce  the  driving  head  for  seepage, 
unless  tests  show  tailings  are  not  amenable 
to  such  a  system.  Where  in-situ  dewatering  is 
to  be  conducted,  the  impoundment  bottom 
shall  be  graded  to  assure  that  the  drains  are 
at  a  low  point.  The  drains  shall  be  protected 
by  suitable  filter  materials  to  assure  that 
drains  remain  free  running.  The  drainage 
system  shall  also  be  adequately  sized  to 
assure  good  drainage.). 

•  neutralization  to  promote  immobilization 
of  toxic  substances. 

Where  groundwater  impacts  are  occurring 
at  an  existing  site  due  to  seepage,  action  shall 
be  taken  to  alleviate  conditions  that  lead  to 
excessive  seepage  impacts  and  restore 
groundwater  quality  to  its  potential  use 
before  milling  operations  began  to  the 
maximum  extent  practicable.  The  specific 
seepage  control  and  groundwater  protection 
method,  or  combination  of  methods,  to  be 
used  must  be  worked  out  on  a  site-specific 
basis.  Technical  specifications  shall  be 
prepared  to  control  installation  of  seepage 
control  systems.  A  quality  assurance,  testing, 
and  inspection  program,  which  includes 
supervision  by  a  qualified  engineer  or 
scientist,  shall  be  established  to  assure  the 
specifications  are  met. 

While  the  primary  method  of  protecting 
groundwater  shall  be  isolation  of  tailings  and 
tailings  solutions,  disposal  involving  contact 
with  groundwater  will  be  considered 
provided  supporting  tests  and  analyses  are 
presented  demonstrating  that  the  proposed 
disposal  and  treatment  methods  will  not 
degrade  groundwater  from  current  or 
potential  uses. 

In  support  of  a  tailings  disposal  system 
proposal,  the  applicant/operator  shall  supply 
information  concerning  the  following: 

•  The  chemical  and  radioactive 
characteristics  of  the  waste  solutions. 

•  The  characteristics  of  the  underlying  soil 
and  geologic  formations  particularly  as  they 
will  control  transport  of  contaminants  and 
solutions.  This  shall  include  detailed 
information  concerning  extent,  thickness, 
uniformity,  shape,  and  orientation  of 
underlying  strata.  Hydraulic  gradients  and 


conductivities  of  the  various  formations  shall 
be  determined. 

This  information  shall  be  gathered  from 
borings  and  field  survey  methods  taken 
within  the  proposed  impoundment  area  and 
in  surrounding  areas  where  contaminants 
might  migrate  to  usable  groundwater.  The 
information  gathered  on  boreholes  shall 
include  both  geologic  and  geophysical  logs  in 
sufficient  number  and  degree  of 
sophistication  to  allow  determining 
significant  discontinuities,  fractures,  and 
channeled  deposits  of  high  hydraulic 
conductivity.  If  field  survey  methods  are 
used,  they  should  be  in  addition  to  and 
calibrated  with  borehole  logging.  Hydrologic 
parameters  such  as  permeability  shall  not  be 
determined  on  the  basis  of  laboratory 
analysis  of  samples  alone;  a  sufficient 
amount  of  field  testing  (e.g.,  pump  tests]  shall 
be  conducted  to  assure  actual  field  properties 
are  adequately  understood.  Testing  shall  be 
conducted  to  allow  estimating  chemi-sorption 
attenuation  properties  of  underlying  soil  and 
rock. 

•  Location,  extent,  quality,  capacity  and 
current  uses  of  any  groundwater  at  and  near 
the  site. 

Furthermore,  steps  shall  be  taken  during 
stockpiling  of  ore  to  minimize  penetration  of 
radionuclides  into  underlying  soils;  suitable 
methods  include  lining  and/or  compaction  of 
ore  storage  areas. 

Criterion  6 — Sufficient  earth  cover,  but  not 
less  than  three  meters,  shall  be  placed  over 
tailings  or  wastes  at  the  end  of  milling 
operations  to  result  in  a  calculated  reduction 
in  surface  exhalation  of  radon  emanating 
from  the  tailings  or  wastes  to  less  than  two 
picocuries  per  square  meter  per  second.  In 
computing  required  tailings  cover 
thicknesses,  moisture  in  soils  in  excess  of 
amounts  found  normally  in  similar  soils  in 
similar  circumstances  shall  not  be 
considered.  Direct  gamma  exposure  from  the 
tailings  or  wastes  should  be  reduced  to 
background  levels.  The  effects  of  any  thin 
synthetic  layer  shall  not  be  taken  into 
account  in  determining  the  calculated  radon 
exhalation  level.  If  non-soiled  materials  are 
proposed  to  reduce  tailings  covers  to  less 
than  three  meters,  it  must  be  demonstrated 
that  such  materials  will  not  crack  or  degrade 
by  differential  settlement,  weathering,  or 
other  mechanism,  over  long  term  time 
intervals.  Near  surface  cover  materials  (i.e., 
within  the  top  three  meters)  shall  not  include 
mine  waste  or  rock  that  contains  elevated 
levels  of  radium;  soils  used  for  near  surface 
cover  must  be  essentially  the  same,  as  far  as 
radioactivity  is  concerned,  as  that  of 
surrounding  surface  soils.  This  is  to  ensure 
that  surface  radon  exhalation  is  not 
significantly  above  background  because  of 
the  cover  material  itself. 

Criterion  7 — At  least  one  full  year  prior  to 
any  major  site  construction,  a  preoperational 
monitoring  program  shall  be  conducted  to 
provide  complete  baseline  data  on  a  milling 
site  and  its  environs.  Throughout  the 
construction  and  operating  phases  of  the  mill, 
an  operational  monitoring  program  shall  be 
conducted  to  measure  or  evaluate  compliance 
with  applicable  standards  and  regulations;  to 
evaluate  performance  of  control  systems  and 
procedures:  to  evaluate  environmental 
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impacts  of  operation;  and  to  detect  potential 
long  term  effects. 

Criterion  8 — Milling  operations  shall  be 
conducted  so  that  all  airborne  effluent 
releases  are  reduced  to  levels  as  low  as  is 
reasonably  achievable.  The  primary  means  of 
accomplishing  this  shall  be  by  means  of 
emission  controls.  Institutional  controls,  such 
as  extending  the  site  boundary  and  exclusion 
area,  may  be  employed  to  ensure  that  offsite 
exposure  limits  are  met,  but  only  after  all 
practicable  measures  have  been  taken  to 
control  emissions  at  the  source. 
Notwithstanding  the  existence  of  individual 
dose  standards,  strict  control  of  emissions  is 
necessary  to  assure  that  population 
exposures  are  reduced  to  the  maximum 
extent  reasonably  achievable  and  to  avoid 
site  contamination.  The  greatest  potential 
sources  of  offsite  radiation  exposure  (aside 
from  radon  exposure]  are  dusting  from  dry 
surfaces  of  the  tailings  disposal  area  not 
covered  by  tailings  solution  and  emissions 
from  yellowcake  drying  and  packaging 
operations. 

Checks  shall  be  made  and  logged  hourly  of 
all  parameters  (e.g.,  differential  pressures  and 
scrubber  water  flow  rates)  which  determine 
the  efficiency  of  yellowcake  stack  emission 
control  equipment  operation.  It  shall  be 
determined  whether  or  not  conditions  are 
within  a  range  prescribed  to  ensure  that  the 
equipment  is  operating  consistently  near 
peak  efficiency;  corrective  action  shall  be 
taken  when  performance  is  outside  of 
prescribed  ranges.  Effluent  control  devices 
shall  be  operative  at  all  times  during  drying 
and  packaging  operations  and  whenever  air 
is  ei^austing  from  the  yellowcake  stack. 
Drying  and  packaging  operations  shall 
terminate  when  controls  are  inoperative. 
When  checks  indicate  the  equipment  is  not 
operating  within  the  range  prescribed  for 
peak  efficiency,  actions  shall  be  taken  to 
restore  parameters  to  the  prescribed  range. 
When  this  cannot  be  done  without  shutdown 
and  repairs,  drying  and  packaging  operations 
shall  cease  as  soon  as  practicable. 

Operations  may  not  be  re-started  after 
cessation  due  to  off-normal  performance  until 
needed  corrective  actions  have  been 
identified  and  implemented.  All  such 
cessations,  corrective  actions,  and  re-starts 
shall  be  reported  to  the  appropriate  NRC 
regional  office  as  indicated  in  Criterion  8A,  in 
writing,  within  10  days  of  the  subsequent 
restart. 

To  control  dusting  from  tailings,  that 
portion  not  covered  by  standing  liquids  shall 
be  wetted  or  chemically  stabilized  to  prevent 
or  minimize  blowing  and  dusting  to  the 
maximum  extent  reasonably  achievable.  This 
requirement  may  be  relaxed  if  tailings  are 
effectively  sheltered  from  wind,  such  as  may 
be  the  case  where  they  are  disposed  of  below 
grade  and  the  tailings  surface  is  not  exposed 
to  wind.  Consideration  shall  be  given  in 
planning  tailings  disposal  programs  to 
methods  which  would  allow  phased  covering 
and  reclamation  of  tailings  impoundments 
since  this  will  help  in  controlling  particulate 
and  radon  emissions  during  operation.  To 
control  dusting  from  diffuse  sources,  such  as 
tailings  and  ore  pads  where  automatic 
controls  do  not  apply,  operators  shall  develop 
written  operating  procedures  specifying  the 
methods  of  control  which  will  be  utilized. 


Criterion  8A — Daily  inspections  of  tailings 
or  waste  retention  systems  shall  be 
conducted  by  a  qualified  engineer  or  scientist 
and  documented.  The  appropriate  NRC 
regional  ofHce  as  indicated  in  Appendix  D  of 
10  CFR  Part  20,  or  the  Director,  Office  of 
Inspection  and  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  D.C. 
20555,  shall  be  immediately  notiHed  of  any 
failure  in  a  tailings  or  waste  retention  system 
which  results  in  a  release  of  tailings  or  waste 
into  unrestricted  areas,  and/or  of  any 
unusual  conditions  (conditions  not 
contemplated  in  the  design  of  the  retention 
system)  which  if  not  corrected  could  indicate 
the  potential  or  lead  to  failure  of  the  system 
and  result  in  a  release  of  tailings  or  waste 
into  unrestricted  areas. 

n.  Financial  Criteria 

Criterion  9 — Financial  surety  arrangements 
shall  be  established  by  each  mill  operator 
prior  to  the  commencement  of  operations  to 
assure  that  sufficient  funds  will  be  available 
to  carry  out  the  decontamination  and 
decommissioning  of  the  mill  and  site  and  for 
the  reclamation  of  any  tailings  or  waste 
'disposal  areas.  The  amount  of  funds  to  be 
ensured  by  such  surety  arrangements  shall  be 
based  on  Commission-approved  cost 
estimates  in  a  Commission-approved  plan  for 
(1)  decontamination  and  decommissioning  of 
mill  buildings  and  the  milling  site  to  levels 
which  would  allow  unrestricted  use  of  these 
areas  upon  decommissioning,  and  (2)  the 
reclamation  of  tailings  and/or  waste  disposal 
areas  in  accordance  with  technical  criteria 
delineated  in  Section  1  of  this  Appendix.  The 
licensee  shall  submit  this  plan  in  conjunction 
with  an  environmental  report  that  addresses 
the  expected  environmental  impacts  of  the 
milling  operation,  decommissioning  and 
tailings  reclamation,  and  evaluates 
alternatives  for  mitigating  these  impacts.  The 
surety  shall  also  cover  the  payment  of  the 
charge  for  long  term  surveillance  and  control 
required  by  Criterion  10.  In  establishing 
specific  surety  arrangements,  the  licensee’s 
cost  estimates  shall  take  into  account  total 
costs  that  would  be  incurred  if  an 
independent  contractor  were  hired  to  perform 
the  decommissioning  and  reclamation  work. 
In  order  to  avoid  unnecessary  duplication 
and  expense,  the  Commission  may  accept 
financial  sureties  that  have  been 
consolidated  with  financial  or  surety 
arrangements  established  to  meet 
requirements  of  other  Federal  or  state 
agencies  and/or  local  governing  bodies  for 
such  decommissioning,  decontamination, 
reclamation,  and  long  term  site  surveillance 
and  control,  provided  such  arrangements  are 
considered  adequate  to  satisfy  these 
requirements  and  that  the  portion  of  the 
surety  which  covers  the  decommissioning 
and  reclamation  of  the  mill,  mill  tailings  site 
and  associated  areas,  and  the  long  term 
funding  charge  is  clearly  identified  and 
committed  for  use  in  accomplishing  these 
activities.  The  licensee's  surety  mechanism 
will  be  reviewed  annually  by  the  Commission 
to  assure  that  sufficient  funds  would  be 
available  for  completion  of  the  reclamation 
plan  if  the  work  had  to  be  performed  by  an 
independent  contractor.  The  amount  of  surety 
liability  should  be  adjusted  to  recognize  any 


increases  or  decreases  resulting  from 
inflation,  changes  in  engineering  plans, 
activities  performed,  and  any  other 
conditions  affecting  costs.  Regardless  of 
whether  reclamation  is  phased  through  the 
life  of  the  operation  or  takes  place  at  the  end 
of  operations,  an  appropriate  portion  of 
surety  liability  shall  be  retained  until  Rnal 
compliance  with  the  reclamation  plan  is 
determined.  This  will  yield  a  surety  that  is  at 
least  sufficient  at  all  times  to  cover  the  costs 
of  decommissioning  and  reclamation  of  the 
areas  that  are  expected  to  be  disturbed 
before  the  next  license  renewal.  The  term  of 
the  surety  mechanism  must  be  open  ended, 
unless  it  can  be  demonstrated  that  another 
arrangement  would  provide  an  equivalent 
level  of  assurance.  This  assurance  could  be 
provided  with  a  surety  instrument  which  is 
written  for  a  specified  period  of  time  (e.g., 

Rve  years]  yet  which  must  be  automatically 
renewed  unless  the  surety  notifies  the 
benehciary  (the  Commission  or  the  State 
regulatory  agency]  and  the  principal  (the 
licensee]  some  reasonable  time  (e.g.,  90  days] 
prior  to  the  renewal  date  of  their  intention 
not  to  renew.  In  such  a  situation  the  surety 
requirement  still  exists  and  the  licensee 
would  be  required  to  submit  an  acceptable 
replacement  surety  within  a  brief  period  of 
time  to  allow  at  least  60  days  for  the 
regulatory  agency  to  collect. 

Proof  of  forfeiture  must  not  be  necssary  to 
collect  the  surety  so  that  in  the  event  that  the 
licensee  could  not  provide  an  acceptable 
replacement  surety  within  the  required  time, 
the  surety  shall  be  automatically  collected 
prior  to  its  expiration.  The  conditions 
described  above  would  have  to  be  clearly 
stated  on  any  surety  instrument  which  is  not 
open-ended,  and  must  be  agreed  to  by  all 
parties.  Financial  surety  arrangements 
generally  acceptable  to  the  Commission  are: 

(a)  Surety  bonds; 

(b)  Cash  deposits; 

(c)  Certificates  of  deposit; 

(d)  Deposits  of  government  securities; 

(e)  Irrevocable  letters  or  lines  of  credit;  and 

(f)  Combinations  of  the  above  or  such  other 
types  of  arrangements  as  may  be  approved 
by  the  Commission.  However,  self  insurance, 
or  any  arrangement  which  essentially 
constitutes  self  insurance  (e.g.,  a  contract 
with  a  state  or  federal  agency],  will  not 
satisfy  the  surety  requirement  since  this 
provides  no  additional  assurance  other  than 
that  which  already  exists  through  license 
requirements. 

Criterion  10 — A  minimum  charge  of 
$250,000  (1978  dollars]  to  cover  the  costs  of 
long  term  surveillance  shall  be  paid  by  each 
mill  operator  to  the  general  treasury  of  the 
United  States  or  to  an  appropriate  State 
agency  prior  to  the  termination  of  a  uranium 
or  thorium  mill  license. 

If  site  surveillance  or  control  requirements 
at  a  particular  site  are  determined,  on  the 
basis  of  a  site-specific  evaluation,  to  be 
significantly  greater  than  those  specified  in 
Criterion  12,  (e.g.,  if  fencing  is  determined  to 
be  necessary)  variance  in  funding 
requirements  may  be  specified  by  the 
Commission.  In  any  case,  the  total  charge  to 
cover  the  costs  of  long  term  surveillance  shall 
be  such  that,  with  and  assumed  1  percent 
annual  real  interest  rate,  the  collected  funds 
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will  yield  interest  in  an  amount  sufficient  to 
cover  the  annual  costs  of  site  surveillance. 

The  total  charge  will  be  adjusted  aimually 
prior  to  actual  payment  to  recognize  inflation. 
The  inflation  rate  to  be  used  is  that  indicated 
by  the  change  in  the  Consumer  Price  Index 
published  by  the  U.S.  Department  of  Labor, 
Bureau  of  Labor  Statistics. 

III.  Site  and  Byproduct  Material  Ownership 

Criterion  11 — A.  These  criteria  relating  to 
ownership  of  tailings  and  their  disposal  sites 
become  effective  on  November  8, 1981,  and 
apply  to  all  licenses  terminated,  issued,  or 
renewed  after  that  date. 

B.  Any  uranium  or  thorium  milling  license 
or  tailings  license  shall  contain  such  terms 
and  conditions  as  the  Commission 
determines  necessary  to  assurd  that  prior  to 
termination  of  the  license,  the  licensee  will 
comply  with  ownership  requirements  of  this 
criterion  for  sites  used  for  tailings  disposal. 

C.  Title  to  the  byproduct  material  licensed 
under  this  Part  and  land,  including  any 
interests  therein  (other  than  land  owned  by 
the  United  States  or  by  a  State]  which  is  used 
for  the  disposal  of  any  such  byproduct 
material,  or  is  essential  to  ensure  the  long 
term  stability  of  such  disposal  site,  shall  be 
transferred  to  the  United  States  or  the  State 
in  which  such  land  is  located,  at  the  option  of 
such  State.  In  view  of  the  fact  that  physical 
isolation  must  be  the  primary  means  of  long 
term  control,  and  Covenunent  land 
ownership  is  a  desirable  supplementary 
measure,  ownership  of  certain  severable 
subsurface  interests  (for  example,  mineral 
rights)  may  be  determined  to  be  unnecessary 
to  protect  the  public  health  and  safety  and 
the  environment.  In  any  case,  however,  the 
applicant/operator  must  demonstrate  a 
serious  effort  to  obtain  such  subsurface 
rights,  and  must,  in  the  event  that  certain 
rights  cannot  be  obtained,  provide 
notification  in  local  public  land  records  of  the 
fact  that  the  land  is  being  used  for  the 
disposal  of  radioactive  material  and  is 
subject  to  either  an  NRC  general  or  specific 
license  prohibiting  the  disruption  and 
disturbance  of  the  tailings.  In  some  rare 
cases,  such  as  may  occur  with  deep  burial 
where  no  ongoing  site  surveillance  will  be 
required,  surface  land  ownership  transfer 
requirements  may  be  waived.  For  licenses 
issued  before  November  8, 1981,  the 
Commission  may  take  into  account  the  status 
of  the  ownership  of  such  land,  and  interests 
therein,  and  the  ability  of  a  licensee  to 
transfer  title  and  custody  thereof  to  the 
United  States  or  a  State. 

D.  If  the  Commission  subsequent  to  title 
transfer  determines  that  use  of  the  surface  or 
subsurface  estates,  or  both,  of  the  land 
transferred  to  the  United  States  or  to  a  State 
will  not  endanger  the  public  health,  safety, 
welfare,  or  environment,  the  Commission 
may  permit  the  use  of  the  surface  or 
subsurface  estates,  or  both,  of  such  land  in  a 
manner  consistent  with  the  provisions 
provided  in  these  criteria.  If  the  Commission 
permits  such  use  of  such  land,  it  will  provide 
the  person  who  transferred  such  land  with 
the  right  of  first  refusal  with  respect  to  such 
use  of  such  land. 

E.  Material  and  land  transferred  to  the 
United  States  or  a  State  in  accordance  with 


this  Criterion  shall  be  transferred  without 
cost  to  the  United  States  or  a  State  other  than 
administrative  and  legal  costs  incurred  in 
carrying  out  such  transfer. 

F.  The  provisions  of  this  Part  respecting 
transfer  of  title  and  custody  to  land  and 
tailings  and  wastes  shall  not  apply  in  the 
case  of  lands  held  in  trust  by  the  United 
States  for  any  Indian  tribe  or  lands  owned  by 
such  Indian  tribe  subject  to  a  restriction 
against  alienation  imposed  by  the  United 
States.  In  the  case  of  such  lands  which  are 
used  for  the  disposal  of  byproduct  material, 
as  defined  in  this  Part,  the  licensee  shall 
enter  into  arrangements  with  the  Commission 
as  may  be  appropriate  to  assure  the  long  term 
surveillance  of  such  lands  by  the  United 
States. 

IV.  Long-Term  Site  Surveillance 

Criterion  12 — ^The  Bnal  disposition  of 
tailings  or  wastes  at  milling  sites  should  be 
such  that  ongoing  active  maintenance  is  not 
necessary  to  preserve  isolation.  As  a 
minimum,  annual  site  inspections  shall  be 
conducted  by  the  government  agency 
retaining  ultimate  custody  of  the  site  where 
tailings,  or  wastes  are  stored  to  confum  the 
integrity  of  the  stabilized  tailings  or  waste 
systems  and  to  determine  the  need,  if  any,  for 
maintenance  and/or  monitoring.  Results  of 
the  inspection  shall  be  reported  to  the 
Commission  within  60  days  following  each 
inspection.  The  Commission  may  require 
more  frequent  site  inspections  if,  on  the  basis 
of  a  site-specific  evaluation,  such  a  need 
appears  necessary  due  to  the  features  of  a 
particular  tailings  or  waste  disposal  system. 

PART  70~DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

§  70.14  [Amended] 

19.  Section  70.14  of  10  CFR  70  is 
amended  by  deleting  paragraph  70.14(b) 
and  by  inserting  in  its  place  the  word 
“Reserved.” 

20.  Section  70.23  of  10  CFR  70  is 
amended  by  revising  paragraph  (a)(7)  to 
read  as  follows: 

§  70.23  Requirements  for  the  approval  of 
applications. 

(a)  *  *  * 

(7)  Where  the  proposed  activity  is 
processing  and  fuel  fabrication,  scrap 
recovery,  conversion  of  uranium 
hexafluoride,  commercial  waste 
disposal  by  land  burial,  or  any  other 
activity  which  the  Commission 
determines  will  significantly  affect  the 
quality  of  the  environment,  the  Director 
of  Nuclear  Material  Safety  and 
Safeguards  or  his  designee,  before 
commencement  of  construction  of  the 
plant  or  facility  in  which  the  activity 
will  be  conducted,  on  the  basis  of 
information  filed  and  evaluations  made 
pursuant  to  Part  51  of  this  chapter,  has 
concluded,  after  weighing  the 
environmental,  economic,  technical,  and 
other  benefits  against  environmental 
costs  and  considering  available 


alternatives,  that  the  action  called  for  is 
the  issuance  of  the  proposed  license, 
with  any  appropriate  conditions  to 
protect  environmental  values. 
Commencement  of  construction  prior  to 
such  conclusions  shall  be  grounds  for 
denial  to  possess  and  use  special 
nuclear  material  in  such  plant  or  facility. 
As  used  in  this  paragraph  the  term 
“commencement  of  construction"  means 
any  clearing  of  land,  excavation,  or 
other  substantial  action  that  would 
adversely  affect  the  environment  of  a 
site.  The  term  does  not  mean  site 
exploration,  necessary  roads  for  site 
exploration,  borings  to  determine 
foundation  conditions,  or  other 
preconstruction  monitoring  or  testing  to 
establish  background  information 
related  to  the  suitability  of  the  site  or 
the  protection  of  environmental  values. 

PART  150— EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
UNDER  SECTION  294 

21.  Section  150.15a  of  10  CFR  150  is 
added  to  read  as  follows. 

§  150.15a  Continued  Commission 
authority  pertaining  to  byproduct  materiaL 

(a)  Prior  to  the  termination  of  any 
Agreement  State  license  for  byproduct 
material  as  defined  in  §  150.3(c)(2)  of 
this  Part,  or  for  any  activity  that  results 
in  the  production  of  such  material,  the 
Commission  shall  have  made  a 
determination  that  all  applicable 
standards  and  requirements  pertaining 
to  such  material  have  been  met. 

(b)  After  November  8, 1981,  the 
Commission  reserves  the  authority  to 
establish  minimum  standards  regarding 
reclamation,  long  term  surveillance  (i.e., 
continued  site  observation,  monitoring 
and,  where  necessary,  maintenance], 
and  ownership  of  byproduct  material  as 
defined  in  §  150.3(c)(2)  of  this  Part  and 
of  land  used  as  a  disposal  site  for  such 
material.  Such  reserved  authority 
includes: 

(1)  Authority  to  establish  such  terms 
and  conditions  as  the  Commission 
determines  necessary  to  assure  that, 
prior  to  termination  of  any  license  for 
byproduct  material  as  defined  in 

§  150.3(c)(2)  of  this  Part,  or  for  any 
activity  that  results  in  the  production  of 
such  material,  the  licensee  shall  comply 
with  decontamination, 
decommissioning,  and  reclamation 
standards  prescribed  by  the 
Commission;  and  with  ownership 
requirements  for  such  materials  and  its 
disposal  site; 

(2)  The  authority  to  require  that  prior 
to  termination  of  any  license  for 
byproduct  material  as  defined  in 
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§  150.3(c)(2l  of  this  Part,  or  for  any 
activity  that  results  in  the  production  of 
such  material,  that  title  to  such 
byproduct  material  and  its  disposal  site 
be  transferred  to  the  United  States  or 
the  State  in  which  such  material  and 
land  is  located,  at  the  option  of  the  State 
(provided  such  option  is  exercised  prior 
to  termination  of  the  license); 

(3)  The  authority  to  permit  use  of  the 
surface  or  subsurface  estates,  or  both,  of 
the  land  transferred  to  the  United  States 
or  a  State  pursuant  to  paragraph  (b)(2) 
of  this  section  in  a  manner  consistent 
with  the  provisions  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978, 
provided  that  the  Commission 
determines  that  such  use  would  not 
endanger  the  public  health,  safety, 
welfare,  or  the  environment; 

(4)  The  authority  to  require,  in  the 
case  of  a  license  for  any  activity  that 
produces  such  byproduct  material 
(which  license  was  in  effect  on 
November  8, 1981)  transfer  of  land  and 
material  pursuant  to  paragraph  (b)(2),  of 
this  section,  taking  into  consideration 
the  status  of  such  material  and  land  and 
interests  therein,  and  the  ability  of  the 
licensee  to  transfer  title  and  custody 
thereof  to  the  United  States  or  a  State. 

(5)  The  authority  to  require  the 
Secretary  of  the  Department  of  Energy, 
other  Federal  agency,  or  State, 
whichever  has  custody  of  such  property 
and  materials,  to  undertake  such 
monitoring,  maintenance  and  emergency 
measures  as  are  necessary  to  protect  the 
public  health  and  safety  and  other 
actions  at  the  Commission  deems 
necessary  to  comply  with  the  standards 
promulgated  pursuant  to  the  Uranium 
Mill  Tailings  Radiation  Control  Act  of 
1978;  and 

(6)  The  authority  to  enter  into 
arrangements  as  may  be  appropriate  to 
assure  Federal  long  term  surveillance 
(i.e.,  continued  site  observation, 
monitoring,  and  where  necessary, 
maintenance)  of  such  disposal  sites  on 
land  held  in  trust  by  the  United  States 
for  any  Indian  tribe  or  land  owned  by  an 
Indian  tribe  and  subject  to  a  restriction 
against  alienation  imposed  by  the 
United  States. 

22.  Section  150.31  of  10  CFR  150  is 
added  to  read  as  follows: 

§  150.31  Requirements  for  Agreement 
State  regulation  of  byproduct  material. 

(a)  Prior  to  November  8, 1981,  in  the 
licensing  and  regulation  of  byproduct 
material,  as  defined  in  §  150.3(c)(2)  of 
this  Part,  or  of  any  activity  which  results 
in  the  production  of  such  byproduct 
material,  an  Agreement  State  shall 
require  compliance  with  the 
requirements  in  Appendix  A  of  10  CFR 


40  of  this  Chapter  to  the  maximum 
extent  practicable. 

(b)  After  November  8, 1981,  in  the 
licensing  and  regulation  of  byproduct 
material,  as  defined  in  §  150.3(c)(2)  of 
this  Part,  or  of  any  activity  which  results 
in  the  production  of  such  byproduct 
material,  an  Agreement  State  shall 
require: 

(1)  Compliance  with  requirements  in 
Appendix  A  of  10  CFR  40  of  this  Chapter 
established  by  the  Commission 
pertaining  to  ownership  of  such 
byproduct  material  and  disposal  sites 
for  such  material;  and 

(2)  Compliance  with  standards  which 
shall  be  adopted  by  the  Agreement  State 
for  the  protection  of  the  public  health, 
safety,  and  the  environment  from 
hazards  associated  with  such  material 
which  are  equivalent,  to  the  extent 
practicable,  or  more  stringent  than, 
standards  in  Appendix  A  of  10  CFR  40 
of  this  Chapter  adopted  and  enforced  by 
the  Commission  for  the  same  purposes, 
including  requirements  and  standards 
subsequently  promulgated  by  the 
Commission  and  the  Administrator  of 
the  Environmental  Protection  Agency 
pursuant  to  the  Uranium  Mill  Tailing 
Radiation  Control  Act  of  1978;  and 

(3)  Compliance  with  procedures 
which: 

(i)  In  the  case  of  licenses,  under  State 
law  include: 

(A)  An  opportunity,  after  public 
notice,  for  written  comments  and  a 
public  hearing,  with  a  transcript: 

(B)  An  opportunity  for  cross 
examination;  and 

(C)  A  written  determination  by  the 
appropriate  State  official  which  is  based 
upon  findings  included  in  such 
determination  and  upon  the  evidence 
presented  during  the  public  comment 
period  and  which  is  subject  to  judicial 
review; 

(ii)  In  the  case  of  rulemaking,  provide 
an  opportunity  for  public  participation 
through  written  comments  or  a  public 
hearing  and  provide  for  judicial  review 
of  the  rule; 

(iii)  Require  for  each  licensing  action 
which  has  a  significant  impact  on  the 
human  environment  a  written  analysis 
by  the  appropriate  State  agency  (which 
shall  be  available  to  the  public  before 
the  commencement  of  any  such 
proceedings)  of  the  impact  of  such 
licensing  action,  including  any  activities 
conducted  pursuant  thereto,  on  the 
environment.  Such  analysis  shall 
include: 

(A)  An  assessment  of  the  radiological 
and  nonradiological  impacts  to  the 
public  health  of  the  activities  to  be 
conducted  pursuant  to  such  licenses: 


(B)  An  assessment  of  any  impact  on 
any  waterway  and  groundwater 
resulting  from  such  activities; 

(C)  Consideration  of  alternatives, 
including  alternative  sites  and 
engineering  methods,  to  the  activities  to 
be  conducted  pursuant  to  such  license; 
and 

(D)  Consideration  of  the  long  term 
impacts,  including  decommissioning, 
decontamination,  and  reclamation 
impacts  associated  with  activities  to  be 
conducted  pursuant  to  such  license, 
including  the  management  of  any 
byproduct  material,  as  defined  in 

§  150.3(c)(2)  of  this  Part;  and 

(iv)  inhibit  any  major  construction 
activity  with  respect  to  such  material 
prior  to  complying  with  the  provisions  of 
paragraph  (c)(3)  of  this  section.  As  used 
in  this  paragraph  the  term  “major 
construction  activity”  means  any 
clearing  of  land,  excavation,  or  other 
substantial  action  that  would  adversely 
affect  the  environment  of  a  site.  The 
term  does  not  mean  site  exploration, 
necessary  roads  for  site  exploration, 
borings  to  determine  foimdation 
conditions,  or  other  preconstruction 
monitoring  or  testing  to  establish 
background  information  related  to  the 
suitability  of  the  site  or  the  protection  of 
environmental  values. 

fc)  No  Agreement  State  shall  be 
required  under  paragraph  (b)  to  conduct 
proceedings  concerning  any  license  or 
regulation  which  would  duplicate 
proceedings  conducted  by  the 
Commission. 

23.  Section  150.32  of  10  CFR  150  is 
added  to  read  as  follows: 

§  150.32  Funds  for  reclamation  or 
maintenance  of  byproduct  material. 

(a)  The  total  amount  of  funds  an 
Agreement  State  collects,  pursuant  to  a 
license  for  byproduct  material  as 
defined  in  §  150.3(c)(2)  of  this  Part  or  for 
any  activity  that  results  in  the 
production  of  such  material,  for 
reclamation  or  long  term  maintenance 
and  monitoring  of  such  material,  shall 
after  November  8, 1981,  be  transferred  to 
the  United  States  if  title  and  custody  of 
such  material  and  its  disposal  site  is 
transferred  to  the  United  States  upon 
termination  of  such  license.  Such  funds 
include,  but  are  not  limited  to,  sums 
collected  for  long  term  surveillance  (i.e.. 
continued  site  observation,  monitoring 
and,  where  necessary,  maintenance). 
Such  funds  do  not  however,  include 
monies  held  as  surety  where  no  default 
has  occurred  and  the  reclamation  or 
other  bonded  activity  has  been 
performed. 

(b)  If  an  Agreement  State  requires 
such  payments  for  reclamation  or  long 
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term  surveillance  (i.e.,  continued  site 
observation,  monitoring  and,  where 
necessary,  maintenance],  the  payments 
must,  after  November  8, 1981,  be 
sufficient  to  ensure  compliance  with 
those  standards  established  by  the 
Commission  pertaining  to  bonds, 
sureties,  and  financial  arrangements  to 
ensure  adequate  reclamation  and  long 
term  management  of  such  byproduct 
material  and  its  disposal  site. 

(Secs.  ll.e(2),  81,  83,  84, 16lb,  161o,  161x,  274; 
Pub.  L  83-703  as  amended  by  Title  II  of  Pub. 
L.  95-604,  68  stat.  919  et  seq.  92  Stat  3021  et 
seq.  (42  U.S.C.  2014e(2),  2111,  2113,  2114, 
2201b,  2201X,  2021) 

Dated  at  Washington,  D.C.,  this  26th  day  of 
September  1980. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk, 

Secretary  of  the  Commission. 

|KR  Doc.  80-30597  Rled  10-2-80;  8:45  am] 

BILLING  CODE  7590-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Human  Prescription  Drugs  in  Oral 
Dosage  Forms;  Exemption  of 
isosorbide  Dinitrate  in  Sublingual  and 
Chewable  Forms  Containing  Not  More 
Than  10  Milligrams  of  Isosorbide 
Dinitrate  From  Chiid-Protection 
Packaging  Requirements 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Final  rule. 

summary:  In  this  document  the 
Commission  issues  an  exemption  from 
child-protection  packaging  requirements 
for  isosorbide  dinitrate  in  sublingual  and 
chewable  dosage  forms  containing  not 
more  than  10  milligrams  of  isosorbide 
dinitrate.*  An  exemption  for  sublingual 
and  chewable  dosage  forms  containing 
not  more  than  5  milligrams  of  isosorbide 
dinitrate  is  currently  in  effect.  Based 
upon  the  absence  of  past  adverse 
experience  resulting  from  ingestion  of 
isosorbide  dinitrate,  the  Commission 
believes  that  child-protection  packaging 
for  the  larger  dosage  forms  is 
unnecessary  to  protect  children  from 
serious  illness  or  injury.  In  addition,  the 
Commission  believes  that  an  exemption 
is  justified  because  of  the  seriousness  of 
the  consequences  should  administration 
of  this  medication  be  delayed  by 


*A  majority  of  Commissioners — Chairman  King 
and  Commissioners  Pittle,  Statler,  and  Zagoria — 
approved  issuance  of  the  final  exemption. 
Commissioner  Sloan  dissented  and  has  issued  a 
separate  opinion  which  is  on  hie  in  the  Office  of  the 
Secretary  of  the  Commission. 


accessibility  problems  due  to  special 
packaging. 

EFFECTIVE  DATE:  This  amendment  is 
effective  October  3, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Jacobson,  Directorate  for 
Compliance  and  Enforcement,  Consumer 
Product  Safety  Commission, 

Washington,  D.C.  20207,  (301)  492-6400. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  September  28, 1979,  the 
Commission  proposed  an  exemption 
from  the  child-resistant  packaging 
regulations  under  the  Poison  Prevention 
Packaging  Act  of  1970  (PPPA)  for 
sublingual  and  chewable  forms  of 
isosorbide  dinitrate  in  dosage  strengths 
of  10  milligrams  (mg)  or  less  (44  FR 
55892). 

Isosorbide  dinitrate-containing  drugs 
are  generally  used  to  relieve  the  pain 
associated  with  an  angina  attack 
(constriction  of  a  blood  vessel  supplying 
oxygen  to  the  heart).  The  principal 
adverse  effect  associated  with  such 
drugs  is  that  because  they  dilate  the 
blood  vessels,  the  drugs  can  produce  a 
drop  in  blood  pressure  that  can  result  in 
a  feeling  of  weakness  or  fainting  and  a 
loss  of  consciousness.  However,  as  soon 
as  the  patient  is  placed  in  a  reclining 
position  with  the  feet  raised, 
consciousness  usually  returns 
immediately. 

Oral  human  prescription  drugs 
containing  over  5  mg  of  isosorbide 
dinitrate  are  currently  subject  to  the 
Commission’s  child-protection 
packaging  requirements,  set  forth  at  16 
CFR  1700.14(a)(l]).  Sublingual  and 
chewable  forms  of  isosorbide  dinitrate 
in  dosage  units  of  5  mg  or  less  are 
exempted  from  these  requirements  at  16 
CFR  1700.14(a)(10)(ii).‘That  exemption 
was  granted  at  a  time  when  only  5  mg 
dosage  strengths  for  the  drug  were 
manufactured.  Since  that  time,  a  few 
manufacturers,  including  Ives 
Laboratories,  the  petitioner  in  this 
matter,  have  produced  10  mg  tablets  in 
response  to  the  fact  that  some  angina 
patients  require  a  higher  dose  of 
medication  to  control  symptoms.  For  the 
reasons  stated  below,  the  Commission 
has  decided  to  issue  an  exemption  for 
sublingual  and  chewable  forms  of 
isosorbide  dinitrate  in  dosage  strengths 
of  10  mg  or  less.  The  Commission, 
therefore,  has  revised  the  existing 
exemption  for  isosorbide  dinitrate  by 


'  On  November  20. 1974,  the  Commission 
published  a  document  in  the  Federal  Register  (39  FR 
40761)  issuing  an  exemption  for  sublingual  and 
chewable  forms  of  isosorbide  dinitrate  in  dosage 
strengths  of  5  milligrams  or  less. 


setting  a  higher  dosage  level  for 
exemption. 

Grounds  for  Exemption 

As  was  noted  in  the  proposed 
exemption,  Ives  Laboratories  contends 
that  the  same  grounds  which  justified  an 
exemption  for  isosorbide  dinitrate  in  5 
mg  sublingual  and  chewable  forms 
support  the  request  for  a  10  mg 
exemption  level.  The  5  mg  exemption 
was  based  on  the  following  facts:  (1) 

The  difficulty  and  delay  that  a  patient 
might  experience  in  trying  to  open  a 
child-resistant  closure  while  under  the 
stress  of  an  angina  attach  could  result  in 
serious  consequences;  (2)  the  sublingual 
form  of  nitroglycerin  previously  had 
been  exempted  for  the  same 
accessibility  reasons;  (3)  the  data 
revealed  no  reported  cases  of  serious 
illness  or  injury  to  young  children 
accidentally  ingesting  isosorbide 
dinitrate. 

A  search  of  the  most  current  data 
sources  available  to  the  Commission 
staff  reveals  a  continued  lack  of  serious 
illness  in  young  children  who  have 
accidentally  ingested  isosorbide 
dinitrate.  Data  from  the  National  - 
Clearinghouse  for  Poison  Control 
Centers  (NCPCC)  indicate  that  of  the  322 
reported  ingestions  by  children  under  5 
years  of  age  from  1969  through  1978, 18 
children  reportedly  manifested  some 
symptoms,  for  which  12  were 
hospitalized. 

Data  collected  by  six  poison  control 
centers  under  contract  with  the 
Commission  during  the  years  1976 
through  1977  reveal  9  reported 
ingestions  of  isosorbide  dinitrate  by 
children,  with  only  one  case  of  nausea 
and  vomiting.  None  of  these  9  children 
was  hospitalized.  The  amounts  ingested 
in  these  cases  ranged  from  one-half  to  23 
tablets  (the  child  ingesting  23  tablets 
(50-55  mg)  reportedly  did  not  show  any 
symptoms). 

The  National  Electronic  Injury 
Surveillance  System  (NEISS)  Comment 
File  for  1973  through  December,  1979 
contains  six  incidents  of  children  under 
Hve  years  of  age  ingesting  isosorbide 
dinitrate.  All  of  the  children  were 
treated  and  released  from  the  hospital. 

The  Commission’s  consumer 
complaint  files  and  death  certiHcate 
files  contain  no  reports  associated  with 
isosorbide  dinitrate  as  of  February,  1980. 

The  Commission  staff  also  conducted 
a  toxicological  evaluation  of  isosorbide 
dinitrate.  As  was  discussed  in  the 
proposal  document,  the  Commission 
staff  has  assumed  that  a  toxic  dose  of 
isosorbide  dinitrate  would  be  greater 
than  1  gram  (or  greater  than  100-10  mg 
tablets).  This  assumption  is  based  upon 
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the  finding  that  the  organic  nitrates, 
such  as  isosorbide  dinitrate  and 
nitroglycerin,  are  much  less  active  in 
producing  the  substance  methemoglobin 
(the  increase  of  which  reduces  the 
body’s  oxygen  supply  in  the  blood)  than 
the  inorganic  nitrites,  such  as  sodium 
nitrite,  which  have  been  studied  to  a 
greater  extent.  (In  the  literature  there  is 
a  case  in  which  130  mg  of  sodium  nitrite 
caused  serious  symptoms  in  a  2-month 
old  child;  450  mg  were  fatal  in  a  slightly 
older  child.  It  is  estimated  that  1  gm  of 
sodium  nitrite  might  be  fatal  in  an 
adult). 

Information  available  to  the 
Commission  indicates  that  greater  than 
normal  levels  of  methemoglobin  have 
not  been  detected  in  patients  taking 
organic  nitrates  at  prescribed  dosage 
strengths.  The  Commission  staff 
estimates  that  an  extremely  high  dose  of 
isosorbide  dinitrate— considerably 
higher  than  any  of  the  reported 
accidental  ingestions  by  young 
children — would  produce  some 
methemoglobin.  However,  none  of  the 
reported  ingestions  of  this  drug 
indicated  symptoms  of  cyanosis 
(blueness  of  the  skin).  Because  this 
symptom  appears  at  concentrations  of 
10-15%  methemoglobin,  and  because 
serious  and  possibly  fatal  effects  of  lack 
of  oxygen  do  not  occur  until 
concentrations  of  more  than  60% 
methemoglobin  are  reached,  the 
Commission  sta^  concludes  that  very 
low  levels  of  methemoglobin,  if  any, 
were  formed  in  the  240  accidental 
ingestions. 

Commission  staff  investigation  further 
reveals  that  although  the  cardiovascular 
effects  of  ingesting  isosorbide  dinitrate 
can  sometimes  result  in  a  momentary 
loss  of  consciousness  until  the  patient  is 
placed  in  a  reclining  position,  this 
symptom  also  vyas  not  observed  in  any 
of  the  cases  of  accidental  ingestion  by 
children. 

The  Commission  solicited  the  opinion 
of  the  Food  and  Drug  Administration 
(FDA)  on  the  exemption  request.  Based 
upon  the  need  for  rapid  accessibility  to 
the  drugs  for  treatment  of  angina 
pectoris  and  upon  the  lack  of  reported 
substantial  hazard  to  children,  ^A 
concluded  that  the  exemption  should  be 
granted. 

The  Commission  also  solicited  the 
opinion  of  its  Technical  Advisory 
Committee  on  Poison  Prevention 
Packaging.  Of  the  14  members  who 
commented  on  the  petition,  10  members 
recommended  granting  the  exemption 
and  4  members  recommended  denial. 
The  ten  members  who  recommended 
granting  the  petition  cited  the  need  for 
rapid  access  to  the  medication  by 
angina  patients  and  the  lack  of  evidence 


of  serious  illness  or  injury  to  young 
children  in  cases  of  accidental  ingestion. 
The  four  members  who  recommended 
denial  expressed  concern  about  the 
cardiovascular  effects  and  toxic 
potential  of  isosorbide  dinitrate,  cited 
inadequate  injury  data  relating  to 
dosage  strengths,  and  questioned  the 
need  for  the  exemption  since  alternative 
dosage  forms  are  available. 

Response  to  Comment 

The  Commission  received  one 
comment  in  response  to  the  proposed 
exemption.  The  commenter,  a  physician, 
argued  against  granting  an  exemption 
for  several  reasons.  First,  the  commenter 
stated  that  the  drug  has  not  been  proven 
effective  for  treating  acute  angina. 

The  Commission  points  out  that  it  is 
the  Food  and  Drug  Administration 
(FDA),  not  the  Commission,  which 
assesses  the  efficacy  of  medications. 

The  Commission  is  only  authorized 
under  the  PPPA  to  consider  the 
packaging  of  drugs.  In  this  instance, 
furthermore,  the  Physicians’  Desk 
Reference  [1978]  states  that  FDA 
considers  the  drug  in  sublingual  and 
chewable  forms  to  be  “probably 
effective”  in  treating  acute  anginal 
attacks  and  in  oral  tablets  to  be 
“possibly  effective”  few  relief  of  acute 
angina.  In  addition,  the  Commission 
notes  that  the  choice  of  medication  used 
in  therapy  is  made  solely  by  the 
physician,  based  on  his  or  her 
experience  and  the  medical  history  of 
the  patient. 

The  commenter  also  stated  in  arguing 
against  an  exemption  for  this  drug  that 
patients  who  require  immediate  access 
to  the  drug  can  always,  under  the 
provisions  of  the  PPPA,  obtain  it  in 
packaging  which  is  not  child  resistant. 
The  Commission  points  out  that  the  fact 
that  a  consumer  may  request 
conventional  packaging  when 
purchasing  a  prescription  drug  is  not 
sufficient  grounds  for  denying  a  petition 
for  exemption.  The  appropriateness  of 
safety  packaging  for  that  product,  as 
well  as  the  toxicity  of  the  product  and 
the  risk  to  young  children,  should  be  the 
primary  considerations  in  determining 
the  merits  of  an  exemption  request. 

The  commenter  also  asserted  that  the 
large  quantities  of  this  drug  generally 
dispensed  pose  a  danger  to  children. 

The  Commission  believes  that  large 
quantities  of  the  drug,  in  fact,  are  not 
dispensed;  physicians  generally  monitor 
heart  patients  frequently,  prescribing 
only  enough  medication  to  last  between 
visits.  Ives  Laboratories  conducted  a 
survey  of  pharmacies  in  order  to 
examine  market  patterns  for  these 
preparations  and  determined  that  the 
average  prescription  was  60  tablets. 


This  is  below  the  level  of  the  estimated 
toxic  dose  of  more  than  one  gram. 

Finally,  the  commenter  suggested  that 
the  injury  data  for  this  particular  dosage 
strength  are  limited  since  the 
preparations  have  been  dispensed  only 
in  safety  packaging  for  most  of  the  time 
period  examined.  The  Commission 
emphasizes  that  in  its  evaluation 
regarding  the  risk  of  injury  to  young 
children  from  these  preparations,  data 
for  all  forms  and  strengths  of  isosorbide 
dinitrate  were  examined.  Information 
from  the  National  Clearinghouse  for 
Poison  Control  Centers  indicated  that 
the  ingestion  of  10-10  mg  tablets,  or  3-40 
mg  tembids  did  not  produce  serious 
symptoms  in  the  children.  The 
Commission’s  Contract  Data  Base 
contains  an  ingestion  incident  of  23 
tablets  in  which  no  symptoms  were 
observed.  Although  human  oral 
prescription  drugs  have  been  required, to 
be  packaged  in  safety  packaging  since 
1974,  the  availability  of  conventional 
packaging  upon  request,  and  the  current 
protocol  requirement  that  up  to  20%  of 
the  tested  children  may  be  able  to  open 
a  safety  package,  (and  still  have  it  meet 
the  standards)  have  made  it  possible  for 
some  children  to  obtain  these 
preparations.  However,  the  data 
regarding  these  ingestions  do  not 
indicate  serious  consequences  to  the 
children  involved. 

Findings 

Having  considered  the  petition  and 
the  comment  on  the  proposal,  human 
experience  data  fi'om  the  National 
Clearinghouse  for  Poison  Control 
Centers  and  the  Commission’s  own 
resources,  as  well  as  medical  and 
scientific  literature,  and  experimental 
data;  and  having  consulted,  pursuant  to 
section  3  of  the  PPPA,  with  the 
Technical  Advisory  Committee  on 
Poison  Prevention  Packaging 
established  under  section  6  of  the  act, 
the  Commission  finds  that  isosorbide 
dinitrate  in  sublingual  and  chewable 
forms  in  dosage  strengths  of  10  mg  or 
less  does  not  create  such  a  hazard  to 
children  that  special  packaging  is 
required  to  protect  them  from  serious 
personal  injury  or  serious  illness 
resulting  from  handling,  using  or 
ingesting  the  substance. 

Effective  Date 

Since  this  rule  grants  an  exemption, 
the  delayed  effective  date  provisions  of 
the  Administrative  Procedure  Act  are 
inapplicable  (5  U.S.C.  553(d)(1)). 
Accordingly,  this  exemption  becomes 
effective  on  October  3, 1980. 
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Environmental  Considerations 

The  Commission’s  interim  rules  for 
carrying  out  its  responsibilities  under 
the  National  Environmental  Policy  Act 
(see  16  CFR  Part  1021:  42  FR  25494) 
provide  that  exemptions  to  an  existing 
standard  which  do  not  alter  the 
principal  purpose  or  effect  of  the 
standard  normally  have  no  potential  for 
affecting  the  environment,  and 
environmental  review  of  exemptions 
from  such  regulations  is,  therefore, 
generally  not  required.  (§  1021.5(b)(1)). 
The  rules  also  state  that  environmental 
review  of  rules  requiring  poison 
prevention  packaging  is  generally  not 
required.  (§  1021.5(b)(3)). 

With  respect  to  this  exemption  of 
isosorbide  dinitrate  from  poison 
prevention  packaging,  the  Commission 
finds  that  the  rule  will  have  no 
significant  effect  on  the  human 
environment  and  that  no  environmental 
review  is  necessary. 

Conclusion  and  Promulgation 

Having  considered  the  petition,  the 
comment  on  the  proposal,  and  other 
relevant  material,  the  Commission 
concludes  that  the  final  rule  should  be 
adopted  as  set  forth  below. 

Accordingly,  pursuant  to  the 
provisions  of  the  Poison  Prevention 
Packaging  Act  of  1970  (Pub.  L.  91-601, 
sections  2(4),  3,  5,  84  Stat.  1670-72;  15 
U.S.C.  1471(4),  1472-1474)  and  under 
authority  vested  in  the  Commission  by 
the  Consumer  Product  Safety  Act  (Pub. 
L.  92-573,  section  30(a),  86  Stat.  1231, 12 
U.S.C.  2079(a)),  the  Commission  amends 
16  CFR  1700.14  by  adding  a  new 
paragraph  (a)(10)(ii)  as  follows  (the 
introductory  portion  of  paragraph 
(a)(10),  although  unchanged,  is  included 
for  context); 

§  1700.14  Substances  requiring  special 
packaging. 

(a)  *  *  * 

(10)  Prescription  drugs.  Any  drug  for 
human  use  that  is  in  a  dosage  form 
intended  for  oral  administration  and 
that  is  required  by  federal  law  to  be 
dispensed  only  by  or  upon  an  oral  or 
written  prescription  of  a  practitioner 
licensed  by  law  to  administer  such  drug 
shall  be  packaged  in  accordance  with 
the  provisions  of  §  1700.15(a),  (b),  and 
(c)  except  for  the  following: 
***** 

(11)  Sublingual  and  chewable  forms  of 
isosorbide  dinitrate  in  dosage  strengths 
of  10  milligrams  or  less. 


Dated;  September  30. 1980. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  80-30870  Filed  10-2-80;  8:45  am) 

BILLING  CODE  635S-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

Subpart  D— Old-Age,  Disability, 
Dependent’s  and  Survivors’  Insurance 
Benefits;  Period  of  Disability; 
Corf-ection 

AGENCY:  Social  Security  Administration, 
HHS. 

action:  Correction  of  final  rules. 

summary:  On  )une  15, 1979,  we 
published  in  the  Federal  Register  (44  FR 
34479),  final  regulations  recodifying  the 
rules  for  entitlement  to  old-age, 
disability,  dependents’,  and  survivors’ 
insurance  benefits  and  to  a  period  of 
disability.  Since  that  time  we  have 
noted  that  §§  404.346(a).  404.355(b), 
404.357  and  404.366(b)(1)  have  caused 
some  confusion  and  require 
clarification.  Accordingly,  we  are 
correcting  these  four  provisions  so  that 
they  will  reflect  more  completely  the 
prior  regulations  from  which  they  are 
derived. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lawrence  V.  Dudar,  Legal  Assistant, 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
telephone  301-594-6629. 

SUPPLEMENTARY  INFORMATION: 

§  404.346  [Amended] 

The  third  sentence  of  §  404.346(a) 
formerly  read  as  follows:  “A  legal 
impediment  means  only  that  there  was  a 
defect  in  the  procedure  followed  in 
connection  with  the  ceremony,  or  that  a 
previous  marriage  of  the  insured  had  not 
ended  at  the  time  of  the  ceremony.” 
Since  the  statutory  term  “legal 
impediment”  also  includes  an 
impediment  which  results  because  a 
previous  marriage  of  the  claimant  had 
not  ended  at  the  time  of  the  marriage 
ceremony,  we  are  correcting  the 
definition  by  revising  the  third  sentence 
in  §  404.346(a)  to  read  as  follows: 

“A  ‘legal  impediment’  includes  only 
an  impediment  which  results  because  a 
previous  marriage  had  not  ended  at  the 
time  of  the  ceremony  or  because  there 
was  a  defect  in  the  procedure  followed 
in  connection  with  the  intended 
marriage.” 


§  404.355  [Amended] 

Section  404.355(b)  formerly  read  as 
follows:  “Before  your  birth,  your  mother 
or  father  entered  into  a  deemed  valid 
marriage  with  the  insured  as  described 
in  §  404.346.”  Since  this  is  an  overly 
restrictive  statement  of  the  conditions  a 
natural  child  of  the  insured  must  meet  to 
establish  his  or  her  relationship  to  the 
insured  under  the  deemed  married 
provisions  of  the  Social  Security  Act,  we 
are  correcting  §  404.355(b)  to  read  as 
follows: 

“(b)  You  are  the  insured’s  natural 
child,  and  the  insured  and  your  mother 
or  father  went  through  a  ceremony 
which  would  have  resulted  in  a  valid 
marriage  between  them  except  for  a 
‘legal  impediment’  described  in 
§  404.346(a).” 

§404.357  [Amended] 

The  second  sentence  of  §  404.357 
formerly  read  as  follows:  “The  marriage 
between  the  insured  and  your  parent 
must  be  a  valid  marriage  utider  State 
law  or  a  deemed  valid  marriage  as 
described  in  §  §  404.345-404.346.” 

Since  this  is  an  overly  restrictive 
statement  of  the  conditions  a  stepchild 
of  the  insured  must  meet  to  establish  his 
or  her  relationship  to  the  insured  under 
the  deemed  married  provisions  of  the 
Social  Security  Act,  we  are  correcting 
the  second  sentence  of  §  404.357  to  read 
as  follows: 

“The  marriage  between  the  insured 
and  your  parent  must  be  a  valid 
marriage  under  State  law  or  a  marriage 
which  would  be  valid  except  for  a  ‘legal 
impediment’  described  in  §  404.346(a).” 

§404.366  [Amended] 

The  first  two  sentences  of 
§  404.366(b)(1)  formerly  read  as  follows: 
“At  some  point  within  the  12-month 
period,  the  insured  person  started 
providing  at  least  one-half  of  your 
support  on  a  permanent  basis  and  this 
was  a  change  in  the  way  you  had  been 
supported  up  to  then.  In  these 
circumstances,  the  time  from  the  change 
when  the  insured  started  providing  one- 
half  or  more  of  your  support,  up  to  the 
end  of  the  12-month  period  may  be 
considered  a  reasonable  period.”  Since 
this  does  not  reflect  a  provision  in  the 
prior  regulations  which  stated  that  a 
period  of  less  than  12  months  would  be 
considered  if  during  the  12  month  period 
the  insured  stopped  providing  at  least 
one-half  of  the  claimant’s  support,  and 
we  did  not  intend  to  change  this  policy 
in  the  recodification,  we  are  correcting 
the  first  two  sentences  of  §  404.366(b)(1) 
to  read  as  follows: 

“(1)  At  some  point  within  the  12- 
month  period,  the  insured  either  begins 
or  stops  providing  at  least  one-half  of 
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your  support  on  a  permanent  basis  and 
this  is  a  change  in  the  way  you  had  been 
supported  up  to  then.  In  these 
circumstances,  the  time  from  the  change 
up  to  the  end  of  the  12-month  period  will 
be  considered  a  reasonable  period, 
unless  paragraph  (b](2]  of  this  section 
applies.” 

Dated;  September  28, 1980. 

Robert  F.  Sennier, 

Acting  Deputy  Assistant  Secretary  for 
Management  Analysis  and  Systems. 

|FR  Doc.  80-30901  Filed  10-2-80:  8:45  am] 

BILLING  CODE  4110-07-M 


20  CFR  Part  416 

[Regulations  No.  16] 

Supplemental  Security  income  for  the 
Aged,  Blind,  and  Disabled 

agency:  Social  Security  Administration, 
HHS. 

ACTION:  Final  rule. 


summary:  We  are  rewriting  and 
reorganizing  our  rules  on  income  under 
the  Supplemental  Security  Income  (SSI) 
program.  These  rules  describe  what  is 
income  and  what  is  not  income.  They 
explain  the  difference  between  earned 
and  unearned  income,  how  we  treat 
each,  and  the  exclusions  we  apply  to 
each.  Our  purpose  is  to  make  Uiese  rules 
clearer  and  easier  for  the  public  to 
understand. 

EFFECTIVE  DATE:  These  regulations  are 
effective  October  3, 1980.  As  applied  to 
redeterminations,  the  regulations  will  be 
effective  as  of  the  beginning  of  the 
quarter  following  the  redetermination. 
This  will  avoid  the  possibility  that 
beneficiaries  could  be  incorrectly  paid 
because  of  changes  they  were  not  aware 
of  and  over  which  they  had  no  control. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rita  Hauth,  Legal  Assistant,  Room  4234 
West  High  Rise  Building.  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
(301)  594-7112. 

SUPPLEMENTARY  INFORMATION:  We 

published  the  Notice  of  Proposed 
Rulemaking  (NPRM)  covering  the 
recodification  of  this  Subpart  K  on 
February  1, 1979.  We  describe  the 
comments  we  received  and  our 
reactions  to  them  later  in  this  preamble. 
A  number  of  comments  resulted  in  our 
making  changes  in  the  final  regulations. 

The  NPRM  incorporated  the 
provisions  of  a  previous  NPRM  on  the 
treatment  of  medical  and  social  services 
published  on  September  14, 1978  (43  FR 
41054).  It  also  incorporated  the 


provisions  of  an  interim  regulation  on 
the  one-third  reduction  rule  published 
on  July  7, 1978  (43  FR  29281).  Since  both 
rules  are  included  in  these  final 
regulations,  comments  received 
following  their  earlier  publication  are 
included  in  this  preamble. 

A  final  regulation  dealing  with  major 
disasters  and  a  final  regulation  dealing 
with  lost,  damaged,  or  stolen  resources 
were  published  subsequent  to  the  NPRM 
on  this  subpart  (44  FR  15663  and  44  FR 
15665.  published  March  15, 1979).  Both 
regulations  are  incorporated  into  these 
final  regulations. 

We  have  made  this  final 
recodification  of  Subpart  K  more 
descriptive  than  the  NPRM.  We  have 
made  editorial  changes  and  have 
rearranged  sections  to  make  the  rules 
clearer  and  easier  to  follow.  In  this 
preamble  we  discuss  the  various  rules  of 
the  subpart  under  headings  similar  to 
those  in  the  regulations.  Under  each 
heading  we  describe  significant  changes 
between  the  NPRM  and  the  final 
regulations. 

Income — General 

In  §  416.1100  we  give  a  general 
introduction  to  the  income  subpart.  We 
explain  that  the  amoimt  of  an 
individual’s  income  is  an  important 
factor  in  determining  eligibility  for  and 
the  amount  of  an  SSI  benefit. 

Section  416.1101  defines  terms  that 
are  used  throughout  the  subpart.  The 
final  regulations  change  the  definition  of 
“institution”  from  the  one  given  in  the 
NPRM.  They  state  that  an  “institution” 
makes  treatment  or  services  available  to 
residents.  We  wish  to  avoid  any 
possibility  that  the  definition  of 
“institution”  will  be  interpreted  to 
require  the  furnishing  of  treatment  or 
services  to  every  resident. 

Section  416.1102  explains  that,  as  a 
general  rule,  income  is  anything 
individuals  receive  in  cash  or  in  kind 
that  can  be  used  to  meet  their  needs  for 
food,  clothing,  or  shelter.  Section 
416.1103  states  what  is  not  income  and 
lists  some  items  that  are  not  income.  In 
the  NPRM  we  added  three  items  to  this 
list — credit  life  or  credit  disability 
insurance  payments,  money  a  person 
borrows  or  money  a  person  receives  in 
repayment  of  a  loan,  and  payment  of  a 
person's  bill  by  someone  else.  In  these 
final  regulations  we  have  added  a  fourth 
item — weatherization  of  homes.  This  is 
consistent  with  the  existing  definition  of 
in-kind  income  since  the  work  and 
materials  furnished  are  not  food, 
clothing,  or  shelter  and  cannot 
ordinarily  be  converted  into  one  of 
these.  The  growing  number  of  recent 
Federal  and  other  governmental 
programs  to  conserve  energy  makes  it 


advisable  that  we  specify  that 
weatherization  is  not  income  for  SSI 
purposes. 

Section  416.1103  also  explains  when 
medical  care  and  services  and  social 
services  are  not  income.  The  final 
regulations  change  the  rules  for  medical 
care  and  services  by  stating  that  third 
party  payments  for  any  medical 
insurance  premiums  are  not  income.  The 
NPRM  identified  only  Medicare 
premiums  paid  by  a  third  party  insurer. 
The  revised  definition  makes  these  rules 
consistent  with  what  we  mean  by 
income  under  SSI. 

Earned  Income 

The  rules  dealing  with  earned  income 
are  in  §§  416.1110  through  416.1112. 
These  rules  state  that  earned  income  is 
cash  wages  and  net  earnings  from  self- 
employment.  Earned  income  may  be  in- 
kind  instead  of  cash.  We  explain  how 
we  treat  these  earnings  and  any  net 
losses  which  result  fi'om  self- 
employment.  We  describe  the  types  of 
earned  income  we  do  not  count  (called 
exclusions)  and  list  them  in  the  order  in 
which  they  apply. 

Unearned  Income 

The  rules  dealing  with  unearned 
income  are  in  §  §  416.1120  through 
416.1124.  All  income  which  is  not  earned 
is  unearned.  Unearned  income  can  be 
money,  it  can  be  food,  clothing,  or 
shelter,  or  it  can  be  something  that  can 
be  used  to  get  food,  clothing,  or  shelter. 

Section  416.1121  lists  and  explains 
some  types  of  unearned  income  and 
gives  a  general  explanation  of  in-kind 
support  and  maintenance.  (In-kind 
support  and  maintenance  are  discussed 
in  greater  detail  under  a  later 
subheading.)  In  §  416.1123  we  explain 
how  we  count  unearned  income.  We 
describe  in  §  416.1124  the  tvTies  of 
unearned  income  we  do  not  count 
(exclusions)  and  list  them  in  the  order  in 
which  they  apply.  These  final 
regulations  modify  one  of  these  listings. 
The  NPRM  excluded  food  raised  for 
home  consumption  provided  that  it  was 
not  raised  as  part  of  a  trade  or  business. 
The  final  regulations  delete  the 
qualification  in  the  rule  about  a  trade  or 
business.  (For  more  information,  see 
comment  No,  14.) 

Countable  Income 

Countable  income  affects  eligibility 
for  and  the  amount  of  a  benefit.  It  is  the 
amount  of  earned  and  unearned  income 
left  after  we  subtract  all  the  income  that 
is  not  counted.  Rules  for  counting 
income  are  described  under  the  various 
sections  of  this  subpart. 
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In-Kind  Support  and  Maintenance 

Both  earned  income  and  unearned 
income  include  items  received  in  kind. 
We  generally  value  this  income  at  its 
current  market  value  and  the  various 
exclusions  for  both  earned  and 
unearned  income  apply.  However,  we 
use  some  other  rules  when  we  consider 
unearned  income  in  the  form  of  food, 
clothing,  or  shelter  (in-kind  support  and 
maintenance).  Basically,  there  are  two 
rules  for  valuing  in-kind  support  and 
maintenance,  the  one-third  reduction 
rule  and  the  presumed  value  rule.  These 
rules  are  discussed  in  §§  416.1130 
through  416.1149.  The  rules  have  been 
substantially  reorganized  since 
publication  of  the  NPRM  in  a  further 
effort  to  make  them  easier  to 
understand. 

We  give  a  general  introduction  to  in- 
kind  support  and  maintenance  in 
§  416.1130.  We  define  in-kind  support 
and  maintenance  as  any  food,  clothing, 
or  shelter  given  to  an  individual.  We 
further  explain  that  shelter  includes  a 
number  of  things,  including  room  and 
rent.  The  final  regulations  contain  a 
clarifying  statement  that  an  individual 
who  pays  the  amount  charged  under  a 
business  arrangement  is  not  receiving 
shelter  in  the  form  of  room  and  rent. 

We  describe  the  one-third  reduction 
rule  in  §§  416.1131  and  416.1132.  If  an 
individual  lives  in  another  person's 
household  and  receives  both  food  and 
shelter  from  that  person,  we  reduce  the 
individual’s  Federal  benefit  rate  by  one- 
third  as  required  by  law.  This  is  instead 
of  including  the  actual  value  of  the  food 
and  shelter  in  the  individual's  unearned 
income.  (An  individual  does  not  have  to 
receive  clothing  for  the  one-third 
reduction  to  apply.) 

The  presumed  value  rule  is  described 
in  §  416.1140.  If  an  individual  lives  in 
another  person's  household  but  does  not 
receive  both  food  and  shelter  or  receives 
food,  clothing,  or  shelter  in  any  other 
living  arrangement,  we  apply  the 
presumed  value  rule.  We  presume  that 
these  items  are  worth  one-third  of  his  or 
her  Federal  benefit  rate  plus  the  amount 
of  the  general  income  exclusion,  unless 
the  individual  can  show  us  that  the 
actual  value  is  less. 

We  discuss  how  the  presumed  value 
rule  applies  to  persons  in  certain  living 
arrangements  in  §§  416.1141  through 
416.1145.  Section  416.1142  explains  that 
we  do  not  consider  that  beneficiaries 
receive  in-kind  support  and 
maintenance  from  other  members  of  a 
household  if  all  members  receive  public 
income-maintenance  payments  (a  public 
assistance  household).  The  NPRM 
provided  that  the  rule  did  not  apply 
whenever  there  was  evidence  to  the 


contrary.  The  final  regulations  have 
deleted  this  limitation  in  recognition  of 
the  fact  that  other  agencies  have 
determined  that  these  individuals  need 
all  their  income  for  their  own  needs. 

This  same  section,  for  purposes  of 
defining  a  public  assistance  household, 
lists  programs  that  provide  public 
income-maintenance  payments.  These 
final  regulations  make  several  changes 
in  the  list.  We  have  added  needs-based 
payments  made  by  the  Veterans 
Administration.  We  have  broadened  the 
listing  covering  assistance  programs 
provided  by  State  and  local 
governments.  We  have  added  a 
clarification  that  tax  credits  or  refunds 
are  not  assistance  provided  by  a  State 
or  local  government.  Also,  we  have 
updated  this  list  by  deleting  the 
Migration  and  Refugee  Assistance  Act 
of  1962  and  the  Indochina  Migration  and 
Refugee  Assistance  Act  of  1975  and 
adding  the  Refugee  Assistance  Act  of 
1980, 

The  final  regulations  add  a  new 
§  416.1146  which  explains  that  we  do 
not  count  as  income  in-kind  support  and 
maintenance  received  during  a  month  in 
which  an  individual  is  ineligible  for  a 
reason  other  than  having  too  much 
income.  It  would  be  unfair  to  count  in- 
kind  support  and  maintenance  in  this 
situation  because  it  cannot  be  carried 
over  to  another  month  in  the  quarter  for 
which  the  individual  receives  a 
payment. 

Section  416.1147  describes  how  we 
value  food,  clothing,  or  shelter  for 
members  of  a  couple.  This  section 
incorporates  into  regulations  section 
1611(e)(l)(B)(ii)  of  the  Act  which  deals 
with  how  we  treat  income  when  one 
member  of  a  couple  is  in  an  institution 
that  receives  Medicaid  payments  on  his 
or  her  behalf. 

Section  416.1149  explains  that  the  one- 
third  reduction  rule  or  the  presumed 
value  rule  continues  to  apply  during  a 
temporary  absence.  This  section  also 
defines  a  temporary  absence,  and  gives 
exceptions  to  the  general  rule. 

Disasters 

On  April  1, 1977,  interim  regulations 
(42  FR  17440)  were  published  tq 
implement  Pub.  L.  94-331.  That  law 
provided  for  the  exclusion  of  assistance 
received  under  the  Disaster  Relief  Act  of 
1974  or  under  any  other  Federal  statute 
on  account  of  a  major  disaster.  It  further 
provided  that  the  value  of  support  and 
maintenance  received  by  SSI 
beneficiaries  who  are  forced  from  their 
own  households  as  the  result  of  a 
Presidentially  declared  major  disaster 
would  not  be  counted  as  unearned 
income,  and  the  one-third  reduction  rule 
would  not  apply.  However,  the  law  was 


restricted  to  disasters  which  occurred  on 
or  after  June  1, 1976,  and  before 
December  31, 1976. 

On  November  12, 1977,  Pub.  L.  95-171 
became  law.  This  law  extends  the  above 
exclusions  to  major  disasters  which 
occur  on  or  after  December  31, 1976.  In 
addition,  the  law  provides  that  interest 
earned  on  Federal  assistance  received 
on  account  of  a  Presidentially  declared 
major  disaster  is  excluded  from  income 
for  a  period  of  9  months  and  that  the 
Secretary  can  issue  regulations  to 
extend  the  9-month  period  for  good 
cause.  Final  regulations  which  included 
the  provisions  of  the  interim  regulations 
and  implemented  Pub.  L.  95-171  were 
published  March  15, 1979  (44  FR  15663) 
and  are  found  in  §  416.1150  of  this 
publication. 

Final  regulations,  also  published 
March  15, 1979  (44  FR  15661),  provide 
that  cash  and  in-kind  replacement  of 
resources  which  are  lost,  damaged,  or 
stolen  is  not  income.  Interest  earned  by 
funds  received  to  replace  or  repair  the 
resource  is  not  counted  as  income  for  9 
months.  An  extension  of  up  to  an 
additional  9  months  is  possible  if  there 
is  a  delay  which  is  beyond  the  control  of 
the  beneficiary.  These  rules  are 
described  in  §  416.1151-. 

Deeming  Income 

When  a  person  applies  for  or  receives 
SSI,  we  consider  the  person’s  own 
income,  and  we  also  deem  (consider  to 
be  available  to  the  person)  income  of  the 
person’s  ineligible  spouse,  ineligible 
parent  or  the  spouse  of  a  parent  (if  the 
eligible  individual  is  a  child),  or  an 
essential  person.  The  rules  which 
explain  when  we  deem  income  and  how 
we  determine  the  amount  of  income  we 
deem  from  an  ineligible  spouse  to  an 
eligible  individual  are  described  in 
§  416.1163.  The  rules  for  deeming  income 
from  an  ineligible  parent,  or  the  spouse 
of  a  parent,  to  an  eligible  child  are 
described  in  §  416.1165.  The  rules  for 
deeming  income  from  an  essential 
person  to  an  eligible  individual  are 
described  in  §  416.1168. 

We  deem  income  to  an  eligible 
individual,  or  eligible  child,  because  we 
expect  an  ineligible  spouse,  or  ineligible 
parent,  in  the  same  household  to  use 
part  of  his  or  her  income  to  help  take 
care  of  some  of  the  eligible  individual's 
needs.  We  deem  income  of  an  essential 
person  to  an  eligible  individual  because 
we  have  increased  the  benefit  of  the 
eligible  individual  to  help  provide  for 
the  needs  of  the  essential  person. 

There  are  certain  types  of  income  an 
ineligible  spouse,  or  ineligible  parent, 
may  receive  which  we  do  not  include 
when  we  deem  income.  These  types  of 
income  are  listed  in  §  416.1161.  These 
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I  final  regulations  expand  on  the  list  that 
was  in  the  NPRM.  We  have  added  items 
so  that  we  now  exclude  the  same  types 
of  income  for  deeming  purposes  that  the 
statute  excludes  for  SSI  beneficiaries. 
These  additions  are  discussed  later  in 
this  preamble  in  our  response  to 
comment  No.  25. 

Before  we  deem  any  income  from 
either  an  ineligible  spouse  or  ineligible 
parent  we  set  aside  (allocate)  part  of 
that  income  to  make  money  available 
for  the  needs  of  each  ineligible  child. 

The  amoimt  of  income  we  set  aside  and 
the  way  we  do  it  are  described  in 
§  416.1163. 

In  determining  the  amount  of  income 
to  be  deemed  to  an  eligible  child,  we 
also  set  aside  (allocate)  some  of  the 
parents’  income  to  help  meet  their  own 
needs.  The  amount  of  the  parents’ 
income  we  set  aside  (allocate)  varies 
depending  on  the  type  of  income  the 
parents  have  and  is  described  in 
§  416.1165. 

Sections  416.1163  and  416.1165  include 
a  qualification  that  was  not  in  the 
NPRM.  The  deeming  rules  now  state 
that  there  is  no  allocation  for  ineligible 
children  or  parents  who  receive  public 
income-maintenance  payments.  This 
clariRcation  prevents  overlapping  of 
coverage  by  SSI  and  other  public 
income-maintenance  programs. 

Section  416.1167  discusses  how  a 
change  in  a  person’s  living  arrangement 
can  affect  the  deeming  of  income.  This 
section  also  explains  that  we  stop 
deeming  income  to  an  eligible  child  the 
month  after  he  or  she  becomes  age  18 
unless  the  child  is  a  student.  If  the  child 
is  a  student,  deeming  stops  the  month 
after  he  or  she  becomes  age  21. 

The  benefit  amounts  shown  in  the 
various  examples  in  these  sections  have 
been  changed  from  those  shown  in  the 
NPRM  to  show  the  higher  rates  that 
apply  because  of  the  July  1, 1980,  benefit 
increase. 

Alternative  Income  Rules  for  Certain 
Blind  Individuals 

Sections  416.1170  and  416.1171  explain 
that  we  count  income  for  certain 
persons  under  the  rules  in  this  subpart, 
or  under  the  rules  that  would  have 
applied  under  the  State  plan  for  October 
1972,  whichever  results  in  lower 
countable  income. 

The  alternative  income  rules  apply  to 
persons  who  receive  SSI  benefits 
because  they  are  blind  and  were 
transferred  to  SSI  when  the  program 
began  in  January  1974.  These  persons 
must  have  received  State  assistance 
payments  for  the  blind  for  December 
1973,  under  the  provisions  of  the  State 
plan  for  October  1972,  must  continue  to 
live  in  the  same  State,  and  must 


continue  to  be  eligible  for  SSI  beneHts. 
These  regulations  add  a  statement  that, 
for  purposes  of  these  rules,  an  “SSI 
beneHt’’  means  a  Federal  benefit  only 
and  does  not  include  any  State 
supplement.  This  clarification  is  needed 
to  implement  the  alternative  income 
rules  in  a  manner  consistent  with  the 
Act. 

In  the  interests  of  equity,  this 
definition  will  have  future  effect  only 
and  will  not  be  applied  to  any 
beneHciary  who  has  received  the 
advantage  of  a  broader  definition  of 
“SSI  benefit’’  prior  to  the  publication  of 
these  regulations. 

Rules  for  Helping  Blind  and  Disabled 
Individuals  To  Achieve  Self-Support 

Sections  416.1180  through  416.1182 
describe  the  conditions  under  which  we 
exclude  the  income  and  resources  that 
beneficiaries  use  or  set  aside  to 
complete  an  approved  plan  to  become 
self-supporting.  These  rules  are  not  new 
but  have  been  in  Subpart  Q,  Referral  for 
Rehabilitation  Services,  Other  Benefits, 
Other  Services  and  Assistance.  The 
rules  are  now  being  located  in  this 
subpart  because  they  concern  income. 

Appendix 

Some  Federal  laws  other  than  the 
Social  Security  Act  exclude  certain 
types  of  income  for  SSI  purposes.  In  the 
NPRM,  the  various  statutes  were  listed 
in  alphabetical  order  in  the  appendix  to 
the  regulations.  These  final  regulations 
list  the  statutes  under  headings 
according  to  the  kind  of  income  they 
exclude.  The  final  regulations  also 
expand  the  list  to  include  legislation 
enacted  since  publication  of  the  NPRM. 

Comments  Received  Following 
Publication  of  the  Notice  of  Proposed 
Rulemaking  (Published  February  1, 1979 
(44  FR  6429)) 

We  received  comments  from  various 
groups  including  departments  of  six 
States,  two  legal  aid  groups,  an 
educational  center,  a  developmental 
disabilities  law  project,  a  law  reform 
institute,  a  center  for  public  interest,  and 
a  local  government  official.  All 
approved  the  organization  and  clearer 
language  of  the  regulations  although 
each  raised  questions  or  suggested 
changes  in  particular  sections.  Our 
responses  to  the  comments  follow  the 
order  of  the  sections  to  which  they  apply 
and  are  under  the  same  headings  as  in 
the  regulations.  Comments  that  have  no 
specific  references  are  under 
Miscellaneous. 

Miscellaneous 

1.  A  number  of  commenters  suggested 
editorial  changes  to  clarify  the 


regulations.  We  have  adopted  many  and 
have  changed  language,  rearranged  the 
order  of  subsections,  and  added 
dehnitions,  examples,  and  cross 
references.  Some  commenters  believed 
that  the  preamble  to  the  NPRM  did  not 
identify  certain  changes  of  policy.  We 
believe  we  have  identified  all  policy 
changes  in  the  preamble.  It  is  possible 
that  the  commenters  were  not  aware  of 
revisions  that  were  published  in  the 
Federal  Register  subsequent  to  the  April 
1978  edition  of  Volume  20  of  the  Code  of 
Federal  Regulations.  Sections  416.1109 
and  416.1125  were  signiHcantly  revised. 
The  new  §  416.1109  was  published 
September  14, 1978  (43  FR  41054),  and 
the  new  §  416.1125  on  July  7, 1978  (43  FR 
29281). 

2.  A  State  commented  that  these 
regulations  are  designed  for  applicants 
and  beneficiaries  and  do  not  give 
enough  direction  to  States.  The 
regulations  are  designed  for  applicants 
and  beneHciaries  because  they  are  the 
ones  who  are  primarily  affected  by  the 
SSI  program.  We  have,  however,  tried  to 
use  language  and  give  details  that  make 
the  regulations  clear  and  complete  for 
anyone  who  uses  them. 

3.  A  State  has  asked  that  we 
distinguish  between  the  terms 
“consider”  and  “count”.  We  have 
clarified  the  discussion  of  income  we 
count  in  §  416.1104  and  have  revised 
other  sections  of  the  regulations  to  try  to 
eliminate  any  misunderstanding  that 
arises  from  use  of  these  terms. 

General 

4.  The  legal  aid  group  questioned 
§  416.1103(a)  and  (b)  which  explain 
when  medical  care  and  services  and 
social  services  are  not  income.  They 
believe  we  have  made  the  revised  rules 
more  restrictive.  This  was  not  our  intent 
and  we  have  rewritten  these  provisions 
to  make  it  clear  that  the  policy  has  not 
been  changed. 

5.  The  center  for  public  interest  raised 
a  question  about  the  rule  in  §  416.1103(g) 
which  says  that  a  bill  paid  by  a  third 
party  is  not  income,  but  any  food, 
clothing,  or  shelter  received  because  of 
the  payment  is  income.  The  center  asked 
what  happens  if  a  beneficiary  purchases 
an  item  in  one  quarter  and  a  third  party 
assumes  the  debt  in  a  subsequent 
quarter.  We  have  changed  the  example 
in  this  section  to  make  it  clear  that  the 
beneficiary  receives  the  in-kind  income 
in  the  quarter  in  which  the  third  party 
pays  for  the  item  rather  than  when  the 
beneficiary  purchases  it  on  credit. 

6.  A  State  also  questioned  the  rule  in 
§  416.1103(g)  that  determines  how  we 
value  donations  of  in-kind  items.  The 
State  also  believes  that  our  reporting 
rules,  particularly  as  applied  to  in-kind 


65544 


Federal  Register  /  Vol.  45,  No.  194  /  Friday,  October  3,  1980  /  Rules  and  Regulations 


income,  discriminate  against  the 
beneHciary  who  is  honest  and 
understands  the  rules.  In  assigning  a 
value  to  an  in-kind  item,  we  use  an 
amount  that  represents  what  the  item  is 
worth  in  the  market  place.  When  the 
value  of  an  item  of  in-kind  support  and 
maintenance  is  based  on  an  estimate 
that  changes  gradually  over  time, 
because  of  inflation  for  example,  we 
count  the  new  value  beginning  with  the 
quarter  following  the  quarter  in  which 
we  revise  the  estimate.  Of  course,  if  we 
have  applied  the  presumed  value  to  the 
in-kind  support  and  maintenance, 
changes  in  actual  values  may  have  no 
effect. 

It  is  essential  in  the  SSI  program  that 
beneficiaries  report  events  which  affect 
their  eligibility.  This  includes  the  receipt 
of  in-kind  income.  We  explain  our 
reporting  rules  to  the  beneficiaries  when 
they  apply  for  benefits  and  when  we 
make  the  periodic  redeterminations 
(reviews)  required  by  the  Act 

Earned  Income 

7.  A  State  rehabilitation  commission 
suggested  that  we  establish  a  third  type 
of  income,  called  “Work  Incentive 
Income"  or  "Rehabilitation  Incentive 
Income”,  in  addition  to  earned  and 
unearned  incomes.  Section  1612(a)  of  the 
Social  Security  Act  states  that  income 
"means  both  earned  and  unearned 
income"  and  defines  each.  We  have  no 
authority  to  go  beyond  the  Act  and 
create  a  new  kind  of  income  to  which 
counting  rules  would  not  apply. 

Unearned  Income 

8.  Three  commenters  suggested  that 
we  clarify  the  section  that  describes 
when  life  insurance  is  or  is  not  income 
(§  416.1121(e)).  We  have  used  the 
language  proposed  by  one  of  the 
commenters  since  it  states  the  rule 
simply  and  clearly. 

9.  The  law  reform  institute  and  a  State 
suggested  that  mortgage  costs  should  be 
deducted  from  unearned  rental  income 
(§  416.1121(d))  as  a  necessary  expense 
of  obtaining  the  income.  We  do  not 
deduct  payment  on  the  principal 
because  it  increases  the  owner’s  equity 
in  the  property.  However,  interest  paid 
on  a  mortgage  is  an  expense  and  we  do 
subtract  it  from  rental  income.  We  are 
treating  mortgage  payments  in  SSI  the 
same  way  that  we  treat  them  in  the 
social  security  insurance  programs  and 
the  same  way  Internal  Revenue  Service 
treats  them  for  tax  purposes. 

10.  The  law  reform  institute 
commented  that  there  may  be  a  delay  in 
converting  in-kind  income  into  cash  and 
proposed  that  it  should  not  be  counted 
as  income  until  the  cash  is  received. 
Counting  income  in  the  quarter  in  which 


it  is  received  is  fair  to  the  majority  of 
beneficiaries.  Reporting  the  deposition 
of  property  on  a  piecemeal  basis  would 
be  burdensome  to  both  the  beneficiary 
and  SSA  and  invites  abuse  of  the 
program. 

11.  A  local  government  official 
suggested  that  we  should  not  count  as 
income  funds  provided  by  a  local 
government  to  repair  or  rehabilitate 
homes  of  beneficiaries.  This  is  already 
possible  if  the  funds  meet  one  of  several 
exclusions,  including  assistance  based 
on  need  (§  416.1124(c)(2))  and  income 
provided  to  replace  or  repair  resources 
(§  416.1151).  If  the  rehabilitation  consists 
of  weatherization  services  and  materials 
it  may  not  be  income  under  §  416.1103(i). 
Also,  we  will  not  count  as  income 
assistance  provided  under  any  of  the 
Federal  statutes  listed  in  Item  11(b)  of 
the  appendix  to  this  subpart. 

_  12.  A  legal  aid  service  suggested  that 
a  lump  sum  death  benefit  (payable 
under  title  II  of  the  Act)  should  not 
affect  an  SSI  benefit.  A  lump  sum  death 
payment  is  treated  the  same  as  proceeds 
from  a  life  insurance  policy.  An 
individual  who  receives  a  lump  sum 
death  payment  and  uses  all  of  it  to  pay 
death  related  expenses  does  not  receive 
income.  The  $1,500  limit  in  the  life 
insurance  rule  applies  if  any 
combination  of  death  benefits  exceeds 
that  amount. 

13.  The  service  also  mentioned  that 
money  for  fuel  received  under  an 
emergency  fuel  program  would  not 
qualify  as  a  social  service  if  the  money 
is  distributed  by  a  nongovernmental 
agency  and  can  be  used  for  something 
other  than  fuel.  Money  received  under 
the  Emergency  Energy  Conservation 
Services  Program  (listed  in  the 
appendix,  Item  11(a))  is  excluded  from 
income  for  SSI  purposes.  If  assistance 
for  fuel  is  provided  under  some  other 
program,  another  exclusion  may  apply 
such  as  the  infrequent  or  irregular  rule 
described  in  §  416.1124(c)(6). 

14.  The  educational  center  commented 
on  the  rule  that  food  a  beneficiary  raises 
as  part  of  a  trade  or  business  and 
consumes  in  the  home  must  be  counted 
as  income  (§  416.1124(c)(4)).  They 
believe  it  discriminates  against  farmers 
and  ranchers.  We  agree  that  a  farmer 
who  consumes  farm  produce  is  in  a 
comparable  position  to  any  other 
individual  who  consumes  produce 
raised  in  a  home  garden.  We  have, 
therefore,  changed  the  rule  to  say  that 
any  food  raised  by  a  beneficiary  or 
spouse  is  excluded  from  income  if  it  is 
consumed  by  the  household. 

15.  One  State  felt  that  our  rule  on 
infrequent  or  irregular  income 
contradicts  other  rules  that  define  what 
is  or  is  not  income.  We  first  decide 


whether  something  is  income.  If  it  is,  we 
look  at  all  the  rules  which  might  exclude 
it  from  being  counted.  Thus,  shelter  or 
food  provided  outside  of  medical 
confinement  by  a  nongovernmental 
medical  care  program  is  income. 
However,  we  do  not  count  it  if  it  fits  the 
infrequent  or  irregular  rule 
(§  418.1124(c)(6)). 

In-Kind  Support  and  Maintenance 

16.  A  State  was  critical  of  our 
treatment  of  in-kind  support  and 
maintenance  as  income.  'The  comment 
suggested  that  by  counting  in-kind 
contributions  we  discourage  relatives 
and  others  from  helping  SSI 
beneficiaries.  It  is  certainly  not  our 
intent  to  discourage  in-kind 
contributions,  but  the  law  requires  us  to 
count  in-kind  support  and  maintenance 
with  certain  exceptions. 

17.  The  legal  aid  group  believes  that 
the  definition  of  “shelter”  in 

§  416.1130(b)  has  been  expanded.  We 
have  not  added  to  the  items  that 
constitute  shelter.  Previous  regulations 
did  not  define  shelter  as  such  but  listed 
these  same  shelter  items  under 
operating  expenses  of  a  household.  We 
believe  that  spelling  out  exactly  what 
constitutes  shelter  is  more  helpful  to 
beneficiaries  than  the  previous 
approach. 

18.  The  law  reform  institute  raised 
three  questions  about  the  way  we 
determine  whether  persons  pay  pro  rata 
shares  of  household  expenses 

(§  416.1133).  First,  they  asked  whether 
persons  can  be  paying  pro  rata  shares  if 
they  incur  debts  that  will  be  repaid  after 
benefits  begin.  This  is  possible  provided 
the  persons  do  incur  debts  to  pay  their 
shares  (§  416.1103(f)).  Second,  the 
institute  believes  the  law  requires  us  to 
figure  pro  rata  shares  for  each  calendar 
quarter  rather  than  monthly  amounts 
averaged  over  the  past  12  months.  The 
law  does  not  specify  how  we  determine 
average  household  operating  expenses. 
Using  the  average  of  a  12-month  period 
avoids  our  giving  undue  weight 
to  temporary  or  seasonal  changes. 

Third,  the  institute  said  this  section 
ignores  expenses  for  clothing.  The  types 
of  expenses  we  use  to  figure  whether  a 
person  is  paying  an  equal  share  of 
household  expenses  are  the  basic 
essentials  for  operating  a  household. 
Clothing  is  not  a  household  expense. 

19.  The  law  reform  institute  felt  that 
we  do  not  permit  application  of  the  $60 
per  quarter  exclusion  to  in-kind  support 
and  maintenance  that  falls  under  the 
presumed  value  rule  in  §  416.1140.  This 
is  incorrect.  The  presumed  value  is 
subject  to  the  $60  quarterly  general 
exclusion.  In  addition,  the  amount  of  the 
presumed  value  can  be  rebutted  if  an 
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individual  shows  that  his  or  her  in-kind 
support  and  maintenance  actually  has  a 
lesser  value.  The  presumed  value  is 
simply  a  dollar  amount  which  we 
attribute  to  food,  clothing,  and  shelter.  It 
was  established  by  adding  $20  a  month 
(one-third  of  the  $60  quarterly  general 
exclusion)  to  one-third  of  the  Federal 
beneHt  rate  because,  for  an  individual 
with  no  other  income,  the  resulting  SSI 
benefit  is  the  same  he  or  she  would 
receive  under  the  statutory  one-third 
reduction  rule  (§  416.1131). 

20.  A  State  and  the  developmental 
disabilities  law  project  also  commented 
on  S  416.1140.  They  consider  it  unfair  to 
apply  a  presumption  that  food  or 
clothing  or  shelter  has  the  same  value  as 
all  three.  We  believe  the  rule  is 
generally  fair.  First,  the  presumed  value 
is  always  subject  to  rebuttal  by  a 
showing  that  the  actual  value  of  the 
food,  clothing,  or  shelter  an  individual 
receives  is  lower.  Second,  the  rule  can 
work  to  the  advantage  of  individuals. 

The  presumed  value  is  frequently  lower 
than  the  market  value  of  the  in-kind 
support  and  maintenance  received. 

Also,  when  the  presumed  value  rule 
applies,  the  interviewer  explains  it  in 
money  amounts  so  that  individuals 
understand  it  and  have  the  opportunity 
to  rebut  it. 

21.  The  law  reform  institute  protested 
that  “full  support  and  maintenance** 
referred  to  in  §  416.1142(a)(1)  (now 
renumbered  §  416.1144(a))  should 
include  clothing.  The  Act  permits  us  to 
exclude  the  value  of  in-kind  support  and 
maintenance  provided  by  certain 
nonproHt  institutions  to  their  residents 
unless  the  institution  has  a  specific 
obligation  to  provide  “full  support  and 
maintenance.**  Widespread  practice 
among  nonprofit  retirement  homes 
indicates  that,  in  nearly  every  instance, 
“full  support  and  maintenance** 
provided  by  these  homes  consists  of 
food  and  shelter,  but  not  clothing. 
Therefore,  to  require  clothing,  in 
addition  to  food  and  shelter,  would  have 
the  effect  of  nullifying  that  part  of  the 
statutory  requirement. 

22.  The  institute  also  said  that  a 
rehabilitation  and  educational  home 
should  qualify  as  a  nonprofit  retirement 
home  or  similar  institution 

(§  416.1142(c),  now  renumbered 
§  416.1144).  An  educational  or 
rehabilitation  institution  performs  very 
different  functions  from  those  of  a 
retirement  home  and,  therefore,  does  not 
qualify  as  one.  However,  there  are  rules 
that  help  persons  who  are  in 
rehabilitation  and  educational  homes  to 
learn  skills  or  to  overcome  a  handicap. 
(Examples:  the  exclusion  covering 
medical  care  or  services  or  social 


services  (§  416.1103  (a)  and  (b))  and  the 
exclusion  for  income  used  to  become 
self-supporting  (§§  416.1112(c)(6)  and 
416.1124)(11)).) 

23.  The  center  also  questioned  the 
statement  in  §  416.1142(a)(2)  (now 
renumbered  §  416.1144(a)(3)(ii))  that  a 
prepayment  does  not  constitute  a 
current  payment.  They  consider  it  unfair 
to  those  who  pay  the  costs  annually  in 
advance.  We  have  clarified  the  rule  by 
changing  it  to  read  “a  prepayment  for 
lifetime  care**.  We  believe  this  makes  it 
clear  that  the  rule  applies  to  the 
situation  where  a  person  turns  over  all 
or  substantial  amounts  of  assets  at 
admission  to  a  retirement  home. 

24.  The  educational  center  questioned 
our  treatment  of  handicapped  children 
placed  in  various  kinds  of  facilities 
where  parents  pay  some  or  all  of  the 
costs.  If  a  parent  or  anyone  else  pays 
the  institution,  they  are  purchasing 
support  and  maintenance  for  the  child. 
We  recognize  this  and  apply  the 
presumed  value  rule  explained  in 

§  416.1140.  However,  if  a  child  is  a 
student  attending  an  educational 
institution,  we  usually  consider  the  child 
to  be  a  member  of  the  parents* 
household  even  though  temporarily 
absent.  In  this  situation,  we  do  not  apply 
the  presumed  value  rules  but  we  deem 
the  parents*  income  to  be  the  child*s 
(§  416.1167). 

Deeming  of  Income 

25.  In  regard  to  the  deeming  rule  in 
§  416.1161(a)  the  institute  said  they 
believe  the  Secretary  is  required  by  law 
to  exclude  from  the  income  of  the 
ineligible  spouse  or  parent  all  the  kinds 
of  income  listed  in  §  §  416.1103,  416.1112. 
and  416.1124.  Those  items  listed  in 

§  416.1103  are  not  income  and  we  do  not 
consider  them  to  be  income  no  matter 
who  receives  them.  The  Social  Security 
Act  does  not  require  that  all  income 
exclusions  for  beneficiaries  be  applied 
to  the  income  of  an  ineligible  spouse  or 
parent  before  the  income  is  deemed  to  a 
beneficiary.  Section  1614(f)  of  the  Act 
states  that  we  are  to  deem  any  income 
of  an  ineligible  spouse  or  parent  to  a 
beneficiary  except  to  the  extent 
determined  by  the  Secretary  to  be 
inequitable. 

We  have  compared  the  exclusions  in 
§§  416.1112  and  416.1124  with  those  in 
§  416.1161  and  find  that  most  of  those 
published  in  the  NPRM  were  in  both 
parts  of  the  regulations.  The  $60  general 
exclusion  and  the  treatment  of  earned 
income  received  as  wages  or  self- 
employment  income  are  incorporated  in 
the  allocation  formulas  we  use.  See 
§§  416.1163  and  416.1165.  The  exclusion 
of  support  payments  from  an  absent 
parent  can  apply  only  to  a  child 


beneficiary  not  to  a  spouse  or  parent. 
With  a  few  exceptions,  the  balance  of 
the  exclusions  in  §§  416.1112  and 
416.1124  were  listed  in  §  416.1161  of  the 
NPRM.  The  exceptions,  disaster 
assistance,  irregular  or  infi’equent 
income,  and  work  expenses  of  a  blind 
ineligible  spouse  or  parent,  have  been 
added  in  these  final  regulations. 

26.  Three  commenters  proposed 
changes  in  the  deeming  rules  as  they 
affect  students  between  ages  18  and  21. 
Two  suggested  that  all  deeming  should 
end  at  age  18.  The  third  proposed  that 
deeming  continue  to  apply  until  the 
student  reaches  age  22.  Section  1614(f) 
of  the  Act  requires  deeming  of  parental 
income  to  “a  child  under  age  21**.  Thus, 
the  statute  gives  us  no  choice  other  than 
to  apply  the  deeming  rule  to  students 
under  age  21.  We  should  point  out  that 
reaching  age  21  stops  deeming  of 
parental  income  but  does  not  stop 
benefits  if  the  individual  continues  to 
meet  all  eligibility  requirements. 

27.  The  center  for  public  interest 
asked  about  the  rule  on  deeming  that 
applies  to  a  family  that  includes  both  an 
eligible  child  and  an  eligible  parent 

(§  416.1166).  We  agree  that  the  deeming 
rule  makes  it  possible  for  an  ineligible 
spouse*s  income  to  eliminate  payment  to 
the  eligible  individual  (parent)  yet 
permit  payment  to  the  child,  "rhe  parent 
may  then  lose  Medicaid  and  other 
benefits.  This  rule  follows  our  basic 
principle  that  members  of  a  couple  who 
live  in  the  same  household  are  generally 
treated  as  though  both  members  are 
eligible  for  benefits.  This  rule  has  been 
in  effect  since  January  1977  and 
provides  uniformity  in  the  way  we  treat 
the  income  of  a  couple.  It  also  responds 
to  public  concern  for  greater  attention  to 
the  needs  of  blind  and  disabled  children. 
We  are  currently  reevaluating  this  and 
other  deeming  rules.  Any  changes  will 
be  published  with  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment. 

28.  The  law  reform  institute 
questioned  our  use  of  the  term  Federal 
Benefit  Rate  in  several  sections  that 
explain  the  deeming  rules.  They  believe 
the  term  differs  from  the  one  formerly 
used.  Standard  Payment  Amount.  The 
two  terms  have  the  same  meaning.  We 
no  longer  use  Standard  Payment 
Amount  because  it  did  not  clearly 
identify  that  it  meant  the  Federal  benefit 
only.  The  Standard  Payment  Amount 
did  not  include  any  State  supplements. 

Comments  on  Notice  of  Proposed 
Rulemaking  “Medical  and  Social 
Services’*  (Published  September  14, 1978 
(43  FR  41054)) 

We  received  comments  from  State 
agencies,  church  groups,  legal  services 


65546 


Federal  Register  /  Vol.  45.  No.  194  /  Friday.  October  3,  1980  /  Rules  and  Regulations 


groups,  associations  that  serve  the 
handicapped,  and  a  number  of  students 
from  a  university.  Many  approved  some 
or  all  of  the  provisions  of  the 
regulations.  Some  raised  questions  or 
suggested  further  changes.  Our 
discussion  of  these  comments  follows. 

1.  Several  commenters  suggested  that 
we  expand  these  regulations  (now 
located  in  §  416.1103(a)  and  (b))  to 
exclude  any  assistance  from 
nongovernmental  medical  and  social 
services  programs.  We  believe  it  is 
inappropriate  to  do  this  by  regulations. 
Governmental  programs  are  designed  to 
meet  speciHc  problems  or  needs  and  are 
authorized  by  legislation. 
Nongovernmental  programs  are  not 
subject  to  the  same  controls.  Moreover, 
legislation  that  would  have  created  an 
income  exclusion  for  all  assistance 
provided  by  private  nonprofit 
organizations  has  been  introduced  in 
Congress  on  three  separate  occasions 
and  failed  to  be  enacted.  Only  one 
exclusion  along  these  lines  has  been 
enacted,  and  it  is  limited  to  in-kind 
support  and  maintenance  given  to 
certain  residents  of  private  nonprofit 
institutions. 

2.  One  commenter  felt  that  the 
proposed  amendments  will  increase  the 
cost  of  the  SSI  program  because  sources 
of  income  presently  causing  reduction  of 
payments  will  no  longer  be  counted.  The 
commenter  believed  that  the  rule 
covering  room  and  board  in  a  medical 
facility  will  prevent  us  from  applying  the 
$25  benefit  rate  for  individuals  who  are 
in  a  facility  where  Medicaid  pays  more 
than  50  percent  of  the  costs.  This  will 
not  be  the  effect  of  the  proposed  rules. 
The  statutory  rule  for  reduced  payment 
to  individuals  in  Medicaid  facilities  will 
continue  to  apply  regardless  of  other 
rules  for  determining  what  is  income. 

3.  One  commenter  stated  that  the 
proposed  amendments  are  too  liberal 
and  that  some  persons  will  be  content  to 
receive  benefits  rather  than  seek 
employment  or  other  means  of  support. 
We  do  not  agree.  Governmental 
programs  for  medical  care  and  services 
and  social  services  will  not  satisfy  a 
person’s  basic  needs  for  food,  clothing, 
and  shelter  on  a  continuing  basis. 

4.  Several  commenters  felt  that 
providing  an  exclusion  for  room  and 
board  furnished  by  governmental  social 
ser\'ices  programs  is  a  duplication  of 
benefits.  SSI  payments  are  provided  to 
meet  continuing  basic  needs.  The 
expenditure  of  public  funds  under  other 
governmental  programs  is  assumed  to 
be  consistent  with  the  purpose  and 
requirements  of  those  other  programs 
and  their  legislative  authorizations.  That 
is,  room  and  board  are  provided  only 
when  necessary  to  make  medical  care  or 


social  services  available  to  a  person, 
and  not  to  replace  the  ongoing  needs  of 
food,  clothing,  and  shelter  covered  by 
the  SSI  program. 

5.  Several  commenters  objected  to 
these  rules  because  they  considered  that 
the  rules  have  an  adverse  effect  on 
social  security  retirement,  survivors,  and 
disability  insurance  programs  and 
funding.  These  rules  have  no  effect  on 
the  social  security  insurance  programs 
and,  as  a  consequence,  no  effect  on  the 
funding  for  those  programs. 

6.  Some  commenters  were  concerned 
about  local  administration  of  these 
programs.  They  believe  these 
regulations  are  not  sufficiently  detailed 
to  provide  guidance  to  social  security 
office  employees  and  to  State  employees 
who  are  in  direct  contact  with  those 
who  receive  and  furnish  services.  These 
regulations  provide  the  basic  rules  but 
operating  manuals  and  training 
programs  expand  on  the  basic  rules  in 
considerable  detail.  The  manuals  are 
available  in  local  offices  for  those  who 
wish  to  review  them. 

Comments  on  Interim  Regulations 
“Unearned  Income,  One-Third 
Reduction  for  Living  in  Another  Person's 
Household’’  (Published  July  7, 1978  (43 
FR  29281)) 

We  received  comments  from  two  legal 
services  groups  and  a  human  relations 
group  after  publication  of  these  interim 
regulations.  All  were  concerned  with 
various  aspects  of  the  one-third 
reduction  rule.  Our  responses  to  the 
comments  follow. 

1.  One  commenter  stated  that  the  one- 
third  reduction  provision  (now  located 
in  §  416.1131]  was  callous  and  short¬ 
sighted  and  urged  that  this  policy  be 
ended.  Elimination  of  the  one-third 
reduction  policy  is  beyond  the  scope  of 
these  regulations  since  it  is  specifically 
required  by  the  Social  Security  Act. 

2.  Two  commenters  were  critical  of 
the  pro  rata  share  method  of 
determining  whether  a  person  is  living 
in  his  or  her  own  household.  (This 
provision  is  now  located  in  §  416.1133.) 
One  was  concerned  that  most 
households  would  not  be  able  to  furnish 
evidence  of  their  expenses  for  the 
preceding  12  months  and  that  this  would 
be  a  situation  over  which  the  eligible 
individual  would  have  no  control, 
particularly  if  he  or  she  recently  moved 
into  the  household.  The  other 
conunenter  was  concerned  about  a 
householder’s  refusing  to  cooperate  with 
us  in  providing  a  statement  of  total 
household  expenses. 

This  commenter  also  stated  that  the 
pro  rata  share  concept  is  not  always  fair 
to  persons.  He  cited  two  examples — one 
in  which  an  individual’s  pro  rata  share 


fluctuated  because  others  moved  in  and 
out  of  the  household.  The  other  example 
cited  was  one  in  which  an  SSI 
beneficiary  paid  $15  less  toward 
household  expenses  than  her  sister 
because  she  occupied  the  smaller  of  the 
2  bedrooms  in  the  apartment. 

The  requirement  that  household 
expenses  be  documented  can  be  met  on 
the  basis  of  the  best  evidence  that  the 
person  can  provide.  We  realize  that 
neither  the  householder  nor  the  person 
can  always  produce  written  evidence  of 
the  actual  household  expenses.  In  some 
circumstances,  the  best  evidence 
available  may  be  an  estimate  of  average 
weekly  expenditures  for  food  or  of 
average  monthly  utility  bills.  The  time 
period  used  for  averaging  household 
operating  expenses  in  determining 
whether  a  person  is  paying  his  or  her 
pro  rata  share  is  the  12-month  period 
prior  to  the  determination  or 
redetermination  of  eligibility  or  the 
number  of  months  that  the  household 
arrangement  has  existed,  whichever  is 
less. 

We  recognize  that  persons  who  apply 
for  benefits  sometimes  have  problems 
securing  the  cooperation  of  those  with 
whom  ^ey  share  a  household  to  help 
establish  a  pro  rata  share.  For  that 
reason,  it  is  our  policy  to  provide  all 
possible  assistance  to  help  to  establish 
the  facts.  Frequently,  the  other  persons 
think  they  are  helping  applicants  by 
withholding  information  and  will 
cooperate  when  they  understand  they 
are  really  disadvantaging  applicants. 

Shifting  household  compositions  can 
be  a  problem  for  beneHciaries. 

However,  we  must  recognize  that  when 
persons  are  not  paying  a  full  pro  rata 
share  they  are  receiving  support  and 
maintenance  from  others. 

Finally,  the  pro  rata  share  concept 
depends  on  each  member  paying  an 
equal  share  of  all  household  expenses. 
Otherwise,  we  would  be  forced  to  get 
into  such  personal  and  subjective  details 
as  sleeping  space,  eating  habits,  and  use 
of  other  facilities.  ' 

3.  One  commenter  felt  that  the 
community  rate  concept  should  be 
reinstituted  as  an  alternative  to  the  pro 
rata  share  approach  for  determining 
whether  an  individual  was  living  in  his 
or  her  own  household.  The  community 
rate  was  an  arbitrary  standard  that 
represented  the  value  of  room  and  board 
in  a  geographic  area.  Our  experience 
shows  that  the  amount  derived  under 
the  community  rate  policy  was 
frequently  greater  or  less  than  the  actual 
value  of  room  and  board  received.  We 
believe  the  policy  was  unfair  to  many 
and  that  it  would  be  inequitable  to 
return  to  it. 
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4.  One  commenter  was  critical  of  the 
one-third  reduction  provision  on  the 
basis  that  many  persons  cannot 
understand  the  rules  and  rationale  for 
the  provision  and  may  be  faced  with  an 
overpayment  problem  because  of  failure 
to  report  changes  in  household 
composition.  We  inform  all  persons  who 
file  for  benefits  that  they  must  report  to 
us  their  income,  resources,  household 
composition,  location,  or  marital  status 
as  a  change  in  any  of  these  can  affect 
their  eligibility  and  benefit  amounts. 
Moreover,  after  determinations  or 
redeterminations  we  notify  the  persons 
in  writing  and  remind  them  of  their 
continuing  responsibility  to  report  any 
changes  in  their  circumstances  which 
may  affect  eligibility  or  benefit  amounts. 

The  proposed  regulations  with  these 
changes  are  adopted  as  shown  below. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.807,  Supplemental  Security 
Income  Program) 

Dated:  June  3, 1980. 

William  ).  Driver, 

Commissioner  of  Social  Security, 

Approved:  September  29, 1980. 

Patricia  Roberts  Harris, 

Secretary  of  Health  and  Human  Services. 

Subpart  K  of  Part  416  of  Chapter  III  of 
Title  20  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as 
follows: 

Subpart  K— Income 

General 

Sec. 

416.1100  Income  and  SSI  eligibility. 

416.1101  Definition  of  terms. 

416.1102  What  is  income. 

416.1103  What  is  not  income. 

416.1104  Income  we  count. 

Earned  Income 

416.1110  What  is  earned  income. 

416.1111  How  we  count  earned  income. 

416.1112  Earned  income  we  do  not  count. 

Unearned  Income 

416.1120  What  is  unearned  income. 

416.1121  Types  of  unearned  income. 

416.1123  How  we  count  unearned  income. 

416.1124  Unearned  income  we  do  not  count 

In-Kind  Support  and  Maintenance 

416.1130  Introduction. 

416.1131  The  one-third  reduction  rule. 

416.1132  What  we  mean  by  “living  in 
another  person’s  household.” 

416.1133  What  is  a  pro  rata  share  of 
household  operating  expenses. 

416.1140.  The  presumed  value  rule. 

416.1141  When  the  presumed  value  rule 
>  applies. 

416.1142  If  you  live  in  a  public  assistance 
household. 

416.1143  If  you  live  in  a  noninstitutional 
care  situation. 

416.1144  If  you  live  in  a  nonprofit  retirement 
home  or  similar  institution. 


416.1145  How  the  presumed  value  rule 
applies  in  a  nonmedical  for-profit 
institution. 

In-Kind  Support  and  Maintenance  in  Special 
Circumstances 

416.1146  How  we  value  in-kind  support  and 
maintenance  when  you  are  ineligible  for 
part  of  a  quarter. 

416.1147  How  we  value  in-kind  support  and 
maintenance  for  a  couple. 

416.1148  If  you  have  both  in-kind  support 
and  maintenance  and  income  that  is 
deemed  to  you. 

Temporary  Absence 

416.1149  What  is  a  temporary  absence  from 
your  living  arrangement. 

Disasters 

416.1150  How  we  treat  income  received 
because  of  a  major  disaster. 

416.1151  How  we  treat  the  repair  or 
replacement  of  lost,  damaged,  or  stolen 
resources. 

Deeming  of  Income 

416.1160  What  is  deeming. 

416.1161  Income  of  an  ineligible  spouse, 
ineligible  parent,  and  essential  person  for 
deeming  purposes. 

416.1163  How  we  deem  income  to  you  &om 
your  ineligible  spouse. 

416.1165  How  we  deem  income  to  you  from 
your  ineligible  parent. 

416.1166  How  we  deem  income  to  you  and 
your  eligible  child  from  your  ineligible 
spouse. 

416.1167  When  a  change  in  status  affects 
the  use  of  deeming  rules. 

416.1168  How  we  deem  income  to  you  from 
your  essential  person. 

416.1169  When  we  stop  deeming  income 
from  an  essential  person. 

Alternative  Income  Counting  Rules  for 
Certain  Blind  Individuals 

416.1170  General. 

416.1171  When  the  alternative  rules  apply. 

Rules  for  Helping  Blind  and  Disabled 
Individuals  Achieve  Self-Support 

416.1180  General. 

416.1181  What  a  plan  to  achieve  self- 
support  is. 

416.1182  When  we  begin  to  count  the 
income  excluded  under  the  plan. 

Appendix — List  of  types  of  income  excluded 
under  the  SSI  program  as  provided  by 
Federal  laws  other  than  the  Social 
Security  Act. 

Authority:  Secs.  1102, 1611, 1612, 1613, 1614, 
and  1631  of  the  Social  Security  Act  as 
amended;  Sec.  211  of  Pub.  L  93-66;  49  Stat. 
647  as  amended,  86  Stat.  1466,  86  Stat.  1468, 

86  Stat.  147a  86  Stat.  1471,  86  Stat.  1475,  87 
Stat.  154;  42  U.S.C.  1302, 1382, 1382a,  1382b, 
1382c,  and  1383. 

Subpart  K—income 

General 

§416.1100  Income  and  SSI  eligibility. 

You  are  eligible  for  supplemental 
security  income  (SSI)  benefits  if  you  are 


an  aged,  blind,  or  disabled  person  who 
meets  the  requirements  described  in 
Subpart  B  and  who  has  limited  income 
and  resources.  Thus,  the  amount  of 
income  you  have  is  a  major  factor  in 
deciding  whether  you  are  eligible  for  SSI 
benefits  and  the  amount  of  your  benefit. 
Generally,  the  more  income  you  have 
the  less  your  benefit  will  be.  If  you  have 
too  much  income  you  are  not  eligible  for 
a  benefit.  However,  we  do  not  count  all 
of  your  income  to  determine  your 
eligibility  and  benefit  amount.  We 
explain  in  the  following  sections  how 
we  treat  your  income  for  the  SSI 
program.  These  rules  apply  to  the 
Federal  benefit  and  to  any  optional 
State  supplement  paid  by  us  on  behalf  of 
a  State  (§  416.2025).  While  this  subpart 
explains  generally  how  we  count 
income.  Subpart  D  of  these  regulations 
explains  how  we  compute  your  benefit. 

§416.1101  Definition  of  terms. 

As  used  in  this  subpart — 

“Child”  means  someone  who  is  not 
married,  is  not  the  head  of  a  household, 
and  is  either  under  age  18  or  is  under 
age  22  and  a  student.  (See  §  416.1050) 

“Couple"  means  an  eligible  individual 
and  his  or  her  eligible  spouse. 

“Current  market  value”  means  the 
price  of  an  item  on  the  open  market  in 
your  locality. 

“Federal  benefit  rate”  means  the 
quarterly  payment  rate  (or  the  monthly 
rate  if  appropriate  under  Subpart  D)  for 
an  eligible  individual  or  couple.  It  is  the 
figure  from  which  we  subtract  countable 
income  to  find  out  how  much  your 
Federal  SSI  benefit  should  be.  The 
Federal  benefit  rate  does  not  include  the 
rate  for  any  State  supplement  paid  by  us 
on  behalf  of  a  State. 

“Institution”  means  an  establishment 
which  makes  available  some  treatment 
or  services  beyond  food  and  shelter  to 
four  or  more  persons  who  are  not 
related  to  the  proprietor.  (See 
§  416.231(b)) 

“Spouse”  means  someone  who  lives 
with  another  person  as  that  person’s 
husband  or  wife.  (See  §§416.1001- 
416.1041) 

“We,”  “Us,”  or  "Our”  means  the 
Social  Security  Administration. 

“You”  or  “Your”  means  a  person  who 
is  applying  for,  or  already  receiving,  SSI 
benefits. 

§416.1102  What  is  income. 

Income  is  anything  you  receive  in 
cash  or  in  kind  that  you  can  use  to  meet 
your  needs  for  food,  clothing,  or  shelter. 
In-kind  income  is  not  cash,  but  is 
actually  food,  clothing,  or  shelter,  or 
something  you  can  use  to  get  one  of 
these. 
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§  416.1 103  What  is  not  Income. 

Some  things  you  receive  are  not 
income  because  you  cannot  use  them  as 
food,  clothing,  or  shelter,  or  use  them  to 
obtain  food,  clothing,  or  shelter.  In 
addition,  what  you  receive  from  the  sale 
or  exchange  of  your  own  property  is  not 
income;  it  remains  a  resource.  The 
following  are  some  items  that  are  not 
income: 

(a)  Medical  care  and  services. 

Medical  care  and  services  are  not 
income  if  they  are  any  of  the  following: 

(1)  Given  to  you  free  of  charge  or  paid 
for  directly  to  the  provider  by  someone 
else; 

(2)  Room  and  board  you  receive 
during  a  medical  confinement; 

(3)  Assistance  provided  in  cash  or  in 
kind  (including  food,  clothing,  or  shelter) 
under  a  Federal,  State,  or  local 
government  program,  whose  piuTiose  is 
to  provide  medical  care  or  services 
(including  vocational  rehabilitation); 

(4)  In-kind  assistance  (except  food, 
clothing,  or  shelter)  provided  under  a 
nongovernmental  program  whose 
purpose  is  to  provide  medical  care  or 
medical  services; 

(5)  Cash  provided  by  any 
nongovernmental  medical  care  or 
medical  services  program  or  under  a 
health  insurance  policy  (except  cash  to 
cover  food,  clothing,  or  shelter]  if  the 
cash  is  either. 

(i)  Repayment  for  program-approved 
services  you  have  already  paid  for;  or 

(ii)  A  payment  restricted  to  the  future 
purchase  of  a  program-approved  service. 

Example:  If  you  have  paid  for  prescription 
drugs  and  get  the  money  back  from  your 
health  insurance,  the  money  is  not  income. 

(6)  Direct  payment  of  your  medical 
insurance  premiums  by  anyone  on  your 
behalf. 

(b)  Social  services.  Social  services  are 
not  income  if  they  are  any  of  the 
following: 

(1)  Assistance  provided  in  cash  or  in 
kind  (but  not  received  in  return  for  a 
service  you  perform)  under  any  Federal, 
State,  or  local  government  program 
whose  purpose  is  to  provide  social 
services  including  vocational 
rehabilitation  (Example:  Cash  given  you 
by  the  Veterans  Administration  to 
purchase  aid  and  attendance); 

(2)  In-kind  assistance  (except  food, 
clothing,  or  shelter]  provided  under  a 
nongovernmental  program  whose 
purpose  is  to  provide  social  services;  or 

(3)  Cash  provided  by  a 
nongovernmental  social  services 
program  (except  cash  to  cover  food, 
clothing,  or  shelter)  if  the  cash  is  either: 

(i)  Repayment  for  program-approved 
services  you  already  have  paid  for;  or 


(ii)  A  payment  restricted  to  the  future 
purchase  of  a  program-approved  service. 

Example:  If  you  are  unable  to  do  your  own 
household  chores  and  a  private  social 
services  agency  provides  you  with  cash  to 
pay  a  homemaker  the  cash  is  not  income. 

(c)  Receipts  from  the  sale,  exchange, 
or  replacement  of  a  resource.  Receipts 
from  the  sale,  exchange,  or  replacement 
of  a  resource  are  not  include  but  are 
resources  that  have  changed  their  form. 
This  includes  any  cash  or  in-kind  item 
that  is  provided  to  replace  or  repair  a 
resource  (see  Subpart  L]  that  has  been 
lost,  damaged,  or  stolen.  Sections 
416.1150  and  416.1151  discuss  treatment 
of  receipts  to  replace  or  repair  a 
resource  following  a  major  disaster  or 
following  some  other  event  causing 
damage  or  loss  of  a  resource. 

Example:  If  you  sell  your  automobile,  the 
money  you  receive  is  not  income;  it  is  another 
form  of  a  resource. 

(d)  Income  tax  refunds.  Any  amount 
refunded  on  income  taxes  you  have 
already  paid  is  not  income. 

(e)  Payments  by  credit  life  or  credit 
disability  insurance.  Payments  made 
under  a  credit  life  or  credit  disability 
insurance  policy  on  your  behalf  are  not 
income. 

Example:  If  a  credit  disability  policy  pays 
off  the  mortgage  on  your  home  after  you 
become  disabled  in  an  accident,  we  do  hot 
consider  either  the  payment  or  your 
increased  equity  in  the  home  to  be  income. 

(f)  Proceeds  of  a  loan.  Money  you 
borrow  or  money  you  receive  as 
repayment  of  a  loan  is  not  income. 
However,  interest  you  receive  on  money 
you  have  lent  is  income.  Buying  on 
credit  is  treated  as  though  you  were 
borrowing  money  and  what  you 
purchase  this  way  is  not  income. 

(g)  Bills  paid  for  you.  Payment  of  your 
bills  by  someone  else  directly  to  the 
supplier  is  not  income.  However,  we 
count  the  value  of  anything  you  receive 
because  of  the  payment  if  it  is  in-kind 
income  as  defined  in  §  416.1102. 

Examples:  If  your  daughter  uses  her  own 
money  to  pay  the  grocer  to  provide  you  with 
food,  the  payment  itself  is  not  your  income 
because  you  do  not  receive  it.  However, 
because  of  your  daughter’s  payment,  the 
grocer  provides  you  with  food;  the  food  is  in- 
kind  income  to  you.  Similarly,  if  you  buy 
clothing  on  credit  and  your  son  later  pays  the 
bill,  the  payment  to  the  store  is  not  income  to 
you  but  the  clothing  is  in-kind  income  to  you. 
In  this  example,  if  your  son  pays  for  the 
clothing  in  a  quarter  after  the  quarter  of 
purchase,  we  will  count  the  in-kind  income  to 
you  in  the  quarter  in  which  he  pays  the  bill. 
On  the  other  hand,  if  your  brother  pays  a 
lawn  service  to  mow  your  grass,  the  payment 
is  not  income  to  you  because  the  mowing 
cannot  be  used  to  meet  your  needs  for  food. 


clothing,  or  shelter.  Therefore,  it  is  not  in-kind 
income  as  defined  in  $416.1102. 

(h)  Replacement  of  income  you  have 
already  received.  If  income  is  lost, 
destroyed,  or  stolen  and  you  receive  a 
replacement,  the  replacement  is  not 
income. 

Example:  If  your  paycheck  is  stolen  and 
you  get  a  replacement  check,  we  count  the 
first  check  as  income.  The  replacement  check 
is  not  income. 

(i)  Weatherization  assistance. 
Weatherization  assistance  (Examples: 
insulation,  storm  doors  and  windows]  is 
not  income. 

§416.1104  Income  we  count 

We  have  described  generally  what 
income  is  and  is  not  for  SSI  purposes 
(§416.1103).  There  are  different  types  of 
income,  earned  and  unearned,  and  we 
have  rules  for  counting  each.  The  earned 
income  rules  are  described  in 
§  §  416.1110  through  416.1112  and  the 
unearned  income  rules  are  described  in 
§§416.1120  through  416.1124.  One  type 
of  unearned  income  is  in-kind  support 
and  maintenance  (food,  clothing,  or 
shelter).  The  way  we  value  it  depends 
on  your  living  arrangement.  These  rules 
are  described  in  §§416.1130  through 
416.1146.  In  some  situations  we  must 
consider  the  income  of  certain  people 
with  whom  you  live  as  available  to  you 
and  part  of  your  income.  These  rules  are 
described  in  §  §  416.1160  through 
416.1169.  We  use  all  of  these  rules  to 
determine  the  amount  of  your  countable 
income — the  amount  that  is  left  after  we 
subtract  what  is  not  income  or  is  not 
counted. 

Earned  Income 

§416.1 1 10  What  Is  earned  Income. 

Earned  income  is  what  you  receive  as 
wages  or  as  net  earnings  from  self- 
employment.  Earned  income  may  be  in 
cash  or  in-kind. 

(a)  Wages.  Wages  are  what  you 
receive  (before  any  deductions)  for 
working  as  someone  else’s  employee. 
Wages  are  the  same  for  SSI  purposes  as 
for  the  earnings  test  in  the  social 
security  retirement  program.  (See 
§404.429(c]  of  this  chapter.)  Wages 
include  salaries,  commissions,  bonuses, 
severance  pay,  and  any  other  special 
payments  received  because  of  your 
employment.  They  may  also  include  the 
value  of  food,  clothing,  or  shelter,  or 
other  items  provided  instead  of  cash. 
We  refer  to  this  as  in-kind  earned 
income.  However,  if  you  are  a  domestic 
or  agricultural  worker,  the  law  requires 
us  to  treat  your  in-kind  pay  as  unearned 
income. 

(b)  Net  earnings  from  self- 
employment.  Net  earnings  from  self- 
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employment  are  your  gross  income  from, 
any  trade  or  business  that  you  operate, 
less  allowable  deductions  for  that  trade 
or  business.  Net  earnings  also  include 
your  share  of  profit  or  loss  in  any 
partnership  to  which  you  belong.  These 
are  the  same  net  earnings  that  we  would 
count  under  the  social  security 
retirement  insurance  program  and  that 
you  would  report  on  your  Federal 
income  tax  return.  (See  §  404.1050  of  this 
chapter.) 

§  416.1  111  How  we  count  earned  Income. 

(a)  Wages.  We  count  wages  at  the 
earliest  of  the  following  points:  when 
you  receive  them  or  when  they  are 
credited  to  your  account  or  set  aside  for 
your  use.  We  determine  wages  for  each 
calendar  quarter. 

(b)  Net  earnings  from  self- 
employment.  We  count  net  earnings 
from  self-employment  on  a  taxable  year 
basis.  However,  we  divide  the  total  of 
these  earnings  equally  among  the 
quarters  in  the  taxable  year  to  get  your 
earnings  for  each  calendar  quarter.  For 
example,  if  your  net  earnings  for  a 
taxable  year  are  $2,000,  we  consider 
that  you  received  $500  in  each  quarter.  If 
you  have  net  losses  from  self- 
employment,  we  divide  them  over  the 
taxable  year  in  the  same  way,  and  we 
deduct  them  only  from  your  other 
earned  income. 

(c)  In-kind  earned  income.  We  use  the 
current  market  value  of  in-kind  earned 
income  for  SSI  purposes.  (See  §  416.1101 
for  a  dehnition  of  current  market  value.) 
If  you  receive  an  item  that  is  not  fully 
paid  for  and  are  responsible  for  the 
unpaid  balance,  only  the  paid-up  value 
is  income  to  you.  (See  the  example  in 
1416.1123(c)) 

§416.1112  Earned  income  we  do  not 
count 

(a)  Generol.  While  we  must  know  the 
source  and  amount  of  all  of  your  earned 
income  for  SSI,  we  do  not  count  all  of  it 
to  determine  your  eligibility  and  benefit 
amount.  We  first  exclude  income  as 
authorized  by  other  Federal  laws  (see 
paragraph  (b)  of  this  section).  Then  we 
apply  the  other  exclusions  in  the  order 
listed  in  paragraph  (c)  of  this  section  to 
the  rest  of  your  income  in  the  calendar 
quarter.  We  never  reduce  your  earned 
income  below  zero  or  apply  any  unused 
earned  income  exclusion  to  unearned 
income. 

(b)  Other  Federal  laws.  Some  Federal 
laws  other  than  the  Social  Security  Act 
provide  that  we  cannot  count  some  of 
your  earned  income  for  SSI  purposes. 
We  list  the  laws  and  exclusions  in  the 
appendix  to  this  subpart  which  we 
update  periodically. 


(c)  Other  earned  income  we  do  not 
count.  We  do  not  count  as  earned 
income — 

(1)  Up  to  $30  of  earned  income  in  a 
calendar  quarter  if  you  receive  it 
infrequently  or  irregularly,  that  is,  if  you 
receive  it  only  once  during  the  quarter  or 
if  you  cannot  reasonably  expect  to 
receive  it.  If  the  total  amount  of 
infrequent  or  irregular  earned  income 
you  receive  in  a  quarter  exceeds  $30,  we 
cannot  use  this  exclusion; 

(2)  Up  to  $1,200  of  earned  income  in  a 
calendar  quarter,  but  no  more  than 
$1,620  in  a  calendar  year,  if  you  are  a 
blind  or  disabled  child  who  is  a  student 
regularly  attending  school  as  described 
in  §  416.1080; 

(3)  Any  portion  of  the  $60  quarterly 
exclusion  in  §  416.1124(c)(10)  which  has 
not  been  excluded  from  your  unearned 
income  in  that  same  quarter, 

(4)  $195  plus  one-half  of  your 
remaining  earned  income  in  a  calendar 
quarter; 

(5)  Earned  income  used  to  meet  any 
expenses  reasonably  attributable  to  the 
earning  of  the  income,  if  you  are  blind 
and  under  age  65  or  if  you  receive  SSI  as 
a  blind  person  for  the  month  before  you 
reach  age  65.  (We  consider  that  you 
“reach”  a  certain  age  on  the  day  before 
that  particular  birthday.);  and 

(6)  Any  earned  income  you  receive 
and  use  to  fulfill  an  approved  plan  to 
achieve  self-support  if  you  are  blind  or 
disabled.  See  §  §  416.1180  through 
416.1182  for  an  explanation  of  plans  to 
achieve  self-support  and  for  the  rules  on 
when  this  exclusion  applies. 

Unearned  Income 

§  416.1 120  What  is  unearned  income. 

Unearned  income  is  all  income  that  is 
not  earned  income.  We  describe  some  of 
the  types  of  unearned  income  in 
§  416.1121.  We  consider  all  of  these 
items  as  unearned  income,  whether  you 
receive  them  in  cash  or  in  kind. 

§  416.1 121  Types  of  unearned  income. 

Some  types  of  unearned  income  are — 

(a)  Annuities,  pensions,  and  other 
periodic  payments.  This  unearned 
income  is  usually  related  to  prior  work 
or  service.  It  includes,  for  example, 
private  pensions,  social  security 
benefits,  disability  benefits,  veterans 
benefits,  worker’s  compensation, 
railroad  retirement  annuities  and 
unemployment  insurance  benefits. 

(b)  Alimony  and  support  payments. 
For  SSI  purposes,  alimony  and  support 
payments  are  cash  or  in-kind 
contributions  to  meet  some  of  all  of  a 
person’s  needs  for  food,  clothing,  or 
shelter.  Support  payments  may  be  made 
voluntarily  or  because  of  a  court  order. 
Alimony  (sometimes  called 


"maintenance”)  is  an  allowance  made 
by  a  court  from  the  funds  of  one  spouse 
to  the  other  spouse  in  connection  with  a 
suit  for  separation  or  divorce. 

(c)  Dividends,  interest,  and  royalties. 
Dividends  and  interest  are  retiums  on 
capital  investments,  such  as  stocks, 
bonds,  or  savings  accounts.  Royalties 
are  payments  to  the  holder  of  a 
copyright  or  patent.  Royalties  may  also 
be  paid  to  the  owner  of  a  mine,  oil  well, 
timber  tract,  or  other  resource,  for 
extraction  of  a  product.  (See 

§  416.1110(b)  if  you  receive  this  type  of 
income  as  part  of  your  trade  or 
business.) 

(d)  Rents.  Rents  are  payments  you 
receive  for  the  use  of  real  or  personal 
property  such  as  land,  housing,  or 
machinery.  We  deduct  from  rental 
payments  your  ordinary  and  necessary 
expenses  in  the  same  taxable  year. 

These  include  only  those  expenses 
necessary  for  the  production  or 
collection  of  the  rental  income  and  they 
must  be  deducted  when  paid,  not  when 
they  are  incurred.  Some  examples  of 
deductible  expenses  are  interest  on 
debts.  State  and  local  taxes  on  real  and 
personal  property  and  on  motor  fuels, 
general  sales  taxes,  and  expenses  of 
managing  or  maintaining  the  property. 
(Sections  163, 164,  and  212  of  the 
Internal  Revenue  Code  of  1954  and 
related  regulations  explain  this  in  more 
detail.)  We  do  not  consider  depreciation 
or  depletion  of  property  a  deductible 
expense.  (See  §  416.1110(b)  for  rules  on 
rental  income  that  is  earned  fit)m  self- 
employment.  For  example,  you  may  be 
in  the  business  of  renting  properties.) 

(e)  Proceeds  of  life  insurance  policy. 
We  count  payments  you  get  as  a 
beneficiary  of  a  life  insurance  policy 
except  for  any  amount  up  to  $1,500  that 
you  spend  on  the  insured’s  last  illness 
and  burial  expenses.  Illness  and  burial 
expenses  include  related  hospital  and 
medical  expenses,  funeral,  burial  plot, 
and  interment  expenses,  and  other 
related  costs. 

Example;  If  you  receive  $2,000  from  your 
uncle’s  life  insurance  policy  and  you  spend 
$900  on  his  last  illness  and  burial  expenses, 
the  balance,  $1,100,  is  unearned  income.  If 
you  spend  the  entire  $2,000  for  the  last  illness 
and  burial,  $500  is  unearned  income  to  you 
because  of  the  $1,500  limit  in  the  rule. 

(f)  Prizes  and  awards.  A  prize  is 
generally  something  you  win  in  a 
contest,  lottery  or  game  of  chance.  An 
award  is  usually  something  you  receive 
as  the  result  of  a  decision  by  a  court, 
board  of  arbitration,  or  the  like. 

(g)  Gifts  and  inheritances.  A  gift  is 
something  you  receive  which  is  not 
repayment  to  you  for  goods  or  services 
you  provided  and  which  is  not  given  to 
you  because  of  a  legal  obligation  on  the 
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giver's  part.  An  inheritance  is  something 
that  comes  to  you  as  the  result  of 
someone's  death.  It  can  be  in  cash  or  in 
kind,  including  any  right  in  real  or 
personal  property. 

(h)  Support  and  maintenance  in  kind. 
This  is  food,  clothing,  or  shelter 
furnished  to  you.  Our  rules  for  valuing 
this  income  depend  on  your  living 
arrangement.  We  use  one  rule  if  you  are 
living  in  the  household  of  a  person  who 
provides  you  with  both  food  and  shelter. 
We  use  different  rules  for  other 
situations  where  you  receive  food, 
clothing,  or  shelter.  We  discuss  all  of  the 
rules  in  §§  416.1130  through  416.1147. 

§  416.1 123  How  we  count  unearned 
income. 

(a)  When  we  count  unearned  income. 
We  count  unearned  income  at  the 
earliest  of  the  following  points:  when 
you  receive  it  or  when  it  is  credited  to 
your  account  or  set  aside  for  your  use. 
We  determine  your  unearned  income  for 
each  calendar  quarter. 

(b)  Amount  considered  as  income.  We 
determine  the  amount  of  your  unearned 
income  by  subtracting  from  each  item  of 
unearned  income  the  expenses  you  had 
in  getting  the  income.  For  example,  if 
you  are  paid  for  damages  you  receive  in 
an  accident,  we  subtract  from  the 
amount  of  payment,  your  medical,  legal, 
or  other  expenses  connected  with  the 
accident.  Also,  if  you  receive  a 
retroactive  check  from  a  benefit 
program  other  than  SSI,  legal  fees 
connected  with  the  claim  are  subtracted. 
We  do  not  subtract  from  any  taxable 
unearned  income  the  part  you  have  to 
use  to  pay  personal  income  taxes.  The 
payment  of  taxes  is  not  an  expense  you 
have  in  getting  income.  In  certain 
situations,  we  may  consider  someone 
else's  income  to  be  available  to  you, 
whether  or  not  it  actually  is.  (For  the 
rules  on  this  process,  called  deeming, 
see  §§  416.1160  through  416.1169). 

(c)  In-kind  income.  We  use  the  current 
market  value  (defined  in  §  416.1101)  of 
in-kind  unearned  income  to  determine 
its  value  for  SSI  purposes.  We  describe 
some  exceptions  to  this  rule  in 

§§  416.1131  through  416.1147.  If  you 
receive  an  item  that  is  not  fully  paid  for 
and  are  responsible  for  the  balance, 
only  the  paid-up  value  is  income  to  you. 

Example:  You  are  given  a  $1500  automobile 
but  must  pay  the  $1000  due  on  it.  You  are 
receiving  income  of  $500. 

§416.1124  Unearned  income  we  do  not 
count. 

(a)  General  While  we  must  know  the 
source  and  amount  of  all  of  you 
unearned  income  for  SSI.  we  do  not 
count  all  of  it  to  determine  your 
eligibility  and  benefit  amount.  We  first 


exclude  income  as  authorized  by  other 
Federal  laws  (see  paragraph  (b)  of  this 
section).  Then  we  apply  the  other 
exclusions  in  the  order  listed  in 
paragraph  (c)  of  this  section  to  the  rest 
of  your  unearned  income  in  the  calendar 
quarter.  We  never  reduce  your  unearned 
income  below  zero  or  apply  any  unused 
unearned  income  exclusion  to  earned 
income  except  for  the  $60  general 
exclusion  described  in  paragraph  (c)(10) 
of  this  section. 

(b)  Other  Federal  laws.  Some  Federal 
laws  other  than  the  Social  Security  Act 
provide  that  we  cannot  count  some  of 
your  unearned  income  for  SSI  purposes. 
We  list  the  laws  and  the  exclusions  in 
the  appendix  to  this  subpart  which  we 
update  periodically. 

(c)  Other  unearned  income  we  do  not 
count.  We  do  not  count  as  unearned 
income — 

(1)  Any  public  agency’s  refund  of 
taxes  on  real  property  or  food: 

(2)  Assistance  based  on  need  which  is 
wholly  funded  by  a  State  or  one  of  its 
political  subdivisions.  (For  purposes  of 
this  rule,  an  Indian  tribe  is  considered  a 
political  subdivision  of  a  State.) 
Assistance  is  based  on  need  when  it  is 
provided  under  a  program  which  uses 
the  amount  of  your  income  as  one  factor 
to  determine  your  eligibility.  Assistance 
based  on  need  includes  State 
supplementation  of  Federal  SSI  benefits 
as  defined  in  Subpart  T  of  this  part  but 
does  not  include  payments  under  a 
Federal/State  grant  program  such  as 
Aid  to  Families  with  Dependent 
Children  under  title  IV-A  of  the  Social 
Security  Act; 

(3)  Any  portion  of  a  grant,  scholarship, 
or  fellowship  used  for  paying  tuition, 
fees,  or  other  necessary  educational 
expenses.  However,  we  do  count  any 
portion  set  aside  or  actually  used  for 
food,  clothing,  or  shelter; 

(4)  Food  which  you  or  your  spouse 
raise  if  it  is  consumed  by  you  or  your 
household; 

(5)  Assistance  received  under  the 
Disaster  Relief  Act  of  1974  and 
assistance  provided  under  any  Federal 
statute  because  of  a  catastrophe  which 
the  President  of  the  United  States 
declares  to  be  a  major  disaster.  See 

§  416.1150  for  a  more  detailed  discussion 
of  this  assistance,  particularly  the 
treatment  of  in-kind  support  and 
maintenance  received  as  the  result  of  a 
major  disaster; 

(6)  Up  to  $60  of  unearned  income  in  a 
calendar  quarter  if  you  receive  it 
infrequently  or  irregularly:  that  is,  if  you 
receive  ii  only  once  during  the  quarter  or 
if  you  cannot  reasonably  expect  to 
receive  it.  If  the  total  amount  of 
infrequent  or  irregular  unearned  income 


you  receive  in  a  quarter  exceeds  $60,  we 
cannot  use  this  exclusion; 

(7)  Periodic  payments  make  by  a  State 
under  a  program  established  before  July 
1, 1973,  and  based  solely  on  your  length 
of  residence  and  attainment  of  age  65; 

(8)  Payments  for  providing  foster  care 
to  an  ineligible  child  who  was  placed  in 
your  home  by  a  public  or  private 
nonprofit  child  placement  or  child  care 
agency: 

(9)  One-third  of  support  payments 
made  to  or  for  you  by  an  absent  parent 
if  you  are  a  child; 

(10)  The  first  $60  (or  proportionately 
less  for  less  than  a  full  quarter)  of  any 
unearned  income  in  a  calendar  quarter 
other  than  income  based  on  need. 

Income  based  on  need  is  a  benefit  that 
uses  the  amount  of  your  income  as  a 
factor  to  determine  your  eligibility.  The 
$60  exclusion  does  not  apply  to  a  benefit 
based  on  need  that  is  totally  or  partially 
funded  by  the  Federal  government  or  by 
a  nongovernmental  agency.  (However, 
assistance.which  is  based  on  need  and 
funded  wholly  by  a  State  or  one  of  its 
political  subdivisions  is  excluded  totally 
horn  income  as  described  in 

§  416.1124(c)(2).)  If  you  receive  less  than 
$60  of  unearned  income  in  a  quarter  and 
you  have  earned  income  in  that  quarter, 
we  will  use  the  rest  of  the  $60  exclusion 
to  reduce  the  amount  of  your  countable 
earned  income;  and 

(11)  Any  imeamed  income  you  receive 
and  use  to  fulfill  an  approved  plan  for 
achieving  self-support,  if  you  are  blind 
or  disabled.  See  §§  416.1180  through 
416.1182  for  an  explanation  of  plans  to 
achieve  self-support  and  for  the  rules  on 
when  this  income  exclusion  applies. 

In-Kind  Support  and  Maintenance 

§416.1130  Introduction. 

(a)  General  Both  earned  income  and 
unearned  income  include  items  received 
in  kind  (§  416.1102).  Generally  we  value 
in-kind  items  at  their  current  market 
value  and  we  apply  the  various 
exclusions  for  both  earned  and 
unearned  income.  However,  we  have 
special  rules  for  valuing  food,  clothing, 
or  shelter  that  is  received  as  unearned 
income  (in-kind  support  and 
maintenance).  This  section  and  the  ones 
that  follow  discuss  these  rules. 

(b)  How  we  define  in-kind  support 
and  maintenance.  In-kind  support  and 
maintenance  means  any  food,  clothing, 
or  shelter  that  is  given  to  you  or  that  you 
receive  because  someone  else  pays  for 
it.  Shelter  includes  room,  rent,  mortgage 
payments,  real  property  taxes,  heating 
fuel,  gas,  electricity,  water,  sewerage, 
and  garbage  collection  services.  You  are 
not  receiving  in-kind  support  and 
maintenance  in  the  form  of  room  or  rent 
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if  you  are  paying  the  amount  charged 
under  a  business  arrangement. 

(c)  How  we  value  in^ind  support  and 
maintenance.  Essentially,  we  have  two 
rules  for  valuing  the  in-kind  support  and 
maintenance  which  we  must  count.  The 
one-third  reduction  rule  applies  if  you 
are  living  in  the  household  of  a  person 
who  provides  you  with  both  food  and 
shelter  (§§  416.1131  through  416.1133). 
The  presumed  value  rule  applies  in  all 
other  situations  where  you  are  receiving 
countable  in-kind  support  and 
maintenance  (§§  416.1140  through 
416.1145).  In  some  living  arrangements, 
if  certain  conditions  exist,  we  do  not 
count  in-kind  support  and  maintenance. 
These  are  discussed  in  §  §  416.1141 
through  416.1145.  Also,  we  apply  special 
rules  when  members  of  a  couple  have 
different  living  arrangements 
(§  416.1147). 

§  416.1131  The  one-third  reduction  ruie. 

(a)  What  the  rule  is.  Instead  of 
determining  the  actual  dollar  value  of  in- 
kind  support  and  maintenance,  we 
reduce  the  Federal  benefit  rate  by  one- 
third  if  you  (or  you  and  your  eligible 
spouse) — 

(1)  Live  in  another  person’s  household 
(see  §  416.1132)  for  a  full  calendar 
month  except  for  temporary  absences 
(see  §  416.1149),  and 

(2)  Receive  both  food  and  shelter  from 
the  person  in  whose  household  you  are 
living.  (If  you  do  not  receive  both  food 
and  shelter  from  this  person,  see 

§  416.1140.) 

(b)  How  we  apply  the  one-third 
reduction  rule.  The  one-third  reduction 
is  a  flat  reduction  of  your  Federal 
benefit  rate.  It  applies  in  full  or  not  at 
all.  When  you  are  living  in  another 
person’s  household,  and  the  one-third 
reduction  rule  applies,  we  do  not  apply 
any  income  exclusions  to  the  reduction  - 
amount.  However,  we  do  apply 
appropriate  exclusions  to  any  other 
earned  or  unearned  income  you  receive. 
If  you  have  an  eligible  spouse  we  apply 
the  rules  described  in  §  416.1147. 

(c)  If  you  receive  other  support  and 
maintenance.  If  the  one-third  reduction 
rule  applies  to  you,  we  do  not  count  any 
other  in-kind  support  and  maintenance 
you  receive. 

§  416.1 132  What  we  mean  by  “living  in 
another  person’s  household’’. 

(a)  Household.  For  purposes  of  this 
subpart,  we  consider  a  household  to  be 
a  personal  place  of  residence.  A 
commercial  establishment  such  as  a 
hotel  or  boarding  house  is  not  a 
household  but  a  household  can  exist 
within  a  commercial  establishment.  If 
you  live  in  a  commercial  establishment, 
we  do  not  automatically  consider  you  to 


be  a  member  of  the  household  of  the 
proprietor.  You  may,  however,  live  in 
the  household  of  a  roomer  or  boarder 
within  the  hotel  or  boarding  house.  An 
institution  is  not  a  household  and  a 
household  cannot  exist  within  an 
institution.  (Institution  is  defined  in 
§  416.1101.) 

(b)  Another  person’s  household.  You 
live  in  another  person’s  household  if 
paragraph  (c)  of  this  section  does  not 
apply  and  if  the  person  who  supplies  the 
support  and  maintenance  lives  in  the 
same  household  and  is  not — 

(1)  Your  spouse  (as  defined  in 
§  416.1005); 

(2)  A  minor  child;  or 

(3)  An  ineligible  person  (your  spouse, 
parent,  or  essential  person)  whose 
income  may  be  deemed  to  you  as 
described  in  §  §  416.1160  through 
416.1169. 

(c)  Your  own  household— not  another 
person’s  household.  You  are  not  living  in 
another  person’s  household  (you  live  in 
your  own  household)  if — 

(1)  You  (or  your  spouse  who  lives  with 
you  or  any  person  whose  income  is 
deemed  to  you)  have  an  ownership 
interest  or  a  life  estate  interest  in  the 
home; 

(2)  You  (or  your  spouse  who  lives  with 
you  or  any  person  whose  income  is 
deemed  to  you)  are  liable  to  the  landlord 
for  payment  of  any  part  of  the  rental 
charges; 

(3)  You  live  in  a  noninstitutional  care 
situation  as  described  in  §  416.1143; 

(4)  You  pay  at  least  a  pro  rata  share  of 
household  operating  expenses  (see 

§  416.1133);  or 

(5)  All  members  of  the  household 
receive  public  income — maintenance 
payments  (§  416.1142). 

§416.1133  What  Is  a  pro  rata  share  of 
household  operating  expenses. 

(a)  General.  If  you  pay  your  pro  rata 
share  toward  monthly  household 
operating  expenses,  you  are  living  in 
your  own  household  are  not  receiving 
in-kind  support  and  maintenance  from 
anyone  else  in  the  household.  The  one- 
third  reduction,  therefore,  does  not 
apply  to  you.  (If  you  are  receiving  food, 
clothing,  or  shelter  from  someone 
outside  the  household,  we  value  it  under 
the  rule  in  §  416.1140). 

(b)  How  we  determine  a  pro  rata 
share.  Your  pro  rata  share  of  household 
operating  expenses  is  the  average 
monthly  household  operating  expenses 
(based  on  a  reasonable  estimate  if  exact 
Hgures  are  not  available)  divided  by  the 
number  of  people  in  the  household, 
regardless  of  age. 

(c)  Average  household  operating 
expenses.  Household  operating 
expenses  are  the  household’s  total 


monthly  expenditures  for  food,  rent, 
mortgage,  property  taxes,  heating  fuel, 
gas,  electricity,  water,  sewerage,  and 
garbage  collection  service.  (The  term 
does  not  include  the  cost  of  these  items 
if  someone  outside  the  household  pays 
for  them.)  Generally,  we  average 
household  operating  expenses  over  the 
past  12  months  to  determine  a  pro  rata 
share. 

§  416.1 140  The  presumed  value  rule. 

(a)  How  we  apply  the  presumed  value 
rule.  (1)  When  you  receive  in-kind 
support  and  maintenance  and  the  one- 
third  reduction  rule  does  not  apply,  we 
use  the  presumed  value  rule.  Instead  of 
determining  the  actual  dollar  value  of 
any  food,  clothing,  or  shelter  you 
receive,  we  presume  that  it  is  worth  a 
maximum  value.  This  maximum  value  is 
one-third  of  your  Federal  benefit  rate 
plus  the  amount  of  the  general  income 
exclusion  described  in  §  416.1124(c)(10). 
We  use  this  amount  because,  if  you 
have  no  other  income,  it  will  give  you 
the  same  Federal  benefit  you  would 
receive  under  the  one-third  reduction 
rule. 

(2)  The  presumed  value  rule  allows 
you  to  show  that  your  in-kind  support 
and  maintenance  is  not  equal  to  the 
presumed  value.  We  will  not  use  the 
presumed  value  if  you  show  us  that — 

(1)  The  current  market  value  of  any 
food,  clothing,  or  shelter  you  receive, 
minus  any  payment  you  make  for  them, 
is  lower  than  the  presumed  value;  or 

(ii)  The  actual  amount  someone  else 
pays  for  your  food,  clothing,  or  shelter  is 
lower  than  the  presumed  value. 

(b)  How  we  determine  the  amount  of 
your  unearned  income  under  the 
presumed  value  rule.  (1)  If  you  choose 
not  to  question  the  use  of  the  presumed 
value,  or  if  the  presumed  value  is  less 
than  the  actual  value  of  the  food, 
clothing,  or  shelter  you  receive,  we  use 
the  presumed  value  to  figure  your 
unearned  income. 

(2)  If  you  show  us,  as  provided  in 
paragraph  (a)(2)  of  this  section,  that  the 
presumed  value  is  higher  than  the  actual 
value  of  the  food,  clothing,  or  shelter 
you  receive,  we  use  the  actual  amount  to 
figure  your  unearned  income. 

§  416.1 141  When  the  presumed  value  rule 
applies. 

The  presumed  value  rule  applies 
whenever  we  must  count  in-kind 
support  and  maintenance  as  unearned 
income  and  the  one-third  reduction  rule 
does  not  apply.  This  means  that  the 
presumed  value  rule  applies  if  you  are 
living — 

(a)  In  another  person’s  household  (as 
described  ia  §  416.1132(b))  but  not 
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receiving  both  food  and  shelter  from 
that  person; 

(b)  In  your  own  household  (as 
described  in  §  416.1132(c)).  For 
exceptions,  see  §  416.1142  if  you  are  in  a 
public  assistance  household  and 

§  416.1143  if  you  are  in  a 
nonins  titutional  care  situation; 

(c)  In  a  nonmedical  institution 
including  any — 

(1)  Public  nonmedical  institution  if 
you  are  there  for  less  than  a  full 
calendar  month; 

(2)  Public  or  private  nonprofit 
educational  or  vocational  training 
insitution: 

(3)  Private  nonprofit  retirement  home 
or  similar  institution  where  there  is  an 
express  obligation  to  provide  your  full 
support  and  maintenance  or  where 
someone  else  pays  for  your  support  and 
maintenance.  For  exceptions,  see 

§  416.1144;  and 

(4)  For-profit  institution  where 
someone  else  pays  for  your  support  and 
maintenance.  If  you  or  the  institution 
pay  for  it,  see  §  416.1145. 

§416.1142  If  you  live  in  a  public 
assistance  household. 

(a)  Definition.  A  public  assistance 
household  is  one  in  which  every 
member  receives  some  kind  of  public 
income-maintenance  payments.  These 
are  payments  made  under — 

(1)  Title  IV-A  of  the  Social  Security 
Act  (Aid  to  Families  with  Dependent 
Children); 

(2)  Title  XVI  of  the  Social  Security  Act 
(SSI,  including  federally  administered 
State  supplements  and  State 
administered  mandatory  supplements); 

(3)  The  Refugee  Act  of  1980  (Those 
payments  based  on  need); 

(4)  The  Disaster  Relief  Act  of  1974; 

(5)  General  assistance  programs  of  the 
Bureau  of  Indian  Affairs; 

(6)  State  or  local  government 
assistance  programs  based  on  need  (tax 
credits  or  refunds  are  not  assistance 
based  on  need),  and 

(7)  U.S.  Veterans  Administration 
programs  (those  payments  based  on 
need). 

(b)  How  the  presumed  value  rule 
applies.  If  you  live  in  a  public  assistance 
household,  we  consider  that  you  are  not 
receiving  in-kind  support  and 
maintenance  from  members  of  the 
household.  In  this  situation,  we  use  the 
presumed  value  rule  only  if  you  receive 
food,  clothing,  or  shelter  from  someone 
outside  the  household. 

§  416.1 143  If  you  live  in  a  ooninstitutional 
care  situation. 

(a)  Definitions.  For  purposes  of  this 
subpart  you  live  in  a  noninstitutional 


care  situation  if  all  the  following 
conditions  exist: 

(1)  You  are  placed  by  a  public  or 
private  agency  under  a  specific  program 
such  as  foster  or  family  care; 

(2)  The  placing  agency  is  responsible 
for  your  care: 

(3)  You  are  in  a  private  household  (not 
an  institution)  which  is  licensed  or 
approved  by  the  placing  agency  to 
provide  care;  and 

(4)  You,  a  public  agency,  or  someone 
else  pays  for  your  care, 

(b)  How  the  presumed  value  rule 
applies.  You  are  not  receiving  in-kind 
support  and  maintenance  and  the 
presumed  value  rule  does  not  apply  if 
you  pay  the  rate  the  placing  agency 
establishes.  We  consider  this 
established  rate  to  be  the  current  market 
value  for  the  in-kind  support  and 
maintenance  you  are  receiving.  The 
presumed  value  rule  applies  if  you  pay 
less  than  the  established  rate  and  the 
difference  is  paid  by  someone  else  other 
than  a  public  or  private  agency 
providing  social  services  described  in 
§  416.1103(b)  or  assistance  based  on 
need  described  in  §  416.1124(c)(2). 

§416.1144  If  you  live  in  a  nonprofit 
retirement  home  or  similar  institution. 

(a)  Definitions.  For  purposes  of  this 
section  the  following  definitions  apply: 

(1)  "Nonprofit  retirement  home  or 
similar  institution”  means  a 
nongovernmental  institution  which  is,  or 
is  controlled  by,  a  private  nonprofit 
organization  and  which  does  not 
provide  you  with — 

(1)  Services  which  are  (or  could  be) 
covered  under  Medicaid,  or 

(ii)  Education  or  vocational  training. 

(2)  "Nonprofit  organization”  means  a 
private  organization  which  is  tax 
exempt  under  section  501(a)  of  the 
Internal  Revenue  Code  of  1954  and  is  of 
the  kind  described  in  section  501(c)  or 

(d)  of  that  code. 

(3)  An  "express  obligation  to  provide 
your  full  support  and  maintenance” 
means  there  is  either  a  legally 
enforceable  written  contract  or  set  of 
membership  rules  providing  that  the 
home,  institution,  or  organization — 

(i)  Will  provide  at  least  all  of  your 
food  and  shelter  needs;  and 

(ii)  Does  not  require  any  current  or 
future  payment  for  that  food  and  shelter. 
(For  purposes  of  this  paragraph,  a  lump 
sum  prepayment  for  lifetime  care  is  not 
a  current  payment.) 

(b)  How  the  presumed  value  rule 
applies.  The  presumed  value  rule 
applies  if  you  are  living  in  a  nonprofit 
retirement  home  or  similar  institution 
where  there  is  an  express  obligation  to 
provide  your  full  support  and 
maintenance  or  where  someone  else 


pays  for  your  support  and  maintenance. 
The  rule  does  not  apply  to  the  extent 
that — 

(1)  The  home,  institution,  or  nonprofit 
organization  does  not  have  an  express 
obligation  to  provide  your  full  support 
and  maintenance;  and 

(2)  The  home,  institution,  or  nonprofit 
organization  receives  no  payment  for 
your  food,  clothing,  or  shelter,  or 
receives  payment  from  another 
nonprofit  organization. 

§  416.1 145  How  the  presumed  value  rule 
applies  In  a  nonmedical  for-profit 
institution. 

If  you  live  in  a  nonmedical  for-profit 
institution,  we  consider  the  amount 
accepted  by  that  institution  as  payment 
in  full  to  be  the  current  market  value  of 
whatever  food,  clothing,  or  shelter  the 
institution  provides.  If  you  are  paying  or 
are  legally  indebted  for  that  amount,  you 
are  not  receiving  in-kind  support  and 
maintenance.  We  do  not  use  the ' 
presumed  value  rule  unless  someone 
else  pays  for  you. 

In-Kind  Support  and  Maintenance  in 
Special  Circumstances 

§416.1146  How  we  value  In-kind  support 
and  maintenance  when  you  are  ineligible 
for  part  of  a  quarter. 

We  do  not  count  in-kind  support  and 
maintenance  you  receive  during  a  month 
in  which  you  are  ineligible  for  benefits 
for  a  reason  other  than  having  too  much 
income. 

Example:  Mary  D  is  ineligible  for  benefits 
for  May  1960,  because  she  is  a  resident  of  a 
public  institution  throughout  the  month. 

(§  416.231)  She  is  eligible  for  April  and  June. 
When  we  figure  her  benefit  for  the  quarter, 
we  do  not  count  the  in-kind  support  and 
maintenance  she  received  in  May.  We  figure 
other  countable  earned  and  unearned  income 
she  received  in  the  quarter  and  apply  it  to 
each  month  of  the  quarter  (§  416.426).  Her 
income  includes  any  in-kind  support  and 
maintenance  other  than  what  she  received  in 
May. 

§  416.1 147  How  we  value  in-kind  support 
and  maintenance  for  a  couple. 

(a)  General.  The  way  we  value  any 
food,  clothing,  or  shelter  you  or  your 
eligible  spouse  receive  depends  on  your 
living  arrangements.  We  continue  to 
consider  you  and  your  spouse  as  a 
couple  even  though  you  are  living  in 
different  locations  as  long  as  you  are  not 
apart  for  more  than  6  months  (§  416.1040 
explains  the  6-month  rule).  See 
paragraphs  (c)  and  (f)  if  one  of  you  is  in 
an  institution  that  receives  payment 
from  Medicaid  for  your  care  for  a  full 
month.  This  section  contains  the  rules 
for  various  possible  living  arrangements 
when  you  and  your  spouse  are  both 
eligible. 
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(b)  Both  members  of  a  couple  live  in 
another  person ’s  household  and  receive 
food  and  shelter  from  that  person.  When 
both  of  you  live  in  another  person's 
household  throughout  a  month  and 
receive  food  and  shelter  from  that 
person,  we  apply  the  one-third  reduction 
to  the  Federal  benefit  rate  for  a  couple 
(§  416.1131).  The  one-third  reduction 
applies  whether  you  are  both  in  the 
same  household  or  in  different 
households. 

(c)  One  member  of  a  couple  lives  in 
another  person ’s  household  and 
receives  food  and  shelter  from  that 
person  and  the  other  is  in  a  medical 
institution.  If  one  of  you  is  living  in  the 
household  of  another  person  who 
provides  you  with  both  food  and  shelter 
and  the  other  is  in  a  medical  institution 
that  receives  Medicaid  payments  for  his 
or  her  care  (§  416.231(b)(5]),  we  compute 
your  benefits  as  if  you  were  separately 
eligible  individuals.  This  begins  with  the 
first  full  calendar  month  one  of  you  is  in 
the  medical  institution  as  described  in 

§  416.231(a)(2).  The  one  living  in  another 
person’s  household  is  eligible  at  an 
eligible  individual’s  Federal  beneht  rate 
reduced  by  one-third.  The  one  in  the 
medical  institution  is  eligible  at  the 
reduced  Federal  benefit  rate  described 
in  §  416.231(a)(2)(i). 

(d)  One  member  of  a  couple  lives  in 
the  household  of  another  and  receives 
food  and  shelter  from  that  person  and 
the  other  is  subject  to  the  presumed 
value  rule.  When  one  of  you  is  living  in 
the  household  of  another  and  receiving 
both  food  and  shelter  from  that  person 
and  the  other  is  subject  to  the  presumed 
value  rule — 

(1)  We  value  the  food  and  shelter 
received  by  the  one  in  the  household  of 
another  at  one-sixth  of  the  couple’s 
Federal  benefit  rate  unless  you  can 
show  that  the  value  is  less  as  described 
in  §  416.1140(a)(2). 

(2)  We  value  any  food,  clothing,  or 
shelter  received  by  the  one  to  whom  the 
presumed  value  rule  applies  at  one-sixth 
of  the  couple’s  Federal  benefit  rate  plus 
one-half  the  amount  of  the  general 
income  exclusion  (§  416.1124(c)(10)), 
unless  you  can  show  that  the  value  is 
less  as  described  in  §  416.1140(a)(2). 

(e)  Both  members  of  a  couple  are 
subject  to  the  presumed  value  rule.  If 
the  presumed  value  rule  applies  to  both 
of  you,  we  value  any  food,  clothing,  or 
shelter  you  and  your  spouse  receive  at 
one-third  of  the  Federal  benefit  rate  for 
a  couple  plus  the  amount  of  the  general 
income  exclusion  (§  416.1124(c)(10)), 
unless  you  can  show  that  their  value  is 
less  as  described  in  §  416.1140(a)(2). 

(f)  One  member  of  a  couple  is  subject 
to  the  presumed  value  rule  and  the  other 
is  in  a  medical  institution.  If  one  of  you 


is  subject  to  the  presumed  value  rule 
and  the  other  is  in  a  medical  institution 
that  receives  Medicaid  payments  for  his 
or  her  care  (see  §  416.231(b)(5)),  we 
compute  your  benefits  as  if  you  were 
separately  eligible  individuals.  This 
begins  with  the  first  full  calendar  month 
that  one  of  you  is  in  the  medical 
institution  (§  416.231(a)(2)).  We  value 
any  food,  clothing,  or  shelter  received  by 
the  one  outside  of  the  medical 
institution  at  one-third  of  an  eligible 
individual’s  Federal  benefit  rate,  plus 
the  amount  of  the  general  income 
exclusion  (§  416.1124(c)(10)),  unless  you 
can  show  that  their  value  is  less  as 
described  in  §  416.1140(a)(2).  The  one  in 
the  medical  institution  is  eligible  at  the 
reduced  Federal  beneHt  rate 
(§  416.231(a)(2)(i)). 

§  416.1 148  If  you  have  both  in-kind 
support  and  maintenance  and  income  that 
is  deemed  to  you. 

(a)  The  one-third  reduction  and 
deeming  of  income.  If  you  live  in  the 
household  of  someone  whose  income 
can  be  deemed  to  you  as  described  in 
§  §  416.1160  through  416.1169,  the  one- 
third  reduction  does  not  apply  to  you. 
However,  if  you  live  in  another  person’s 
household  as  described  in  §  416.1131, 
and  someone  whose  income  can  be 
deemed  to  you  lives  in  the  same 
household,  we  must  apply  both  the  one- 
third  reduction  and  the  deeming  rules  to 
you. 

(b)  The  presumed  value  rule  and 
deeming  of  income.  (1)  If  you  live  in  the 
same  household  with  someone  whose 
income  can  be  deemed  to  you 

(§§  416.1160  through  416.1169),  any  food, 
clothing,  or  shelter  that  person  provides 
is  not  income  to  you.  However,  if  you 
receive  any  food,  clothing,  or  shelter 
from  another  source,  it  is  income  and  we 
value  it  under  the  presumed  value  rule 
(§  416.1140).  We  also  apply  the  deeming 
rules. 

(2)  If  you  are  a  child  under  age  21  who 
lives  in  the  same  household  with  an 
ineligible  parent,  and  you  are 
temporarily  absent  from  the  household 
to  attend  school  (§  416.1167(a)(2)),  any 
food,  clothing,  or  shelter  you  receive  at 
school  is  income  to  you  unless  your 
parent  purchases  it.  We  value  this 
income  under  the  presumed  value  rule 
(§  416.1140).  We  also  apply  the  deeming 
rules  to  you  (§  416.1165). 

Temporary  Absence 

§  416.1 149  What  Is  a  temporary  absence 
from  your  living  arrangement 

(a)  General.  A  temporary  absence 
may  be  due  to  employment, 
hospitalization,  vacations,  or  visits.  The 
length  of  time  and  absence  can  be 
temporary  varies  depending  on  the 


reason  for  your  absence.  For  purposes  of 
valuing  in-kind  support  and 
maintenance  under  §  §  416.1130  through 
416.1148,  we  apply  the  rules  in  this 
section.  In  general,  we  consider  that  you 
are  temporarily  absent  from  your 
permanent  living  arrangement  if  you  (or 
you  and  your  eligible  spouse) — 

(1)  Were  in  your  permanent  living 
arrangement  for  at  least  one  full 
calendar  month  prior  to  your  absence; 
and 

(2)  Intend  to,  and  do,  return  to  your 
permanent  living  arrangement  in  the 
same  calendar  month  in  which  you 
leave,  or  in  the  next  month. 

(b)  Rules  we  apply  during  a 
temporary  absence.  During  a  temporary 
absence,  we  continue  to  value  your 
support  and  maintenance  the  same  way 
that  we  did  in  your  permanent  living 
arrangement.  For  example,  if  the  one- 
third  reduction  applies  in  your 
permanent  living  arrangement,  we 
continue  to  apply  the  same  rule  during  a 
temporary  absence.  However,  if  you 
receive  in-kind  support  and 
maintenance  only  during  a  temporary 
absence  we  do  not  count  it  since  you  are 
still  responsible  for  maintaining  your 
permanent  quarters  during  the  absence. 

(c)  Rules  for  temporary  absence  in 
certain  circumstances.  (1)  If  you  enter  a 
medical  care  facility  that  receives 
Medicaid  payments  for  your  care  (as 
described  in  §§  416.231(a)(2)  and  (b)(5)) 
with  the  intention  of  returning  to  your 
prior  living  arrangement,  we  consider 
this  a  temporary  absence  regardless  of 
the  length  of  your  stay  in  the  facility. 

We  use  the  rules  that  apply  to  your 
permanent  living  arrangement  to  value 
any  food,  clothing,  or  shelter  you  receive 
during  the  month  you  enter  or  leave  the 
facility.  During  any  full  calendar  month 
you  are  in  the  medical  care  facility  you 
are  eligible  at  the  reduced  Federal 
benefit  rate  (§  416.231(a)(2)(i)).  We  do 
not  consider  food  or  shelter  provided 
during  a  medical  conHnement  to  be 
income. 

(2)(i)  Generally,  if  you  are  a  child 
under  age  22,  you  are  temporarily  absent 
while  you  are  away  at  school,  regardless 
of  how  long  you  are  away,  if  you  come 
home  on  some  weekends,  lengthy 
holidays,  and  vacations  (or  for  extended 
visits  as  provided  in  school  regulations). 

(ii)  However,  if  you  are  a  child  under 
age  21,  and  your  permanent  living 
arrangement  is  with  an  ineligible  parent 
or  essential  person  (§  416.243)  we  follow 
the  rules  in  §  416.1148(b)(2). 
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Disasters 

§  416.1  ISO  How  we  treat  Income  received 
because  of  a  major  disaster. 

(a)  General.  The  Disaster  Relief  Act  of 
1974  and  other  Federal  statutes  provide 
assistance  to  victims  of  major  disasters. 

In  this  section  we  describe  when  we  do 
not  count  certain  kinds  of  assistance 
you  receive  under  these  statutes. 

(b)  Support  and  maintenance.  We  do 
not  count  the  value  of  support  and 
maintenance  (in  cash  or  in  kind)  and  the 
one-third  reduction  rule  does  not  apply 
for  up  to  18  months  after  you  begin  to 
receive  it  if — 

(1)  You  live  in  a  household  which  you 
or  you  and  another  person  maintain  as 
your  home  when  a  catastrophe  occurs  in 
the  area; 

(2)  The  President  declares  the 
catastrophe  to  be  a  major  disaster  for 
purposes  of  the  Disaster  Relief  Act  of 
1974; 

(3)  You  stop  living  in  the  home 
because  of  the  catastrophe  and  within 
30  days  after  the  catastrophe  you  begin 
to  receive  support  and  maintenance;  and 

(4)  You  receive  the  support  and 
maintenance  while  living  in  a  residential 
facility  (including  a  private  household) 
maintained  by  another  person. 

(c)  Other  assistance  you  receive.  We 
do  not  consider  other  assistance  to  be 
income  if  you  receive  it  under  the 
Disaster  Relief  Act  of  1974  or  under 
another  Federal  statute  because  of  a 
catastrophe  which  the  President 
declares  to  be  a  major  disaster.  For 
example,  you  may  receive  payments  to 
repair  or  replace  your  home  or  other 
property. 

(d)  Interest  payments.  We  do  not 
count  any  interest  earned  on  the 
assistance  payments  described  in 
paragraph  (c)  if  the  interest  is  earned 
within  9  months  of  the  date  you  receive 
the  assistance.  We  can  extend  the  9- 
month  period  for  up  to  an  additional  9 
months  if  we  find  you  have  good  cause 
for  not  repairing  or  replacing  the 
property  within  the  initial  period.  Good 
cause  exists,  for  example,  if  you  show 
that  circumstances  beyond  your  control 
prevent  the  repair  or  replacement,  or 
contracting  for  the  repair  or 
replacement,  of  a  home  or  other  kinds  of 
property  within  the  first  9-month  period. 

§  416.1 151  How  we  treat  the  repair  or 
replacement  of  lost,  damaged,  or  stolen 
resources. 

(a)  General  rule.  If  a  resource  is  lost, 
damaged,  or  stolen,  you  may  receive 
cash  to  repair  or  replace  it  or  the 
resource  may  be  repaired  or  replaced  for 
you.  We  do  not  count  the  cash  or  the 
repair  or  replacement  of  the  resource  as 
your  income. 


(b)  Interest  on  cash  for  repair  or 
replacement  of  a  noncash  resource.  We 
do  not  count  any  interest  earned  on  the 
cash  you  receive  for  repair  or 
replacement  of  a  noncash  resource  if  the 
interest  is  earned  within  9  months  of  the 
date  you  receive  the  cash.  We  can 
extend  the  9-month  period  for  up  to  an 
additional  9  months  if  we  find  you  have 
good  cause  for  not  repairing  or  replacing 
the  resource  within  the  initial  period. 
Good  cause  exists,  for  example,  if  you 
show  that  circumstances  beyond  your 
control  prevent  the  repair  or 
replacement,  or  contracting  for  the 
repair  or  replacement,  of  the  resource 
within  the  first  9-month  period. 

(c)  Temporary  replacement  of  a 
damaged  or  destroyed  home.  In 
determining  the  amount  of  in-kind 
support  and  maintenance  you  receive 
(§§  416.1130  through  416.1140),  we  do 
not  count  temporary  housing  if — 

(1)  Your  excluded  home  is  damaged  or 
destroyed,  and 

(2)  You  receive  the  temporary  housing 
only  until  your  home  is  repaired  or 
replaced. 

Deeming  of  Income 

§  416.1 160  What  is  deeming. 

(a)  General.  (1)  If  you  live  in  the  same 
household  as  your  ineligible  spouse,  or  if 
you  are  a  child  living  in  the  same 
household  as  your  ineligible  parent,  we 
look  at  that  person's  income  to 
determine  whether  we  must  consider 
(deem)  some  of  it  to  be  your  income.  If 
you  live  in  the  same  household  as  your 
essential  person  (see  §  416.1160(c)(4)), 
we  must  also  look  at  that  person's 
income  to  determine  whether  we  must 
deem  some  of  it  to  be  yoiu*  income. 

(2)  We  use  the  term  “deeming”  to 
identify  the  process  of  considering 
another  person's  income  to  be  your  own 
income.  When  the  rules  for  deeming 
apply,  it  does  not  matter  whether  the 
income  of  the  other  person  is  actually 
available  to  you;  we  must  apply  these 
rules  anyway.  We  deem  income  because 
we  expect  your  ineligible  spouse  or 
ineligible  parent  with  whom  you  live  to 
use  part  of  his  or  her  income  to  take 
care  of  some  of  your  needs.  Similarly, 
we  consider  your  essential  person's 
income  to  be  available  to  you  since  we 
have  increased  your  benefit  to  help  meet 
that  person's  needs. 

(b)  Steps  in  deeming.  Although  the 
waywe  deem  income  varies  depending 
upon  whether  you  are  an  eligible 
individual,  eligible  child,  or  an 
individual  with  an  essential  person,  we 
follow  several  general  steps  to 
determine  how  much  income  to  deem. 

(1)  We  determine  how  much  earned 
and  unearned  income  your  ineligible 


spouse,  ineligible  parent,  or  essential 
person  has  and  we  apply  the 
appropriate  exclusions.  (See  §  416.1161 
for  exclusions  that  apply  to  an  ineligible 
parent  or  spouse  and  §  416.1168  for 
those  that  apply  to  an  essential  person.) 

(2)  We  then  allocate  an  amount  for 
each  ineligible  child  in  the  household, 
before  we  deem  income  to  you  from 
either  your  ineligible  spouse  or  ineligible 
parent.  (Allocations  for  ineligible 
children  are  explained  in  §  416.1163(b).) 

(3)  We  then  follow  the  deeming  rules 
which  apply  to  you. 

(i)  For  deeming  income  from  you 
ineligible  spouse,  see  §  416.1163. 

(ii)  For  deeming  income  from  your 
ineligible  parent,  see  §  416.1165. 

(iii)  For  deeming  income  from  your 
ineligible  spouse  when  you  also  have  an 
eligible  child,  see  §  416.1166. 

(iv)  For  deeming  income  from  your 
essential  person,  see  §  416.1168. 

(v)  for  provisions  on  change  in  status, 
see  §§  416.1167  and  416.1169. 

(c)  Definitions  for  deeming  purposes. 

For  deeming  purposes — 

“Essential  person"  means  someone 
who  was  identified  as  essential  to  your 
welfare  under  a  State  program  that 
preceded  the  SSI  program. 

(See  §  $  416.241  through  416.249  for  the  rules 
on  essential  persons) 

“Ineligible  child"  means  your  natural 
child,  adopted  child,  or  the  child  of  your 
spouse  (as  defined  in  $  416.1101),  who  is 
under  age  21,  lives  in  the  same 
household  with  you,  and  is  not  eligible 
for  SSI  benefits.  This  definition  applies 
if  you  are  not  a  child.  If  you  are  a  child, 
“ineligible  child”  means  a  natural  or 
adopted  child  of  your  parent  or  of  your 
parent's  spouse. 

“Ineligible  parent”  means  a  natural  or 
adoptive  parent,  or  the  spouse  (as 
defined  in  §  416.1101)  of  a  natural  or 
adoptive  parent,  who  lives  with  you  and 
is  not  eligible  for  SSI  benefits.  The 
income  of  ineligible  parents  affects  your 
benefit  only  if  you  are  a  child. 

“Ineligible  spouse”  means  someone 
who  lives  with  you  as  your  husband  or 
wife  and  is  not  eligible  for  SSI  benefits. 

§416.1161  Income  of  an  ineligible  spouse, 
ineligible  parent,  and  essential  person  for 
deeming  purposes. 

The  first  step  in  deeming  is 
determining  how  much  income  your 
ineligible  spouse,  ineligible  parent,  or 
essential  person  has.  We  do  not  always 
include  all  of  their  income  when  we 
determine  how  much  income  to  deem.  In 
this  section  we  explain  the  rules  for 
determining  how  much  of  their  income  is 
subject  to  deeming.  As  part  of  the 
process  of  deeming  income  from  your 
ineligible  spouse  or  parent  we  must 
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determine  the  amount  of  income  of  any 
ineligible  children  in  the  household. 

(a]  For  an  ineligible  spouse  or  parent. 
We  do  not  include  any  of  the  following 
types  of  income  (see  §  416.1102]  of  an 
ineligible  spouse  or  parent: 

(1]  Income  excluded  by  Federal  laws 
other  than  the  Social  Security  Act  (See 
the  appendix  to  this  subpart.] 

(2]  Any  public  income-maintenance 
payments  (§  416.1142(a]]  your  ineligible 
spouse  or  parent  receives,  and  any 
income  which  was  counted  or  excluded 
in  figuring  the  amount  of  that  payment: 

(3]  Any  of  the  income  of  your 
ineligible  spouse  or  parent  that  is  used 
by  a  public  income-maintenance 
program  (§  416.1142(a]]  to  determine  the 
amount  of  that  program's  benefit  to 
someone  else; 

(4]  Any  portion  of  a  grant,  scholarship, 
or  fellowship  used  to  pay  tuition  or  fees; 

(5]  Money  received  for  providing 
foster  care  to  an  ineligible  child; 

(6]  The  value  of  food  stamps  and  the 
value  of  Department  of  Agriculture 
donated  foods; 

(7]  Food  raised  by  your  parent  or 
spouse  and  consumed  by  members  of 
the  household  in  which  you  live; 

(8]  Tax  refunds  bn  income,  real 
property,  or  food  purchased  by  the 
family: 

(9]  Income  used  to  fulfill  an  approved 
plan  for  achieving  self-support  (see 

§§  416.1180  through  416.1182]; 

(10]  Income  used  to  comply  with  the 
terms  of  court-ordered  support,  or 
support  payments  enforced  under  title 
IV-D  of  the  Act; 

(11]  The  value  of  in-kind  support  and 
maintenance; 

(12]  Periodic  payments  made  by  a 
State  under  a  program  established 
before  July  1, 1973,  and  based  solely  on 
duration  of  residence  and  attainment  of 
age  65; 

(13]  Disaster  assistance  as  described 
in  §  §  416.1150  and  416.1151. 

(14]  Income  received  infrequently  or 
irregularly  (see  §  §  416.1112(c](l]  and 
416.1124(c](6]];  or 

(15]  Work  expenses  if  the  ineligible 
spouse  or  parent  is  blind. 

(b]  For  an  essential  person.  We 
include  all  of  an  essential  person’s 
income  as  defined  in  §  416.1102,  except 
for  income  excluded  under.  Federal  laws 
other  than  the  Social  Security  Act.  (See 
the  appendix  to  this  subpart.] 

(c]  For  an  ineligible  child.  Although, 
we  do  not  deem  any  income  to  you  from 
an  ineligible  child,  we  reduce  his  or  her 
allocation  if  the  ineligible  child  has 
income  (see  §  416.1163(b](2]].  For  this 
purpose,  we  do  not  include  any  of  the 
child’s  income  listed  in  paragraph  (a]  of 
this  section.  In  addition,  if  the  ineligible 
child  is  a  student  (see  §  416.1060],  we 


exclude  any  of  the  child’s  earned 
income  up  to  $1,200  a  calendar  quarter, 
but  not  more  than  $1,620  per  year. 

§  416.1 163  How  we  deem  Income  to  you 
from  your  ineligible  spouse. 

If  you  have  an  ineligible  spouse  who 
lives  in  the  same  household,  we  apply 
the  deeming  rules  to  your  ineligible 
spouse’s  income  in  the  following  order. 

(a]  Determining  your  ineligible 
spouse’s  income.  We  first  determine 
how  much  earned  and  unearned  income 
yoiu*  ineligible  spouse  has,  using  the 
appropriate  exclusions  in  §  416.1161(a]. 

(b]  Allocations  for  ineligible  children. 
We  then  deduct  an  allocation  for 
ineligible  children  in  the  household  to 
help  meet  their  needs.  Exception:  We  do 
not  allocate  for  children  who  are 
receiving  public  income-maintenance 
payments  (see  §  416.1142(a]]. 

The  allocation  for  each  ineligible  child 
is  one-half  of  the  Federal  beneht  rate  for 
an  eligible  individual.  The  amount  of  the 
allocation  automatically  increases 
whenever  the  Federal  benefit  rate 
increases.  If  the  allocation  only  applies 
to  one  or  two  months  of  a  calendar 
quarter,  we  reduce  the  allocation  by 
two-thirds  or  one-third,  as  appropriate. 

(2]  Each  ineligible  child’s  allocation  is 
reduced  by  the  amount  of  his  or  her  own 
income  as  described  in  §  416.1161(c]. 

(3]  We  first  deduct  the  allocations 
from  your  ineligible  spouse’s  imeamed 
income.  If  your  ineligible  spouse  does 
not  have  enough  unearned  income  to 
cover  the  allocations  we  deduct  the 
balance  from  your  ineligible  spouse’s 
earned  income. 

(c]  Your  SSI  benefit.  (1]  If  the  amount 
of  your  ineligible  spouse’s  income  that 
remains  after  appropriate  allocations  is 
not  more  than  one-half  of  the  Federal 
benefit  rate  for  an  eligible  individual  we 
do  not  deem  any  of  the  income  to  you.  In 
this  situation,  only  yom  own  countable 
income  is  deducted  from  the  Federal 
benefit  rate  for  an  individual  to 
determine  the  amount  of  your  benefit. 

(2]  If  the  amount  of  your  ineligible 
spouse’s  income  that  remains  after 
appropriate  allocations  is  more  than 
one-half  of  the  Federal  benefit  rate  for 
an  eligible  individual,  we  treat  you  and 
your  ineligible  spouse  as  an  eligible 
couple.  We  do  this  by: 

(i]  Combining  the  remainder  of  your 
spouse’s  unearned  income  with  your 
own  unearned  income  and  the 
remainder  of  your  spouse’s  earned 
income  with  your  earned  income; 

(ii]  Applying  all  appropriate  income 
exclusions  in  §  §  416.1112  and  416.1124; 
and 

(iii]  Subtracting  the  total  countable 
income  from  the  Federal  benefit  rate  for 
an  eligible  couple. 


(3]  Your  SSI  benefit  under  the 
deeming  rules  cannot  be  higher  than  it 
would  be  if  deeming  did  not  apply. 
Therefore,  your  benefit  is  the  amount 
computed  under  the  rules  in  paragraph 
(c](2)  or  the  amount  remaining  after  we 
subtract  only  your  own  countable 
income  from  an  individual’s  Federal 
benefit  rate,  whichever  is  lower. 

(d]  Examples.  These  examples 
describe  how  we  deem  income  in  a 
calendar  quarter  to  an  eligible 
individual.  Therefore,  the  income,  the 
income  exclusions,  and  the  allocations 
are  all  quarterly  amounts.  The  Federal 
benefit  rates  used  are  those  effective 
July  1, 1980. 

Example  1.  Ted,  an  aged  individual,  lives 
with  his  ineligible  spouse,  Alice,  and  their 
ineligible  son,  Mike.  Ted  has  a  Federal 
benefit  rate  of  $714.00  per  quarter.  Alice 
receives  $500  unearned  income  in  a  quarter. 
She  has  no  earned  income  and  Mike  has  no 
income  at  all.  Before  we  deem  any  income  we 
allocate  to  Mike  $357.00  (half  of  the  Federal 
benefit  rate  for  an  eligible  individual].  We 
take  the  allocation  ($357.00)  from  Alice’s 
unearned  income  ($500)  leaving  $143.00.  Since 
Alice's  remaining  income  ($143.00)  is  not 
more  than  one-half  of  the  Federal  benefit  rate 
for  an  individual  ($357.00)  we  do  not  deem 
any  income  to  Ted.  Instead,  we  subtract  only 
Ted's  own  countable  income  from  the  Federal 
benefit  rate  for  an  eligible  individual  to 
determine  his  benefit. 

Example  2.  George,  a  disabled  individual, 
lives  with  his  ineligible  spouse,  Ellen,  and 
ineligible  child,  Christine.  George  and 
Christine  have  no  income.  Ellen  has  earned 
income  of  $1,000  a  quarter  and  unearned 
income  of  $750  a  quarter.  Before  we  deem 
any  income  we  allocate  $357.00  to  Christine. 
We  take  the  allocation  (^57.00)  fi'om  Ellen’s 
unearned  income  ($750)  leaving  $393.00  in 
unearned  income.  Since  Ellen’s  remaining 
income  is  more  than  one-half  the  Federal 
benefit  rate  for  an  individual  we  deem  the 
remaining  unearned  income  ($393.00)  and  the 
earned  income  ($1,000)  to  be  available  to 
George  and  Ellen  and  treat  them  as  a  couple. 
We  apply  the  $60  general  income  exclusion  to 
the  unearned  income  reducing  it  further  to 
$333.00.  We  then  apply  the  earned  income 
exclusion  ($195  plus  one-half  the  remainder) 
to  Ellen’s  earned  income  of  $1,000,  leaving 
$402.50.  We  combine  the  countable  unearned 
income  ($333.00)  and  the  countable  earned 
income  ($402.50)  and  subtract  it  ($735.50) 
fi'om  the  Federal  benefit  rate  for  a  couple 
($1,071.00)  leaving  a  benefit  of  $335.50  for  that 
quarter.  (George  would  receive  a  Federal 
benefit  of  $111.84  each  month.) 

Example  3.  Joe,  a  disabled  individual,  lives 
with  his  ineligible  spouse,  Mary.  She  earns 
$600  in  a  quarter.  Joe  receives  a  pension 
(unearned  income)  of  $300  a  quarter.  Since 
Mary’s  income  is  greater  than  one-half  the 
Federal  benefit  rate  for  an  individual 
($357.00),  we  deem  all  of  her  income  to  be 
available  to  both  Joe  and  Mary  and  treat 
them  as  a  couple.  We  apply  the  $60  general 
income  exclusion  to  Joe’s  $300  unearned 
income,  leaving  $240.  Then  we  apply  the 
earned  income  exclusion  ($195  plus  one-half 


65556 


Federal  Register  /  Vol.  45.  No.  194  /  Friday.  October  3,  1980  /  Rules  and  Regulations 


the  remainder)  to  Mary's  $600,  leaving 
$202.50.  This  gives  the  couple  total  countable 
income  of  $442.50  for  the  quarter  ($240  plus 
$202.50).  Subtracting  $442.50  from  the 
$1,071.00  Federal  benefit  rate  for  a  couple 
leaves  a  benefit  of  $628.50.  However,  if  Joe 
were  not  subject  to  deeming  rules,  his  benefit 
would  only  be  $474.00.  This  is  because  ]oe's 
own  unearned  income  of  $300,^minus  the  $60 
general  income  exclusion,  leaves  $240 
countable  income.  Subtracting  $240  countable 
income  from  the  $714.00  Federal  beneHt  rate 
for  an  individual  leaves  a  benefit  of  $474.00. 
Since  Joe's  benefit  cannot  exceed  the  amount 
he  would  receive  if  deeming  did  not  apply, 
his  benefit  is  $474.00  for  the  quarter  ($158.00 
each  month). 

§416.1165  How  w«  deem  Income  to  you 
from  your  ineligible  parent  / 

If  you  are  a  child  under  age  21  living 
with  one  or  both  of  your  parents,  we 
apply  the  deeming  rules  to  their  income 
in  the  following  order. 

(a)  Determining  your  ineligible 
parents’  income.  We  first  determine  how 
much  earned  and  unearned  income  your 
ineligible  parents  have,  using  the 
appropriate  exclusions  in  §  416.1161(a). 

(b)  Allocations  for  ineligible  children. 
We  next  deduct  an  allocation  for  each 
ineligible  child  in  the  household  as 
described  in  §  416.1163(b]. 

(c)  Allocations  for  your  ineligible 
parents.  We  next  deduct  allocations  for 
your  parents.  These  vary  depending  on 
the  type  of  income  they  have.  We  do  not 
allocate  for  a  parent  who  is  receiving 
public  income-maintenance  payments 
(see  §  416.1142(al). 

(1)  All  parental  income  is  earned.  If 
your  parents  have  only  earned  income, 
we  allocate  $255  (the  sum  of  the  $60 
general  income  exclusion  and  the  $195 
earned  income  exclusion)  plus — 

(1)  Double  the  Federal  benefit  rate  for 
a  couple  if  both  parents  live  with  you;  or 

(ii)  Double  the  Federal  benefit  rate  for 
an  individual  if  only  one  parent  lives 
with  you. 

(2)  All  parental  income  is  unearned.  If 
your  parents  have  only  unearned 
income,  we  allocate  $60  (the  amount  of 
the  general  income  exclusion)  plus — 

(i)  The  Federal  benefit  rate  for  a 
couple  if  both  parents  live  with  you;  or 

(ii)  The  Federal  benefit  rate  for  an 
individual  if  only  one  parent  lives  with 
you. 

(3)  Parental  income  is  both  earned 
and  unearned.  If  your  parents  have  both 
earned  and  unearned  income,  we 
allocate  for  them  as  follows.  We  first 
deduct  $60  from  their  combined 
unearned  income.  If  they  have  less  than 
$60  in  imeamed  income  we  subtract  the 
balance  of  the  $60  from  their  combined 
earned  income.  Next,  we  subtract  $195 
plus  one-half  the  remainder  of  their 
earned  income.  We  total  the  remaining 


earned  and  unearned  income,  and 
subtract — 

(i)  The  Federal  benefit  rate  for  a 
couple  if  both  parents  live  with  you;  or 

(ii)  The  Federal  benefit  rate  for  an 
individual  if  only  one  parent  lives  with 
you. 

(d)  Your  SSI  benefit.  We  deem  any  of 
your  parents’  income  that  remains  to  be 
your  unearned  income.  We  combine  it 
with  your  own  unearned  income  and 
apply  the  exclusions  in  §  416.1124  to 
determine  your  countable  unearned 
income.  We  add  this  to  any  countable 
earned  income  you  may  have  and 
subtract  the  total  from  the  Federal 
benefit  rate  for  an  individual  to 
determine  your  benefit. 

(e)  When  you  are  not  the  only  eligible 
child.  If  your  parents  have  more  than 
one  eligible  child  in  the  household,  we 
divide  the  parental  income  to  be  deemed 
equally  among  the  eligible  children. 
However,  we  do  not  deem  more  income 
to  an  eligible  child  than  the  amount 
which,  when  combined  with  the  child's 
own  income,  reduces  his  or  her  SSI 
benefit  to  zero.  (For  purposes  of  this 
paragraph,  an  SSI  benefit  includes  any 
federally  administered  State 
supplement.)  If  the  share  of  parental 
income  that  would  be  deemed  to  a  child 
makes  that  child  ineligible  because  that 
child  has  other  countable  income,  we 
deem  any  remaining  parental  income  to  - 
other  eligible  children  in  the  household 

in  the  manner  described  in  this 
paragraph. 

(f)  Examples.  These  examples 
describe  how  we  deem  income  in  a 
calendar  quarter  to  an  eligible  child. 
Therefore,  the  income,  the  income 
exclusions,  and  the  allocations  are  all 
quarterly  amounts.  The  Federal  benefit 
rates  used  are  those  effective  July  1. 

1980. 

Example  1.  Henry,  a  disabled  child,  lives 
with  his  mother  and  father  and  a  12-year-old 
ineligible  brother.  His  mother  receives  a 
pension  (unearned  income)  of  $700  quarter, 
and  his  father  earns  $1,900  a  quarter.  Henry 
and  his  brother  have  no  income.  First  we 
allocate  $357.00  for  Henry's  brother  from  the 
unearned  income  of  $700.  This  leaves  $343.00 
in  unearned  income.  Since  the  remaining 
parental  income  is  both  earned  and 
unearned,  we  reduce  the  unearned  income 
further  by  $60,  leaving  $283.00.  We  then 
reduce  the  $1,900  of  earned  income  by  $195 
plus  one-half  the  remainder,  leaving  $852.50. 
From  the  total  remaining  income  of  $1,135.50, 
we  subtract  $1,071.00  (the  Federal  benefit  rate 
for  a  couple),  leaving  $64.50  to  be  deemed  as 
Henry's  unearned  income.  We  then  apply 
Henry's  $60  general  income  exclusion  which 
reduces  his  countable  income  to  $4.50.  We 
subtract  that  amount  from  the  $714.00  Federal 
benefit  rate  for  an  individual,  leaving  a 
benefit  of  $709.50  for  the  quarter  ($236.50 
each  month). 


Example  2.  James  and  Tony  are  disabled 
children  who  live  with  their  mother.  The 
children  have  no  income  but  their  mother 
receives  $1,100.00  a  quarter  in  unearned 
income.  Since  all  of  the  mother's  income  is 
unearned,  the  amount  we  allocate  for  her 
needs  is  $774.00  (the  Federal  benefit  rate  for 
an  individual,  $714.00  plus  the  $60  general 
income  exclusion).  After  subtracting  this 
allocation  fi-om  her  $1,100.00  we  divide  the 
remaining  $326.00  equally  between  the  two 
children  ($163.00  each)  as  unearned  income. 
We  then  apply  the  $60  general  income 
exclusion  leaving  each  child  with  $103.00 
countable  income.  Subtracting  $103.00 
countable  income  fi'om  the  $714.00  Federal 
benefit  rate  for  an  individual  gives  each  child 
a  benefit  of  $611.00  for  the  quarter  ($203.67 
each  month). 

§416.1166  How  we  deem  income  to  you 
and  your  eligible  child  from  your  ineligible 
spouse. 

If  you  and  your  eligible  child  live  in 
the  same  household  with  your  ineligible 
spouse,  we  deem  your  ineligible 
spouse’s  income  first  to  you,  and  then 
we  deem  any  remainder  to  your  eligible 
child. 

(a)  Determining  your  ineligible 
spouse’s  income.  We  first  determine 
how  much  earned  and  unearned  income 
your  ineligible  spouse  has,  using  the 
appropriate  exclusions  in  §  416.1161(a). 

(b)  Allocations  for  ineligible  children. 
We  next  deduct  an  allocation  for  each 
ineligible  child  in  the  household  as 
described  in  §  416.1163(b). 

(c)  Your  SSI  benefits.  We  then  follow 
the  rules  in  §  416.1163  to  find  out  how 
much  of  your  ineligible  spouse’s  income 
is  deemed  to  you  and  the  amount  of 
your  benefit. 

(d)  Your  eligible  child’s  benefit.  (1)  If 
you  are  eligible  to  receive  an  SSI  benefit 
after  your  ineligible  spouse’s  income  has 
been  deemed  to  you,  we  do  not  deem 
any  income  to  your  eligible  child.  We 
determine  your  child’s  benefit  by 
subtracting  only  his  or  her  own 
countable  income  from  the  Federal 
benefit  rate  for  an  individual. 

(2)  If  you  are  not  eligible  for  an  SSI 
benefit  after  your  ineligible  spouse’s 
income  has  been  deemed  to  you,  we 
deem  to  your  eligible  child  any  of  your 
spouse’s  income  which  was  not  used  to 
reduce  your  benefit  to  zero.  (For 
purposes  of  this  section  your  SSI  benefit 
includes  any  federally  administered 
State  supplement.)  We  then  follow  the 
rules  in  §  416.1165(d)  and  (e)  to 
determine  the  child’s  SSI  benefit. 

(e)  Examples.  These  examples 
describe  how  we  deem  income  in  a 
calendar  quarter  to  an  eligible 
individual  and  an  eligible  child  in  the 
same  household.  Therefore,  the  income, 
the  income  exclusions,  and  the 
allocations  are  all  quarterly  amounts. 
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The  Federal  benefit  rates  used  are  those 
effective  July  1, 1980. 

Example  1.  Mary,  a  blind  individual,  lives 
with  her  husband,  John,  and  their  disabled 
child,  Peter.  Mary  and  Peter  have  no  income, 
but  John  is  employed  and  earns  $1,700  a 
quarter.  We  determine  Mary’s  eligibility  Erst. 
Since  John's  income  is  more  than  one-half  the 
Federal  beneEt  rate  for  an  eligible  individual, 
we  treat  the  entire  $1,700  as  earned  income 
available  to  John  and  Mary  as  a  couple. 
Because  they  have  no  unearned  income,  we 
reduce  the  $1,700  by  the  $60  general  income 
exclusion  and  then  by  the  earned  income 
exclusion  of  $195  plus  one-half  the  remainder. 
This  leaves  John  and  Mary  with  $722.50  in 
countable  income.  Subtracting  the  $722.50 
countable  income  from  the  $1,071.00  Federal 
beneEt  rate  for  a  couple  gives  Mary  a  beneEt 
of  $348.50  for  a  quarter  ($116.17  a  month). 
Since  Mary  is  eligible  for  an  SSI  benefit,  there 
is  no  income  to  be  deemed  to  Peter.  His 
beneEt  for  the  quarter  is  $714.00  or  $238.00 
each  month  (the  Federal  beneEt  rate  for  an 
individual]  because  he  has  no  countable 
income. 

Example  2.  Al,  a  disabled  individual, 
resides  with  his  ineligible  spouse,  Dora,  and 
their  disabled  son,  Jeff.  Al  and  Jeff  have  no 
income,  but  Dora  is  employed  and  earns 
$2,600  a  quarter.  Since  Dora's  income  is  more 
than  one-half  the  Federal  beneEt  rate  for  an 
eligible  individual,  we  treat  the  entire  $2,600 
as  earned  income  available  to  Al  and  Dora  as 
a  couple.  We  reduce  this  income  by  the  $60 
general  income  exclusion  and  then  by  $195 
plus  one-half  the  remainder  (earned  income 
exclusion),  leaving  $1,172.50  in  countable 
income.  Al  is  ineligible  because  the  countable 
income  ($1,172.50)  exceeds  the  Federal 
beneEt  rate  for  a  couple  ($1,071.00).  Since  Al 
is  ineligible,  we  deem  to  Jeff  $101.50  the 
amount  of  income  over  and  above  the  amount 
which  causes  Al  to  be  ineligible  (the 
difference  between  the  countable  income  and 
the  Federal  beneEt  rate  for  a  couple).  We 
treat  the  income  deemed  to  Jeff  (^01.50)  as 
unearned  income  and  we  apply  the  $60 
general  income  exclusion  reducing  Jeffs 
countable  income  to  $41.50.  Subtracting  the 
countable  income  ($41.50)  from  the  Federal 
beneEt  rate  for  an  individual  ($714.00)  gives 
Jeff  a  beneEt  of  $672.50  for  the  quarter 
($224.17  each  month). 

§  416.1 167  When  a  change  in  status 
affects  the  use  of  deeming  rules. 

(a)  When  you  are  no  longer  living  in 
the  same  household  with  your  spouse  or 
parent.  If  you  and  your  ineligible  spouse 
or  parent  stop  living  in  the  same 
household,  we  stop  applying  deeming 
rules  with  the  first  full  month  that  one  of 
you  is  absent,  unless  the  absence  is 
temporary.  For  example,  if  you  leave  the 
household  in  September  with  no 
intention  of  returning,  the  deeming  rules 
do  not  apply  to  you  beginning  in 
October. 

(IJ  A  temporary  absence,  for  purposes 
of  deeming,  occurs  when  you  or  your 
ineligible  spouse  or  parent  leave  the 
household  but  intend  to,  and  do,  return 
in  the  same  month  or  the  month 


immediately  following.  If  the  absence  is 
temporary,  we  continue  to  deem. 

(2)  If  you  are  an  eligible  child  who  is 
away  at  school  but  comes  home  on 
some  weekends  or  lengthy  holidays  and 
if  you  are  subject  to  the  control  of  your 
parents,  we  consider  you  temporarily 
absent  from  your  parents'  household. 
However,  if  you  are  not  subject  to 
parental  control,  we  do  not  consider 
your  absence  temporary  and  we  do  not 
deem  parental  income  to  you.  Being 
subject  to  parental  control  affects 
whether  income  is  deemed  to  you  only  if 
you  are  away  at  school. 

(b)  When  you  move  into  the  same 
household  with  your  spouse  or  parent.  If 
you  have  not  been  subject  to  deeming 
rules  and  then  move  into  a  household 
with  your  ineligible  spouse  or  parent,  or 
If  you  become  the  spouse  of  an  ineligible 
person,  we  start  applying  the  deeming 
rules  with  the  month  following  the 
change.  For  example,  if  you  marry  in 
September,  the  deeming  rules  apply  to 
your  spouse’s  income  beginning  in 
October. 

(c)  When  you  are  no  longer  a  child.  If 
you  are  a  child  living  with  yoiir  parent, 
we  stop  deeming  with  the  month 
following  the  month  you  reach  age  18. 
For  example,  if  you  reach  age  18  in  June, 
the  deeming  rules  do  not  apply  to  you 
beginning  in  July.  However,  if  you  are  a 
student  and  continue  living  with  a 
parent  (see  §  416.1167(a](2)),  we  do  not 
stop  deeming  until  the  month  following 
the  month  in  which  you  reach  age  21. 
(You  “reach”  a  certain  age  on  the  day 
before  yoiup  birthday.) 

(d)  When  you  are  age  18  to  21  and 
become  a  student  If  you  are  at  least  age 
18  but  are  not  yet  21  and  you  are  not  a 
student,  deeming  rules  do  not  apply 
even  if  you  live  with  a  parent.  However, 
if  you  become  a  student  during  this 
period  and  continue  to  live  with  a 
parent,  we  begin  to  apply  deeming  rules 
in  the  month  after  you  become  a 
student.  For  example,  if  you  become  a 
student  in  September,  the  deeming  rules 
apply  beginning  in  October. 

§  416.1 168  How  we  deem  income  to  you 
from  your  essential  person. 

(a)  Essential  person’s  income.  If  you 
have  an  essential  person,  we  deem  all  of 
that  person’s  income  (except  any  not 
counted  because  of  other  Federal 
statutes  as  described  in  §  416.1161(b]]  to 
be  your  own  unearned  income.  If  your 
essential  person  is  also  your  ineligible 
spouse,  or  if  you  a  child  whose  essential 
person  is  your  ineligible  parent,  we 
apply  the  essential  person  deeming  rules 
in  this  section.  See  §  416.1169  for  the 
rules  that  apply  when  an  ineligible 
spouse  or  parent  ceases  to  be  your 
essential  person. 


(b)  Your  SSI  benefit  We  apply  the 
exclusions  to  which  you  are  entitled 
under  8§  416.1112  and  416.1124  to  your 
earned  income  and  to  your  unearned 
income  which  includes  any  deemed 
from  your  essential  person.  After 
combining  the  remaining  amounts  of 
countable  income,  we  subtract  the  total 
from  the  Federal  benefit  rate  for  a 
qualified  individual  (see  §  416.413)  to 
determine  your  SSI  benefit. 

§  416.1 169  When  we  stop  deeming  Income 
from  an  essential  person. 

If  your  countable  income,  including 
the  income  deemed  to  you  firom  your 
essential  person,  causes  you  to  be 
ineligible  for  an  SSI  payment,  you  are  no 
longer  considered  to  have  the  essential 
person  whose  income  makes  you 
ineligible  and  only  your  own  countable 
income  is  deducted  from  your  Federal 
benefit  rate.  However,  other  deeming 
rules  may  then  apply  as  follows: 

(a)  Essential  person  is  your  spouse.  If 
the  person  who  was  your  essential 
person  is  your  ineligible  spouse,  we 
apply  the  deeming  rules  in  |  416.1163  to 
determine  your  benefit. 

(b)  Essential  person  is  your  parent  If 
you  are  a  child,  and  the  person  who  was 
your  essential  person  is  your  ineligible 
parent,  we  apply  the  deeming  rules  in 

§  416.1165  to  determine>your  benefit. 

Alternative  Income  Counting  Rules  for 
Certain  Blind  Individuals 

§416.1170  GeneraL 

(a)  What  the  alternative  is.  If  you  are 
blind  and  meet  the  requirements  in 

§  416.1171,  we  use  one  of  two  rules  to 
see  how  much  countable  income  you 
have.  We  use  whichever  of  the  following 
rules  results  in  the  lower  amount  of 
countable  income: 

(1)  The  SSI  income  exclusions  in 
§§  416.1112  and  416.1124;  or 

(2)  The  disregards  that  would  have 
applied  under  the  State  plan  for  October 
1972. 

(b)  State  plan.  As  used  in  this  subpart, 
“State  plan  for  October  1972”  means  a 
State  plan  for  providing  assistance  to 
the  blind  under  title  X  or  XVI  (AABD)  of 
the  Social  Security  Act.  That  plan  must 
have  been  approved  under  the 
provisions  of  45  CFR  Chapter  11  as  in 
effect  for  October  1972. 

§416.1171  When  the  alternative  rules 
apply. 

(a)  Eligibility  for  the  alternative.  We 
use  the  alternative  income  counting 
rules  for  you  if  you  meet  all  the 
following  conditions: 

(1)  You  were  eligible  for,  and 
received,  assistance  for  December  1973 
under  a  State  plan  for  October  1972; 
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(2)  You  have  continued  to  live  in  that 
same  State  since  December  1973; 

(3)  You  were  transferred  to  the  SSI 
rolls  and  received  a  beneht  for  January 
1974;  and 

(4)  You  have  not  been  ineligible  for  an 
SSI  benefit  for  any  period  of  more  than  6 
consecutive  months.  (For  purposes  of 
this  section,  an  SSI  benefit  means  a 
Federal  benefit;  it  does  not  include  any 
State  supplementation.) 

(b)  Living  in  the  sgme  State.  For 
purposes  of  this  section,  you  have 
continued  to  live  in  the  same  State  since 
December  1973  unless  you  have  left  it  at 
any  time  with  the  intention  of  moving  to 
another  State.  If  there  is  no  evidence  to 
the  contrary,  we  assume  that — 

(1)  If  you  leave  the  State  for  90 
calendar  days  or  less,  the  absence  is 
temporary  and  you  still  live  in  that 
State;  and 

(2)  If  you  leave  the  State  for  more  than 
90  calendar  days,  you  are  no  longer 
living  there. 

Rules  for  Helping  Blind  and  Disabled 
Individuals  Achieve  Self-Support 

§416.1180  General. 

One  of  the  objectives  of  the  SSI 
program  is  to  help  blind  or  disabled 
persons  become  self-supporting.  If  you 
are  blind  or  disabled,  we  will  pay  you 
SSI  benefits  and  will  not  count  the  part 
of  your  income  that  you  use  of  set  aside 
to  use  under  a  plan  to  become  self- 
supporting.  (See  §  §  416.1112(c)(6)  and 
1124(c)(ll).)  You  may  develop  a  plan  for 
achieving  self-support  on  your  own  or 
with  our  help.  As  appropriate,  we  will 
refer  you  to  a  State  rehabilitation 
agency  or  agency  for  the  blind  for 
additional  assistance  in  developing  a 
plan. 

§  416.1 181  What  a  plan  to  achieve  self- 
support  Is. 

A  plan  to  achieve  self-support  must — 

(a)  Be  designed  especially  for  you; 

(b)  Be  in  writing; 

(cj  Be  approved  by  us  (a  change  of 
plan  must  also  be  approved); 

(d)  Be  designed  for  an  initial  period  of 
not  more  than  18  months.  We  may 
extend  the  period  for  up  to  another  18 
months  if  you  cannot  complete  the  plan 
in  the  first  period.  We  may  allow  a  total 
of  up  to  48  months  to  fulfill  a  plan  for  a 
lengthy  education  or  training  program; 

(e)  Show  your  specific  occupational 
goal; 

(f)  Show  what  money  you  have  and 
will  receive,  how  you  will  spend  it,  and 
how  you  will  use  it  to  attain  your 
occupational  goal;  and 

(g)  Show  how  the  money  you  set  aside 
under  the  plan  will  be  separated  from 
your  other  funds. 


§  416.1 182  When  we  begin  to  count  the 
income  excluded  under  the  plan. 

We  will  begin  to  count  the  earned  and 
unearned  income  that  would  have  been 
excluded  under  your  plan  in  the  quarter 
in  which  any  of  the  following 
circumstances  first  exist: 

(a)  You  fail  to  follow  the  conditions  of 
your  plan; 

(b)  You  abandon  your  plan; 

(c)  You  complete  the  time  schedule 
outlined  in  the  plan;  or 

(d)  You  reach  your  goal  as  outlined  in 
the  plan. 

Appendix — List  of  Types  of  Income  Excluded 
Under  the  SSI  Program  as  Provided  by 
Federal  Laws  Other  Than  the  Social  Security 
Act 

Many  Federal  statutes  in  addition  to  the 
Social  Security  Act  provide  assistance  or 
benefits  for  individuals  and  specify  that  the 
assistance  or  beneflt  will  not  be  considered 
in  deciding  eligibility  for  SSI.  We  have  listed 
these  statutes  in  this  appendix  and  have 
placed  them  in  categories  according  to  the 
kind  of  income  or  assistance  they  provide. 
The  list  gives  the  name  of  the  Federal  statute 
(where  possible],  the  public  law  number,  and 
the  citation.  Each  item  briefly  describes  what 
the  statute  provides  that  will  not  reduce  or 
eliminate  an  SSI  payment.  More  detailed 
information  is  available  from  a  social 
security  office  or  by  reference  to  the  statutes. 

We  update  this  list  periodically.  However, 
when  new  Federal  statutes  of  this  kind  are 
enacted,  or  existing  statutes  are  changed,  we 
apply  the  law  currently  in  effect,  even  before 
this  appendix  is  updated. 

./.  Food 

(a)  Value  of  food  coupons  under  the  Food 
Stamp  Act  of  1977,  section  1301  of  Pub.  L.  No. 
95-113  (91  Stat.  968,  7  U.S.C.  2017(bl). 

(b)  Value  of  federally  donated  foods 
distributed  under  section  32  of  Pub.  L.  No.  74- 
320  (49  Stat.  774]  or  section  416  of  the 
Agriculture  Act  of  1949  (63  Stat.  1058,  7  CFR 
250.6(e)(9)]. 

(c)  Value  of  free  or  reduced  price  food  for 
women  and  children  under  the — 

(1)  Child  Nutrition  Act  of  1966,  section 
ll(b]  of  Pub.  L.  No.  89-642  (80  Stat.  889,  42 
U.S.C.  1780(b))  and  section  17  of  that  Act  as 
added  by  Pub.  L.  No.  92-433  (86  Stat.  729, 42 
U.S.C.  1786);  and 

(2)  National  School  Lunch  Act,  section 
13(h](3],  as  amended  by  section  3  of  Pub.  L. 
No.  90-302  (82  Stat.  119,  42  U.S.C.  1761(h)(3)). 

II.  Housing  and  Utilities 

(a)  Assistance  to  prevent  fuel  cut-offs  and 
to  promote  energy  efficiency  under  the 
Emergency  Energy  Conservation  Services 
Program  or  the  Energy  Crisis  Assistance 
Program  as  authorized  by  section  222(a](5]  of 
the  Economic  Opportunity  Act  of  1964,  as 
amended  by  section  5(d)(1)  of  Pub.  L.  No.  93- 
644  and  section  5(a)(2)  of  I^b.  L  No.  95-568 
(88  Stat.  2294  as  amended,  42  U.S.C. 
2809(a)(5)). 

(b)  Fuel  assistance  payments  and 
allowances  under  the  Home  Energy 
Assistance  Act  of  1980,  section  313(c)(1)  of 
Pub.  L.  96-223  (94  Stat.  299,  42  U.S.C. 
8612(c)(1)). 


(c)  Value  of  any  assistance  paid  with 
respect  to  a  dwelling  unit  under — 

(1)  The  United  States  Housing  Act  of  1937; 

(2)  The  National  Housing  Act; 

(3)  Section  101  of  the  Housing  and  Urban 
Development  Act  of  1965;  Or 

(4)  Title  V  of  the  Housing  Act  of  1949. 

(d)  Payments  for  relocating,  made  to 
persons  displaced  by  Federal  or  federally 
assisted  programs  which  acquire  real 
property,  under  section  216  of  Pub.  L.  No.  91- 
646,  the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  of  1970  (84 
Stat.  1902,  42  U.S.C.  4636). 

III.  Education  and  Employment 

(a)  Incentive  allowances  for  individuals 
under  section  124(a)(3)  of  the  Comprehensive 
Employment  and  Training  Act  (CETA)  (92 
Stat.  1943,  29  U.S.C.  826(a]),  also  earnings  and 
allowancas  paid  to  a  youth  in  certain  training 
or  employment  programs  (applies  to  the 
youth  and  the  youth’s  family]  under  section 
446  of  CETA  (92  Stat.  1992,  29  U.S.C.  921). 

(b)  Grants  or  loans  to  undergraduate 
students  made  or  insured  under  programs 
administered  by  the  Secretary  of  Education 
under  section  507  of  the  Higher  Education 
Amendments  of  1968,  Pub.  L.  No.  90-575  (82 
Stat.  1063). 

(c)  Any  wages,  allowances,  or 
reimbursement  for  transportation  and 
attendant  care  costs,  unless  excepted  on  a 
case-by-case  basis,  when  received  by  an 
eligible  handicapped  individual  employed  in 
a  project  under  title  VI  of  the  Rehabilitation 
Act  of  1973  as  added  by  title  II  of  Pub.  L.  No. 
05-602  (92  Stat.  2992,  29  U.S.C.  795(b)(c]). 

IV.  Native  Americans 

(a)  Revenues  from  the  Alaska  Native  Fund 
paid  under  section  21(a)  of  the  Alaska  Native 
Claims  Settlement  Act,  Pub.  L.  No.  92-203  (85 
Stat.  713, 43  U.S.C.  1620(a)). 

(b)  Indian  tribes— distribution  of  per  capita 
judgment  funds  to  members  of — 

(1)  The  Blackfeet  and  Gros  Ventre  Tribes 
under  section  4  of  Pub.  L  92-254  (86  Stat.  65, 
25  U.S.C.  1264); 

(2)  The  Grand  River  Band  of  Ottawa 
Indians  in  Indian  Claims  Commission  docket 
numbered  40-K  under  section  6  of  Pub.  L.  No. 
94-540  (90  Stat.  2504); 

(3)  Tribes  or  groups  under  section  7  of  Pub. 
L.  No.  93-134  (87  Stat.  468,  25  U.S.C.  1407); 
and 

(4)  The  Yakima  Indian  Nation  or  the 
Apache  Tribe  of  the  Mescalero  Reservation 
as  authorized  by  section  2  of  Pub.  L  No.  95- 
433  (92  Stat.  1047,  25  U.S.C.  609c-l). 

(c)  Receipts  from  land  held  in  trust  by  the 
Federal  government  and  distributed  to 
members  of  certain  Indian  tribes  under 
section  6  of  Pub.  L.  No.  94-114  (89  Stat.  579). 

V.  Other 

(a)  Compensation  provided  volunteers  in 
the  foster  grandparents  program  and  other 
similar  programs  under  sections  404(g)  and 
418  of  the  Domestic  Volunteer  Service  Act  of 
1973  (87  Stat.  409,  413,  42  U.S.C.  5044(g)  and 
5058). 

(bj  Any  assistance  to  an  individual  (other 
than  wages  or  salaries]  under  the  Older 
Americans  Act  of  1965,  as  amended  by 
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section  102(h](l]  of  Pub.  L.  No.  95-478  (92 
Stat.  1515,  42  U.S.C.  3020a). 

|FR  Doc.  80-30756  Filed  10-2-80;  8:45  am) 

BlUING  CODE  4110-07-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  193 

[FRL  1625-5;  FAP  8H5193/T59] 

Aldicarb;  Tolerances  for  Pesticides  in 
Food  Administered  by  the 
Environmentai  Protection  Agency 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes  a  food 
additive  regulation  related  to  the 
experimental  use  of  the  insecticide 
aldicarb.  The  regulation  was  requested 
by  Washington  State  University.  This 
rule  will  permit  the  marketing  of  dried 
hops  while  further  data  are  collected  on 
aldicarb. 

EFFECTIVE  DATE:  Effective  on  October  3, 
1980. 

ADDRESS:  Written  objections  may  be 
submitted  to:  Hearing  Clerk, 
Environmental  Protection  Agency,  Rm. 
M-3700  (A-110),  401  M  St.,  SW., 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jay  S.  Ellenberger,  Product  Manager 
(PM)  12,  Registration  Division  (TS-767), 
Office  of  Pesticide  Programs,  Rm.  E-303, 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  D.C.  20460, 
(202-426-2635). 

SUPPLEMENTARY  INFORMATION:  On 

September  13, 1978,  the  EPA  announced 
(43  FR  40914]  that  the  Washington  State 
University  Cooperative  Extension 
Service,  Pullman,  WA  99163,  had  filed  a 
food  additive  petition  (FAP  8H5193]. 

This  petition  proposed  that  21  CFR  193 
be  amended  by  the  establishment  of  a 
regulation  permitting  combined  residues 
of  the  insecticide  aldicarb  (2-methyl-2- 
(methylthiojpropionaldehyde  O- 
(methylcarbamoyl)  oxime]  and  its 
cholinesterase-inhibiting  metabolites  2- 
methyl-2-(methylsulfinyl) 
propionaldehyde  O-(methylcarbamoyl) 
oxime]  and  2-methyl-2-(methylsulfonyl) 
propionaldehyde  O- 
(methylcarbamoyl]oxime  in  or  on  dried 
hops  resulting  from  application  of  the 
insecticide  aldicarb  to  growing  hops  in  a 
proposed  experimental  program  with  a 
tolerance  limitation  of  50  parts  per 
million  (ppm). 

On  April  19, 1979  the  EPA  published 
(44  FR  23211)  notice  that  the  temporary 
food  additive  petition  had  been 


established  in  concurrence  with  an 
experimental  use  permit  that  expired  on 
June  20, 1979.  The  EPA  has  now 
renewed  the  temporary  food  additive 
petition  and  extended  the  experimental 
use  permit  until  July  11, 1981. 

The  scientific  data  reported  and  other 
relevant  material  have  been  evaluated, 
and  it  has  been  determined  that  the 
pesticide  may  be  safely  used  in 
accordance  with  the  provisions  of  the 
experimental  use  permit  which  has  been 
issued  under  FIFRA. 

It  has  further  been  determined  that 
since  residues  of  the  pesticide  may 
result  in  or  on  dried  hops  from  the 
agricultural  use  provided  for  in  the 
experimentaruse  permit,  the  food 
additive  regulation  should  be 
established  and  should  include  a 
tolerance  limitation.  A  related  document 
establishing  a  temporary  tolerance  for 
residues  of  aldicarb  on  hops  appears 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Ilie  toxicological  data  considered  in 
support  of  the  proposed  tolerance 
included  a  two-year  rat  feeding  study 
with  a  no-observable-effect  level 
(NOEL)  of  0.3  milligram  (mg]/kilogram 
(kg)  of  body  weight  (bw),  an  18-month 
mouse  feeding  study  with  a  NOEL  of  0.7 
mg/kg  of  bw,  a  two-year  dog  feeding 
study  with  a  NOEL  of  3.3  ppm,  a  three- 
generation  rat  reproduction  study  with  a 
NOEL  of  0.7  mg/kg  bw,  a  rat  teratology 
study  (negative  at  1  mg/kg  bw/day),  a 
rat  dominant  lethal  test  (negative  at  0.7 
mg/kg  bw],  a  hen  neurotoxicity  study 
(negative  at  4.5  mg/kg  of  bw/day.  The 
acceptable  daily  intake  (ADI)  for 
aldicarb  is  calculated  to  be  0.003  mg/kg 
of  bw/day  based  on  the  two-year  rat 
feeding  study  and  using  a  100-fold  safety 
factor. 

It  has  further  been  determined  that 
since  residues  of  the  pesticide  may 
result  in  or  on  dried  hops  from  the 
agricultural  use  provided  for  in  the 
experimental  use  permit,  the  food 
additive  regulation  should  be 
established  and  should  include  a 
tolerance  limitation.  A  related  document 
establishing  a  temporary  tolerance  for 
residues  of  aldicarb  on  hops  appears 
elsewhere  in  this  issue  of  the  Federal 
Register. 

The  toxicological  data  considered  in 
support  of  the  proposed  tolerance 
included  a  two-year  rat  feeding  study 
with  a  no-observable-effect  level 
(NOEL)  of  0.3  milligram  (mg)/kiIogram 
(kg)  of  body  weight  (bw),  an  18-month 
mouse  feeding  study  with  a  NOEL  of  0.7 
mg/kg  of  bw,  a  two-year  dog  feeding 
study  with  a  NOEL  of  3.3  ppm,  a  three- 
generation  rat  reproduction  study  with  a 
NOEL  of  0.7  mg/kg  bw,  a  rat  teratology 
study  (negative  at  1  mg/kg  bw/day),  a 


rat  dominant  lethal  test  (negative  at  0.7 
mg/kg  bw),  a  hen  neurotoxicity  study 
(negative  at  4.5  mg/kg  of  bw/day.  The 
acceptable  daily  intake  (ADI)  for 
aldicarb  is  calculated  to  be  0.003  mg/kg 
of  bw/day  based  on  the  two-year  rat 
feeding  study  and  using  a  100-foId  safety 
factor. 

Tolerances  have  been  established  for 
residues  of  aldicarb  and  its 
cholinesterase-inhibiting  metabolites  on 
a  variety  of  raw  agricultural 
commodities  at  levels  ranging  from  0.02 
ppm  to  1  ppm.  The  nature  of  the  residues 
is  adequately  understood,  and  an 
adequate  analytical  method  (flame 
photometric  gas  chromatography]  is 
available  for  enforcement  purposes.  No 
regulatory  actions  are  currently  pending 
against  continued  registration  of 
aldicarb,  nor  are  any  desirable  data 
lacking  from  the  petition,  nor  are  there 
any  other  relevant  considerations 
involved  in  establishing  the  regulation. 
There  are  no  poultry  feed  items  involved 
in  the  experimental  program.  The 
established  tolerances  for  residues  of 
aldicarb  in  meat  and  milk  are  adequate 
to  cover  secondary  residues  resulting 
from  the  possible  feed  use  of  spent  hops 
in  this  limited  experimental  program. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  a  tolerance  is 
sought.  Therefore,  the  regulation  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  on  or  before  November 
3, 1980,  file  written  objections  with  the 
Hearing  Clerk,  Environmental  Protection 
Agency.  Rm.  M-3708  (A-110),  401  M  St.. 
SW.,  Washington,  DC  20460.  Such 
objections  should  be  submitted  in 
quintuplicat^  and  specify  the  provisions 
of  the  regulation  deemed  to  be 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing.  A  hearing  will  be  granted  if  the 
objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

Effective  date:  October  3, 1980. 

(Sec.  409(c)(1)  72  Stat.  1786;  (21  U.S.C. 
348(c)(1))) 

Dated:  September  18, 1980. 

Edwin  L.  Johnson, 

Deputy  Assistant  Administrator  for  Pesticide 
Programs. 

Therefore,  Subpart  A  of  21  CFR  Part 
193  is  amended  by  adding  §  193.15  to 
read  as  follows: 

§193.15  Aldicarb. 

(a)  A  tolerance  of  50  parts  per  million 
is  established  for  combined  residues  of 
the  insecticide  aldicarb  (2-methyl-2- 
(methylthio)  propionaldehyde  O- 
(methylcarbamoyl)oxime]  and  its 
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cholinesterase-inhibiting  metabolites  2- 
{methyl)-2-(methylsulfinyl) 
propionaldehyde  O- 
(methylcarbamoyl)oxime  and  2-methyl- 
2-(mediylsulfonyl)propionaldehyde  O- 
(methylcarbamoyl)  oxime  in  or  on  dried 
hops  resulting  from  application  of  the 
insecticide  in  accordance  with  the 
provisions  of  the  experimental  use 
permit  that  expires  July  11, 1981. 

(b)  Residues  in  or  on  dried  hops  not  in 
excess  of  50  parts  per  million  resulting 
from  the  use  described  in  paragraph  (a) 
of  this  section  remaining  after  expiration 
of  the  experimental  use  program  will  not 
be  considered  actionable  if  the 
insecticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  food  additive  tolerance. 

(c)  Washington  State  University  will 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  university 
will  also  keep  records  of  distribution 
and  performance  and  on  request  make 
the  fecords  available  to  any  authorized 
officer  or  employee  of  the  or  the 
Food  and  Drug  Administration. 

(d)  To  assure  safe  use  of  the  additive, 
its  label  and  labeling  shall  conform  to 
that  approval  by  the  EPA  in  conjunction 
with  the  issuance  of  the  experminental 
use  permit. 

|FR  Doc.  80-30809  Filed  10-2-80: 8:45  am| 

BILLING  CODE  6560-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Fair  Housing  and  Equal 
Opportunity 

24  CFR  Partus 
[Docket  No.  R-80-818] 

Fair  Housing;  Recognition  of 
Substantially  Equivalent  Laws; 
Correction 

agency:  Office  of  Fair  Housing  and 
Equal  Opportunity,  (HUD). 

ACTION:  Final  rule:  correction. 

summary:  On  September  9. 1980  (45  FR 
59305),  HUD  published  a  final  rule 
amending  24  CFR  115.11  to  add  three 
states  and  10  localities  to  the  list  of 
jurisdictions  that  have  enacted  laws 
which  are  substantially  equivalent  to 
Title  VIII  of  the  Civil  Rights  Act  of  1968. 
The  effective  date  of  the  rule  was 
indicated  to  be  October  9, 1980; 
however,  that  date  erroneously  falls  to 
recognize  the  status  of  the  affected 
jurisdictions  in  time  for  grant 
applications  before  the  end  of  the  1980 
Fiscal  Year.  Accordingly,  the  effective 


date  of  the  rule  published  in  24  CFR  Part 
115  at  45  FR  59305  is  corrected  to  read 
September  29, 1980. 

EFFECTIVE  DATE:  September  29, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  J.  Sacks,  Director,  Federal,  State 
and  Local  Programs  Division,  Fair 
Housing  Enforcement  and  Section  3 
Compliance,  Office  of  Fair  Housing  and 
Equal  Opportunity. 

Issued  at  Washington,  DC,  September  12, 
1980. 

Harwood  G.  Martin, 

rfeputy  Director,  Office  of  Regulations 

|FR  Doc.  80-30867  Filed  10-2-80:  8:45  am] 

BILLING  CODE  4210-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
IT.0. 7725] 

Limitation  on  Percentage  Depiction  for 
Independent  Producers  and  Royalty 
Owners  That  Join  in  Filing 
Consoiidated  Returns 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  consolidated 
returns  for  percentage  depletion  for 
independent  producers  and  royalty 
owners.  Changes  to  the  applicable  tax 
law  were  made  by  the  Tax  Reduction 
Act  of  1975.  The  regulations  would 
provide  the  public  with  guidance  needed 
to  comply  with  that  Act  and  would 
affect  certain  corporations  that  file 
consolidated  returns. 

DATES:  The  regulations  are  effective  for 
taxable  years  for  which  the  due  date 
(without  extensions)  for  filing  returns  is 
after  September  30, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  M.  Axelrod  of  the  Legislation 
and  Regulations  Division,  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 

N.W„  Washington,  DC  20224,  Attention: 
CC:LR:T  (202-566-3458,  not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  9, 1980,  the  Federal  Register 
published  proposed  amendments  to  the 
Income  Tax  Regulations  (26  CFR  Part  1) 
under  section  1502  of  the  Internal 
Revenue  Code  of  1954  (45  FR  24203).  The 
amendments  were  proposed  to  conform 
the  consolidated  return  regulations  to 
section  501(a)  of  the  Tax  Reduction  Act 


of  1975  (89  Stat.  47).  No  comments  were 
received  with  respect  to  the  proposed 
amendments,  and  no  public  hearing  was 
requested  or  held.  The  proposed 
amendments  are  adopted  by  this 
Treasury  decision  without  change. 

Percentage  Depletion  for  Independent 
Producers  and  Royalty  Owners 

Section  613  provides  general  rules 
permitting  a  taxpayer  that  extracts 
minerals  to  deduct  a  reasonable 
allowance  for  depletion,  computed  as  a 
percentage  of  the  gross  income  from  the 
property.  The  allowance  may  not  exceed 
50  percent  of  the  taxpayer’s  taxable 
income  from  the  property  (computed 
without  allowance  for  depletion).  In  the 
case  of  oil  and  gas  wells,  however, 
section  613A,  as  added  by  section  501(a) 
of  the  Tax  Reduction  Act  of  1975, 
restricts  the  percentage  depletion 
allowance  to  certain  domestic  gas  wells 
and  independent  producers  and  royalty 
owners.  Section  613A(d)  further  limits 
the  allowance  in  the  case  of 
independent  producers  and  royalty 
owners  to  “65  percent  of  the  taxpayer’s 
taxable  income”  for  the  taxable  year. 

These  regulations  provide  rules  for 
computing  the  limitation  under  section 
613A(d)  on  percentage  depletion  with 
respect  to  oil  and  gas  wells  if  the 
corporation  operating  the  wells  is  a 
member  of  an  affiliated  group  that  files 
a  consolidated  return.  The  regulations 
adopt  the  group’s  consolidated  taxable 
income  as  the  base  for  computing  the  65- 
percent  limitation.  For  a  discussion  of 
the  reasons  that  alternative  approaches 
were  rejected,  see  the  preamble  to  the 
notice  of  proposed  rulemaking  (45  FR 
24203). 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Lawrence  M.  Axelrod  of  the 
Legislation  and  Regulations  Division, 
Office  of  the  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulation,  both  on  matters  of 
substance  and  style. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  the  amendments  to  26 
CFR  Part  1  published  as  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  for  April  9, 1980  (45  FR  24203), 
are  hereby  adopted  as  proposed. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  sections  1502 
and  7805  of  the  Internal  Revenue  Code 
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of  1954  (68A  Stat.  367  and  917;  26  U.S.C. 
1502  and  7805]. 

Jerome  Kurtz, 

Commissioner  of  Internal  Revenue, 

Approved:  September  26, 1980. 

Donald  C.  Lubick, 

Assistant  Secretary  of  the  Treasury. 

Paragraph  1.  Section  1.1502-12  is 
amended  as  follows: 

1.  The  material  preceding  paragraph 

(a)  is  revised. 

2.  The  word  “and”  at  the  end  of 
paragraph  (n)  is  deleted. 

3.  Paragraph  (o)  is  revised. 

4.  A  new  paragraph  (p)  is  added. 

The  new  and  revised  provisions  read 

as  follows: 

§  1.1502-12  Separate  taxable  income. 

The  separate  taxable  income  of  a 
member  (including  a  case  in  which 
deductions  exceed  gross  income]  is 
computed  in  accordance  with  the 
provisions  of  the  Code  covering  the 
determination  of  taxable  income  of 
separate  corporations,  subject  to  the 
following  modifications: 

★  *  *  *  * 

(o]  Basis  shall  be  determined  under 

§  §  1.1502-31  and  1.1502-32,  and  earnings 
and  proHts  shall  be  determined  under 
§  1.1502-33;  and 

(p]  The  limitation  on  deductions 
provided  in  section  613A  shall  be  taken 
into  account  for  each  member’s  oil  and 
gas  properties  as  provided  in  §  1.1502- 
44. 

Par.  2.  A  new  §  1,1502-44  is  added  to 
read  as  follows: 

§  1.1502-44  Percentage  depletion  for 
Independent  producers  and  royalty 
owners. 

(a]  In  general.  The  sum  of  the 
percentage  depletion  deductions  for  the 
taxable  year  for  all  oil  or  gas  property 
owned  by  all  members,  plus  any 
carryovers  under  section  613A(d](l]  or 
paragraph  (d]  of  this  section  from  a  prior 
taxable  year,  may  not  exceed  65  percent 
of  the  group’s  adjusted  consolidated 
taxable  income  (under  paragraph  (b]  of 
this  section]  for  the  consolidated  return 
year. 

(b]  Adjusted  consolidated  taxable 
income.  For  purposes  of  this  section, 
adjusted  consolidated  taxable  income  is 
an  amount  (not  less  than  zero]  equal  to 
the  group’s  consolidated  taxable  income 
determined  without — 

(1]  Any  depletion  with  respect  to  an 
oil  or  gas  property  (other  than  a  gas 
property  with  respect  to  which  the 
depletion  allowance  for  all  production  is 
determined  pursuant  to  section  613A(b]] 
for  which  percentage  depletion  would 
exceed  cost  depletion  in  the  absence  of 
the  depletable  quantity  limitations 


contained  in  section  613A(c]  (1]  and  (6] 
and  the  consolidated  taxable  income 
limitation  contained  in  paragraph  (a]  of 
this  section. 

(2]  Any  consolidated  net  operating 
loss  carryback  to  the  consolidated 
return  year  under  §  1.1502-21,  and 

(3]  Any  consolidated  net  capital  loss 
carryback  to  the  consolidated  return 
year  under  §  1.1502-22. 

(c]  Allocation  to  oil  and  gas 
properties.  The  maximum  amoimt 
allowable  as  a  deduction  under  section 
613A(c],  after  the  application  of 
paragraph  (a]  of  this  section,  is  allocated 
to  properties  held  by  members  in 
accordance  with  the  regulations  under 
section  613A(d].  Those  regulations 
provide  for  an  initial  allocation  and 
possible  reallocation  of  the  maximum 
allowable  percentage  depletion 
deduction  among  oil  and  gas  properties. 
Thus,  if,  after  the  initial  allocation,  cost 
depletion  exceeds  the  percentage 
depletion  that  would  be  allowable  for  a 
particular  oil  or  gas  property,  cost 
depletion  must  be  used  for  that  property 
and  the  maximum  amount  of  percentage 
depletion  allowable  as  a  deduction  for 
the  group  is  reallocated  among  only  the 
remaining  properties  held  by  all 
members. 

(d]  Carryover  for  disallowed  amounts. 

(1]  If  any  amount  is  disallowed  as  a 
deduction  for  the  taxable  year  by  reason 
of  section  613A(d](l]  or  paragraph  (a]  of 
this  section,  the  disallowed  amount  for 
each  oil  or  gas  property  is  treated  as  an 
amoimt  allowed  as  a  deduction  under 
section  613A(c],  for  the  following 
taxable  year  for  the  member  that  owned 
the  property,  in  accordance  with  the 
regulations  under  section  613A  and 
paragraphs  (a]  and  (d](2]  of  this  section. 

(2]  Any  amount  that  was  disallowed 
as  a  deduction  in  a  separate  return 
limitation  year  of  a  member  may  be 
carried  to  a  consolidated  return  year 
only  to  the  extent  that  65  percent  of  the 
excess  determined  under  paragraph 
(d](3]  of  this  section  exceeds  the  sum  of 
the  otherwise  allowable  percentage 
depletion  deductions  for'the  member’s 
oil  and  gas  properties  for  the  year. 

(3]  The  excess  determined  in  this 
subparagraph  (3]  for  a  member  is  the 
excess,  if  any,  of  adjusted  consolidated 
taxable  income  for  the  year  under 
paragraph  (b]  of  this  section  over  that 
income  recomputed  by  excluding  the 
items  of  income  and  deductions  of  the 
member. 

(e]  Effective  date.  This  section  applies 
to  taxable  years  for  which  the  due  date 


(without  extensions]  for  Hling  returns  is 
after  September  30, 1980. 

[FR  Doc.  80-30861  Filed  9-30-80;  4:15  pm) 
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26  CFR  Parts  301  and  404 
[T.D.  7724] 

Disclosure  of  Return  Information  to 
and  by  Officers  and  Employees  of  the 
Department  of  Commerce  for  Certain 
Statistical  Purposes  and  Related 
Activities 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Final  regulations. 

summary:  This  document  contains  Hnal 
regulations  relating  to  the  disclosure  of 
certain  return  information  to  and  by 
officers  and  employees  of  the 
Department  of  Commerce  for  certain 
statistical  purposes  and  related 
activities.  They  affect  all  disclosures  to 
and  by  the  Bureaus  of  the  Census  and 
Economic  Analysis. 
date:  The  regulations  apply  to 
disclosures  of  return  information  after 
December  31, 1976. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Dickinson  of  the  Legislation 
and  Regulations  Division,  OfHce  of  the 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW., 
Washington,  D.C.  20224,  Attention: 
CC:LR:T,  202-566-3218. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  24, 1980,  the  Federal 
Register  published  proposed  regulations 
relating  to  disclosure  of  return 
information  to  and  by  the  Bureaus  of  the 
Census  and  Economic  Analysis  of  the 
Department  of  Commerce  for  certain 
statistical  purposes  under  section 
6103(j](l]  of  the  Internal  Revenue  Code 
of  1954.  A  public  hearing  was  requested, 
but  the  request  was  withdrawn.  After 
considering  the  two  comments  received, 
those  proposed  regulations  are  adopted 
as  revised  by  this  Treasmy  decision. 

These  regulations  provide  rules 
governing  disclosures  of  return 
information  to  certain  officers  and 
employees  of  the  Department  of 
Commerce  for  statistical  purposes  and 
related  activities  authorized  by  section 
6103(j](l]  of  the  Code. 

The  regulations  describe  in  detail  the 
particular  return  information  which  the 
Service  will  disclose  to  officers  and 
employees  of  the  Bureaus  of  the  Census 
and  Economic  Analysis  for  use  in 
statistical  programs  and  related 
activities  authorized  by  law.  The 
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regulations  also  prescribe  the 
procedures  to  be  followed  with  respect 
to  requested  disclosures  of  return 
information  and  the  limited  extent  to 
which  such  return  information  can  be 
redisclosed  and  provide  that  the 
confidentiality  of  return  information 
disclosed  as  provided  by  the  regulations 
must  be  protected  to  the  satisfaction  of 
the  Service. 

Two  comments  were  received  with 
respect  to  the  proposed  regulations.  One 
objected  on  principle  to  the  disclosure  of 
any  return  information  to  the  Bureaus  of 
the  Census  and  Economic  Analysis.  This 
objection  fails  to  recognize  that  section 
6103(j}(l)  of  the  Code  speciHcally 
authorizes  such  disclosures. 

The  second  comment  came  from  the 
Bureau  of  the  Census  and  relates  to  a 
technical  flaw  in  the  proposed 
regulations.  Prior  to  February  21, 1980. 
the  temporary  disclosure  regulations 
authorized  the  disclosure  of  return 
information  to  the  Bureau  for  purposes 
of  conducting  statistical  programs 
“authorized  by  law.”  This  authority 
permitted  Bureau  access  to  return 
information  for  both  mandated 
statistical  programs  described  in  chapter 
5  of  Title  13.  United  States  Code,  and 
discretionary  statistical  programs 
conducted  by  the  Bureau  at  the  request 
of  other  agencies  and  persons  under  the 
authority  of  chapter  1  of  Title  13.  On 
February  21. 1980.  however,  the 
temporary  regulations  were  amended  to 
restrict  Bureau  use  of  return  information 
to  mandated  statistical  programs  under 
chapter  5.  At  the  time  of  this 
amendment,  the  fact  was  overlooked 
that  the  Bureau  was  in  the  process  of 
conducting  an  important  chapter  1  study 
requested  by  another  Federal  agency 
and  was  using  employment  tax  data  for 
this  purpose.  The  effect  of  the 
amendment  was  to  deny  the  Bureau 
futher  access  to  employment  tax  data  to 
complete  the  study. 

Because  the  Bureau  undertook  this 
chapter  1  study  in  reliance  on  regulatory 
authority  in  existence  at  the  time,  these 
final  regulations  effectively  permit  the 
Bureau  to  continue  using  employment 
tax  data  in  order  to  complete  its  chapter 
1  study.  See  §301.6103(j)(l)-l(b)(5). 

Finally,  these  final  regulations  make 
minor  technical  amendments  to 
§301.6103(j)(l)-l(b)(3)  (ii)  and  (iii).  as 
proposed,  to  authorize  disclosure  of  a 
consolidated  return  indicator  and  to 
conform  the  description  of  return 
information  to  be  disclosed  to  business 
related  information  readily  available 
from  Form  1040,  Schedule  F. 

Drafting  Information 

The  principal  author  of  these 
regulations  was  David  E.  Dickinson  of 


the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

Adoption  of  the  Regulations 

Accordingly,  the  regulations  regarding 
disclosures  of  return  information  to  and 
by  the  Bureaus  of  the  Census  and^ 
Economic  Analysis  are  adopted  as 
proposed  in  the  Federal  Register  on 
March  24, 1980,  with  the  following 
changes; 

(1)  New  §  301.6103(j)(l)-l  is  added 
immediately  after  §  301.6103(i)-l,  and 

(2)  Paragraph  (b](3)(ii)  and  (iii)  and  (5) 
of  §  301.6103(j)(l)-l,  as  proposed,  are 
revised  to  read  as  follows; 

S  301.6103(j)(l)-l  Disclosures  of  return 
information  to  officers  and  employees  of  the 
Department  of  Commerce  for  certain 
statistical  purposes  and  related  activities. 

***** 

(b)  Disclosure  of  return  information  to 
officers  and  employees  of  the  Bureau  of  the 
Census.  *  *  * 

(3)  ‘  * 

(ii)  From  Form  1120F,  Section  II,  and  Forma 
1065, 1120, 1120S,  9900,  and  990T,  the 
taxpayer  identifying  number  (as  described  in 
section  6109),  the  principal  industrial  activity 
code,  the  consolidated  return  indicator  (if 
any),  and  reported  gross  receipts  less  returns 
and  allowances; 

(iii)  From  Form  1040,  Schedule  F.  taxpayer 
identity  information,  reported  gross  profits, 
and  labor  hired; 

***** 

(5)  Subject  to  the  requirements  of 
paragraph  (d)  of  this  section  and 
I  301.6103(p)(2)(B)-l,  officers  or  employees  of 
the  Social  Security  Administration  to  whom 
the  following  return  information  has  been 
disclosed  as  provided  by  section  6103(7)(1)(A) 
or  (5)  may  disclose  such  return  information  to 
officers  and  employees  of  the  Bureau  of  the 
Census  for  necessary  purposes  described  in 
subparagraph  (2)  or  (3)  of  this  paragraph  (or 
for  purposes  of  conducting,  as  authorized  by 
chapter  1  of  Title  13,  United  States  Code,  a 
demographic  or  economic  statistics  program 
or  census  and  related  program  evaluation  in 
progress  as  of  February  21, 1980) — 

(i)  From  Form  S^,  all  return  information 
Teflected  on  such  ^hirn; 

(ii)  From  an  employment  tax  return — 

(A)  Taxpayer  identifying  number  (as 
described  in  section  6109)  of  the  employer 
and  any  employee  identiHed  on  such  return, 

(B)  Total  number  of  employees  reflected  on 
the  return, 

(C)  Total  number  of  individuals  employed 
in  the  taxable  period  covered  by  the  return, 

(D)  Total  compensation  reported. 

(E)  Taxable  wages  paid  for  purposes  of 
chapter  21  to  each  such  employee, 

(F)  Taxable  tip  income  for  purposes  of 
chapter  21  reported  on  the  return  with  respect 
to  each  such  employee. 


(G)  Total  taxable  wages  paid  for  purposes 
of  chapter  21,  and 

(H)  Total  taxable  tip  income  reported  for 
purposes  of  chapter  21, 

(I)  Employment  code;  and 

(iii)  From  Form  1040,  Schedule  SE — 

(A)  Taxpayer  identifying  number  of  self- 
employed  individual, 

(B)  Business  activities  subject  to  the  tax 
imposed  by  chapter  21, 

(C)  Net  earnings  from  farming, 

(D)  Net  earnings  from  nonfarming 
activities, 

(E)  Total  net  earnings  from  self- 
employment,  and 

(F)  Taxable  self-employment  income  for 
purposes  of  chapter  2. 

***** 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  sections  6103 
(j)(l)  and  (q)  and  7805  of  the  Internal 
Revenue  Code  of  1954  (90  Stat.  1678  and 
1685,  68A  Stat.  7805;  26  U.S.C.  6103  (j)(l) 
and  (q),  7805). 

Jerome  Kurtz, 

Commissioner  of  Internal  Revenue. 

Approved:  September  19, 1980. 

Donald  C.  Lubick, 

Assistant  Secretary  of  the  Treasury. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  following  new 
section  is  added  immediately  after 
§  301.6103(i)-l. 

§  301.6103(JK1)-1  Disclosures  of  return 
information  to  officers  and  employees  of 
the  Department  of  Commerce  for  certain 
statistical  purposes  and  related  activities. 

(a)  General  rule.  Pursuant  to  the 
provisions  of  section  6103(j)(l)  of  the 
Internal  Revenue  Code  and  subject  to 
the  requirements  of  paragraph  (d)  of  this 
section,  officers  or  employees  of  the 
Internal  Revenue  Service  will  disclose 
return  information  (as  defined  by 
section  6103(b)(2)  but  not  including 
return  information  described  in  section 
6103(o)(2))  to  officers  and  employees  of 
the  Department  of  Commerce  to  the 
extent,  and  for  such  purposes  as  may  be, 
provided  by  paragraphs  (b)  and  (c)  of 
this  section.  Further,  in  the  case  of  any 
disclosure  of  return  information  so 
provided  by  paragraphs  (b)  and  (c),  the 
tax  period  or  accounting  period  to  which 
such  return  information  relates  will  also 
be  disclosed. 

(b)  Disclosure  of  Return  Information 
to  Officers  and  Employees  of  the  Bureau 
of  the  Census.  (1)  Officers  or  employees 
of  the  Service  will  disclose  the  following 
return  information  reflected  on  returns 
of  an  individual  taxpayer  to  officers  and 
employees  of  the  Bureau  of  the  Census 
for  purposes  of,  but  only  to  the  extent 
necessary  in,  conducting  and  preparing, 
as  authorized  by  chapter  5  of  Title  13, 
United  States  Code,  intercensal 
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estimates  of  population  and  per  capita 
income  for  all  geographic  areas  included 
in  the  general  revenue  sharing  program 
and  demographic  statistics  programs, 
censuses  and  related  program 
evaluation — 

(1)  Taxpayer  identity  information  (as 
defined  in  section  6103(b)(6)  of  the 
Code),  validity  code  with  respect  to  the 
taxpayer  identifying  number  (as 
described  in  section  6109),  and  taxpayer 
identifying  number  of  spouse,  if 
reported: 

(ii)  District  office  and  service  center 
codes; 

(iii)  Marital  status; 

(iv)  Numbers  and  classifications  of 
reported  exemptions; 

(v)  Adjusted  gross  income; 

(vi)  Wage  and  salary  income; 

(vii)  Dividend  income; 

(viii)  Interest  income; 

(ix)  Gross  rent  and  royalty  income; 

(x)  Entity  code: 

(xi)  Residence  information  from  the 
revenue  sharing  question; 

(xii)  Code  indicators  for  Form  1040; 
Schedules  C,  D,  E,  F,  and  SE; 

(xiii)  Julian  date  relative  to  filing;  and 

(xiv)  (A)  Earned  income  credit,  and 

(B)  Advance  earned  income  credit 
payment  received. 

(2)  Officers  or  employees  of  the 
Service  will  disclose  to  officers  and 
employees  of  the  Bureau  of  the  Census 
for  purposes  of,  but  only  to  the  extent 
necessary  in,  conducting,  as  authorized 
by  chapter  5  of  Title  13,  United  States 
Code,  demographic,  economic,  and 
agricultural  statistics  programs  and 
censuses  and  related  program 
evaluation — 

(i)  From  the  business  master  files  of 
the  Service,  the  taxpayer  name  directory 
and  entity  records  consisting  of 
taxpayer  identity  information  (as 
defined  in  section  6103(b)(6))  with 
respect  to  taxpayers  engaged  in  a  trade 
or  business,  the  principal  industrial 
activity  code,  and  monthly  corrections 
of,  and  additions  to,  such  entity  records. 

(ii)  From  Form  SS-4,  all  return 
information  reflected  on  such  return; 

(iii)  From  an  employment  tax  return — 

(A)  Taxpayer  identifying  number  (as 
described  in  section  6109)  of  the 
employer  and  any  employee  identified 
on  such  return, 

(B)  Total  compensation  reported. 

(C)  Total  number  of  employees 
reflected  on  such  return, 

(D)  Master  Ble  tax  account  number, 

(E)  Taxable  period  covered  by  such 
return, 

(F)  Employment  code, 

(G)  Final  return  indicator, 

(H)  Document  locator  number, 

(I)  Record  code. 


(J)  Total  number  of  individuals 
employed  in  the  taxable  period  covered 
by  the  return, 

(K)  Taxable  wages  paid  for  purposes 
of  chapter  21  to  each  such  employee, 

(L)  Taxable  tip  income  for  purposes  of 
chapter  21  reported  on  the  return  with 
respect  to  each  such  employee, 

(M)  Total  taxable  wages  paid  for 
))urposes  of  chapter  21,  and 

(N)  Total  taxable  tip  income  reported 
for  purposes  of  chapter  21;  and 

(iv)  From  Form  1040,  Schedule  SE — 

(A)  Taxpayer  identifying  number  of 
self-employed  individual, 

(B)  Business  activities  subject  to  the 
tax  imposed  by  chapter  21, 

(C)  Net  earnings  from  farming, 

(D)  Net  earnings  from  nonfarming 
activities, 

(E)  Total  net  earnings  from  self- 
employment,  and 

(F)  Taxable  self-employment  income 
for  purposes  of  chapter  2. 

(3)  Officers  or  employees  of  the 
Service  will  disclose  the  following 
business  related  return  information 
reflected  on  the  return  of  a  taxpayer  to 
officers  and  employees  of  the  Bureau  of 
the  Census  for  purposes  of.  but  only  to 
the  extent  necessary  in,  conducting  and 
preparing,  as  authorized  by  chapter  5  of 
Title  13,  United  States  Code, 
demographic,  economic,  and  agricultural 
statistics  programs  and  censuses — 

(i)  From  Form  1040,  Schedule  C, 
taxpayer  identity  information  (as 
defined  in  section  6103(b)(6)),  the 
principal  industrial  activity  code, 
reported  gross  receipts,  returns  and 
allowances,  cost  of  labor,  and  salaries 
and  wages; 

(ii)  From  Form  1120F,  Section  II,  and 
Forms  1065, 1120, 1120S.  990C,  and  990T, 
the  taxpayer  identifying  number  (as 
described  in  section  6109),  the  principal 
industrial  activity  code,  the  consolidated 
return  indicator  (if  any),  and  reported 
gross  receipts  less  returns  and 
allowances; 

(iii)  From  Form  1040,  Schedule  F. 
taxpayer  identity  information,  reported 
gross  profits,  and  labor  hired; 

(iv)  From  Form  1040,  Schedule  C,  and 
Forms  1065, 1120,  and  1120S,  answers  to 
the  business  activity  questions; 

(v)  From  Form  1040,  Schedule  C, 
business  address  and  answer  to  the 
question  relating  to  Form  941; 

(vi)  From  Form  990PF,  the  taxpayer 
identifying  number,  the  principal 
industrial  activity  code,  and  reported 
total  receipts; 

(vii)  From  Form  1065,  the  names  and 
taxpayer  identifying  numbers  of  no  more 
than  10  members  of  the  partnership;  and 

(viii)  From  Form  1120S,  the  names  and 
taxpayer  identifying  numbers  of,  and  the 
number  of  shares  of  stock  owned  by,  no 


more  than  10  shareholders  of  the 
corporation. 

(4)  Officers  or  employees  of  the 
Service  will  disclose  return  information 
relating  to  a  taxpayer  contained  in  the 
exempt  organization  master  files  of  the 
Service  to  officers  and  employees  of  the 
Bureau  of  the  Census  for  purposes  of. 
but  only  to  the  extent  necessary  in. 
conducting  and  preparing,  as  authorized 
by  chapter  5  of  Title  13,  United  States 
Code,  economic  censuses.  This  return 
information  consists  of  taxpayer  identity 
information  (as  defined  in  section 
6103(b)(6)),  activity  codes,  and  filing 
requirement  code,  and  monthly 
corrections  of,  and  additions  to,  such 
return  information. 

(5)  Subject  to  the  requirements  of 
paragraph  (d)  of  this  section  and 

§  301.6103(p)(2)(B)-l,  officers  or 
employees  of  the  Social  Security 
Administration  to  whom  the  following 
return  information  has  been  disclosed  as 
provided  by  section  6103(1)(1)(A)  or  (5) 
may  disclose  such  return  information  to 
officers  and  employees  of  the  Bureau  of 
the  Census  for  necessary  purposes 
described  in  subparagraph  (2)  or  (3)  of 
this  paragraph  (or  for  purposes  of 
conducting,  as  authorized  by  chapter  1 
of  Title  13,  United  States  Code,  a 
demographic  or  economic  statistics 
program  or  census  and  related  program 
evaluation  in  progress  as  of  February  21. 
1980) 

(i)  From  Form  SS-4,  all  return 
information  reflected  on  such  return: 

(ii)  From  an  employment  tax  return — 

(A)  Taxpayer  identifying  number  (as 
described  in  section  6109)  of  the 
employer  and  any  employee  identified 
on  such  return, 

(B)  Total  number  of  employees 
reflected  on  the  return, 

(C)  Total  number  of  individuals 
employed  in  the  taxable  period  covered 
by  the  return, 

(D)  Total  compensation  reported, 

(E)  Taxable  wages  paid  for  purposes 
of  chapter  21  to  each  such  employee, 

(F)  Taxable  tip  income  for  purposes  of 
chapter  21  reported  on  the  return  with 
respect  to  each  such  employee, 

(G)  Total  taxable  wages  paid  for 
purposes  of  chapter  21,  and 

(H)  Total  taxable  tip  income  reported 
for  purposes  of  chapter  21, 

(I)  Employment  code;  and 

(iii)  From  Form  1040,  Schedule  SE — 

(A)  Taxpayer  identifying  number  of 
self-employed  individual, 

(B)  Business  activities  subject  to  the 
tax  imposed  by  chapter  21, 

(C)  Net  earnings  from  farming, 

(D)  Net  earnings  from  nonfarming 
activities, 

(E)  Total  net  earnings  from  self- 
employment,  and 
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(F)  Taxable  self-employment  income 
for  purposes  of  chapter  2. 

(c)  Disclosure  of  return  information  to 
officers  and  employees  of  the  Bureau  of 
Economic  Analysis.  Officers  or 
employees  of  the  Service  will  disclose  to 
officers  and  employees  of  the  Bureau  of 
Economic  Analysis  for  purposes  of,  but 
only  to  the  extent  necessary  in, 
conducting  and  preparing,  as  authorized 
by  law,  statistical  analyses  return 
information  consisting  of  Statistics  of 
Income  transcript — edit  sheets 
containing  return  information  reflected 
on  returns  of  designated  classes  or 
categories  of  corporations  with  respect 
to  the  tax  imposed  by  chapter  1  and 
microfilmed  records  of  return 
information  reflected  on  such  returns 
where  needed  for  further  use  in 
connection  with  such  conduct  or 
preparation. 

(d)  Procedures  and  restrictions. 
Disclosure  of  return  information  by 
officers  or  employees  of  the  Service  or 
the  Social  Security  Administration  as 
provided  by  paragraphs  (b)  and  (c)  of 
this  section  will  be  made  only  upon 
written  request  to  the  Commissioner  of 
Internal  Revenue  by  the  Secretary  of 
Commerce  describing — 

(1)  The  particular  return  information 
to  be  disclosed, 

(2)  The  taxable  period  or  date  to 
which  such  return  information  relates, 
and 

(3}  The  particular  purpose  for  which 
the  return  information  is  to  be  used,  and 
designating  by  name  and  title  the 
officers  and  employees  of  the  Bureau  of 
the  Census  or  the  Bureau  of  Economic 
Analysis  to  whom  such  disclosure  is 
authorized.  No  such  ofHcer  or  employee 
to  whom  return  information  is  disclosed 
pursuant  to  the  provisions  of  paragraph 
(b)  or  (c)  shall  disclose  such  return 
information  to  any  person,  other  than 
the  taxpayer  to  whom  such  return 
information  relates  or  other  officers  or 
employees  of  such  bureau  whose  duties 
or  responsibilities  requires  such 
disclosure  for  a  purpose  described  in 
paragraph  (b)  or  (c),  except  in  a  form 
which  cannot  be  associated  with,  or 
otherwise  identify,  directly  or  indirectly, 
a  particular  taxpayer.  If  the  Service 
determines  that  the  Bureau  of  the 
Census  or  the  Bureau  of  Economic 
Analysis,  or  any  officer  or  employee 
thereof,  has  failed  to,  or  does  not,  satisfy 
the  requirements  of  section  6103(p)(4)  of 
the  Code  or  regulations  or  published 
procedures  thereunder,  the  Service  may 
take  such  actions  as  are  deemed 
necessary  to  ensure  that  such 
requirements  are  or  will  be  satisfied, 
including  suspension  of  disclosures  of 
return  information  otherwise  authorized 
by  section  6103  (j)(l)  and  paragraph  (b) 


or  (c)  of  this  section,  until  the  Service 
determines  that  such  requirements  have 
been  or  will  be  satisfied. 

PART  404— TEMPORARY 
REGULATIONS  ON  PROCEDURE  AND 
ADMINISTRATION  UNDER  THE  TAX 
REFORM  ACT  OF  1976 

§  404.6103G)(1)-1  [Deleted] 

Par.  2.  Section  404.6103(j)(l)-l  is 
deleted. 

|FR  Doc.  80-30902  Filed  10-2-80;  8:45  am) 

BILUNQ  CODE  4S30-01-M 


26  CFR  Parts  301, 404,  and  420 
[T.D.  7723] 

Disclosures  of  Returns  and  Return 
Information 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Final  regulations. 

summary:  This  document  contains  final 
regulations  relating  to  disclosures  of 
returns  and  return  information  under 
certain  circumstances.  These  regulations 
affect  disclosures  of  such  returns  and 
return  information  for  such  purposes  as 
are  described  herein. 
dates:  The  regulations  apply  to 
disclosures  of  returns  and  return 
information  made  after  October  3, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Dickinson  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 

N.W.,  Washington,  D.C.  20224. 

Attention:  CC:LR:T,  202-566-3218,  not  a 
toll-free  call. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  24, 1980,  the  Federal 
Register  published  proposed  regulations 
on  section  6103  of  the  Internal  Revenue 
Code  of  1954,  relating  to  disclosures  of 
returns  and  return  information  (45  FR 
18986).  Three  comments  on  these 
proposed  regulations  were  received,  but 
no  public  hearing  was  requested  or  held. 

This  Treasury  decision  adopts  the 
regulations  as  proposed  with  changes  to 
§§  301.6103(l)(2)-3  and  301.6103(n)-l 
described  below. 

Provisions  of  the  Regulations 
Sections  301.6103(a)-l  and  301.6103(a)-2 

Prior  to  its  amendment  by  section  1202 
of  the  Tax  Reform  Act  of  1976,  effective 
as  of  January  1, 1977,  section  6103(a)  of 
the  Code  authorized  the  disclosure  of 
Federal  tax  data  by  the  Internal 
Revenue  Service  to  other  Federal 


agencies  for  nontax  related  purposes  as 
provided  by  orders  of  the  President  and 
implementing  rules  and  regulations 
approved  by  the  President.  Section 
301.6103(a)-l  provides  that  returns  and 
return  information  so  disclosed  by  the 
Service  to  another  Federal  agency 
before  January  1, 1977  pursuant  to  the 
authority  of  prior  law  (and  orders  of  the 
President  and  implementing  rules  and 
regulations)  may,  with  one  restriction, 
be  disclosed  after  December  31, 1976  by 
such  agency  for  any  purpose  authorized 
by  such  prior  law  (and  orders,  rules,  and 
regulations).  The  restriction  on  such 
further  disclosure  is  use  of  such  returns 
or  return  information  after  December  31, 
1976,  by,  or  on  behalf  of,  the  Federal 
agency  in  an  administrative  or  judicial 
proceeding.  Such  use  is  restricted  to  an 
administrative  or  judicial  proceeding 
described  in  section  6103(i)(4)  and  then 
only  if  the  requirements  of  section 
6103(i)(4)  are  Hrst  met. 

Prioi*  to  amendment  by  the  Tax 
Reform  Act  of  1976,  the  Code  authorized 
disclosures  of  tax  returns  and  tax  return 
information  to  Justice  Department 
attorneys  and  Internal  Revenue  Service 
Chief  Counsel  personnel  for  Federal  tax 
administration  purposes  as  provided  by 
Presidentially  approved  regulations.  A 
substantial  volume  of  tax  returns  and 
tax  return  information  furnished  to  these 
attorneys  and  personnel  for  tax 
administration  purposes  under  prior  law 
and  regulations  was  in  their  possession 
on  January  1, 1977,  the  effective  date  of 
the  new  statutory  disclosure  rules  of  the 
Act. 

Section  301.6103(a)-2  provides  that,  as 
a  general  rule,  tax  returns  and  tax  return 
information  furnished  to  these  persons 
under  prior  law  for  Federal  tax 
administration  purposes  may  be  used  by 
them  after  December  31, 1976  for  tax 
administration  purposes  authorized  by 
prior  law.  However,  if  any  such  tax 
returns  or  tax  return  information  is  to  be 
introduced  into  evidence  in  tax  litigation 
after  that  date,  the  statutory  relevancy 
tests  prescribed  by  the  new  law  must 
first  be  met. 

Section  301.6103(c)-l 

The  Tax  Reform  Act  of  1976  amended 
section  6103(c)  of  the  Code  to  permit 
disclosures  of  tax  returns  and  tax  return 
information  to  a  person  designated  by 
the  taxpayer  in  a  written  request  or 
consent.  Paragraph  (a)  of  §  301.6103(c)-l 
prescribes  rules  governing  the  necessary 
form  and  content  of  these  written 
requests  or  consents.  Paragraph  (b)  of 
§  301.6103  (c)-l  prescribes  rules  for 
disclosures  to  a  person  who  has  been 
requested  by  the  taxpayer  to  obtain 
information  or  provide  assistance 
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concerning  a  contact  between  the 
taxpayer  and  the  Service. 

Section  301.6103(h)(2)-l 

This  Treasury  decision  amends 
§  301.6103(h){2)-l  of  existing  regulations 
to  conform  them  to  certain  amendments 
made  to  section  6103(h](2]  of  the  Code 
by  section  503  of  the  Revenue  Act  of 
1978.  First,  the  section  is  amended  to 
make  the  requirements  of  section 
6103(h)(2),  rather  than  those  of  section 
6103(h)(4],  applicable  to  the  use  of 
returns  and  return  information  in 
Federal  grand  jury  proceedings 
involving  tax  administration.  Second, 
the  section  is  amended  to  authorize 
Service  disclosures  of  returns  and  return 
information  to  “officers  and  employees" 
of  the  Department  of  Justice  as  opposed 
to  the  more  limited  category  of 
“attorneys"  as  provided  by  prior  law. 

Section  301.6103(i)-l 

This  section  of  the  regulations 
describes  the  circumstances  and 
conditions  under  which  returns  and 
return  information  may  be  disclosed  to 
and  by  officers  and  employees  of  the 
Department  of  Justice  and  other  Federal 
agencies  in  connection  with  preparation 
for,  or  investigations  which  may  result 
in,  proceedings  pertaining  to  the 
enforcement  of  specifically  designated 
Federal  criminal  statutes  (not  involving 
tax  administration)  to  which  the  United 
States  or  a  Federal  agency  is  or  may  be 
a  party.  This  section  also  makes  it  clear 
that  use  of  returns  and  return 
information  by  the  Department  of  Justice 
in  Federal  grand  jury  proceedings  is 
governed  by  the  requirements  of  section 
6103(i)  (1)  or  (2)  of  the  Code  rather  than 
those  of  section  6103(i)(4). 

Section  301.6103(j)(2)-l 

This  section  of  the  regulations 
provides  rules  governing  disclosures  of 
return  information  to  certain  officers 
and  employees  of  the  Federal  Trade 
Commission  for  statistical  purposes  and 
related  activities  authorized  by  section 
6103(j)(2)  of  the  Code. 

The  regulations  describe  in  detail  the 
particular  return  information  which  the 
Service  will  disclose  to  officers  and 
employees  of  the  Division  of  Financial 
Statistics  of  the  Bureau  of  Economics  of 
the  Federal  Trade  Commission  for  use  in 
statistical  programs  and  related 
activities  authorized  by  law.  The 
regulations  also  prescribe  the 
procedures  to  be  followed  with  respect 
to  requested  disclosures  of  return 
information  and  the  limited  extent  to 
which  such  return  can  be  redisclosed 
and  provide  that  the  confidentiality  of 
return  information  disclosed  as  provided 


by  the  regulations  must  be  protected  to 
the  satisfaction  of  the  Service. 

Section  301.6103(k)(6)-l 

This  section  of  the  regulations 
provides  rules  governing  disclosures  of 
return  information  by  officers  and 
employees  of  the  Service  and  Office  of 
the  Chief  Counsel  thereof  for 
investigative  purposes  authorized  by 
section  6103(k)(6)  of  the  Code. 

The  regulations  describe  the 
circumstances  and  conditions  under 
which  such  officers  or  employees  are 
authorized  to  disclose  return 
information  to  a  person  other  than  the 
taxpayer  to  whom  such  return 
information  relates  (or  such  taxpayer’s 
representative)  in  connection  with 
official  duties  relating  to  an 
examination,  collection  activity,  civil  or 
criminal  investigation,  enforcement 
activity,  or  other  offense  under  the 
internal  revenue  laws  or  relating  to 
certain  personnel  or  claimant 
representative  matters  under  such  laws 
or  31  U.S.C.  1026. 

Sections  301.6103(I)(2)-1. 301.6103(I)(2)- 
2,  301.6103(I)(2)-3 

These  sections  of  the' regulations 
under  section  6103(7)  (2)  of  the  Code 
provide  rules  regarding  disclosures  of 
returns  and  return  information  to  and  by 
officers  and  employees  of  the 
Department  of  Labor,  the  Pension 
Benefit  Guaranty  Corporation,  and  the 
Department  of  Justice  for  purposes  of 
administering  titles  I  and  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  The  section  also  makes  it 
clear  that  returns  and  return  information 
may  be  used  by  the  Department  of 
Justice  in  Federal  grand  jury  proceeding 
where  necessary  to  enforce  the  Act. 

In  response  to  a  comment  received, 

§  301.6103(/)(2)-3(a)  (9),  (21),  and  (22),  as 
proposed,  is  revised,  three  additional 
categories  of  return  information  subject 
to  automatic  disclosure  by  the  Service 
are  added  to  §  301.6103(7)(2)-3(a),  and 
§  301.6103(7)(2)-3(b)(3)  is  revised  to 
require  that  requests  for  disclosures  of 
additional  returns  and  return 
information  to  officers  and  employees  of 
the  Department  of  Labor  and  Pension 
Benefit  Guaranty  Corporation  identify 
such  officers  and  employees  only  by 
title  rather  than  by  name  and  title. 

These  changes  are  designed  to  further 
enhance  compliance  programs  under 
titles  I  and  IV  of  the  Act. 

Section  301.6103(n)-l 

These  regulations  describe  the 
circumstances  and  conditions  under 
which  an  officer  or  employee  of  the 
Treasury  Department  (including  the 
Internal  Revenue  Service),  a  State  tax 


agency  described  in  section  6103(d),  or 
the  Social  Security  Administration  is 
authorized  under  section  6103(n)  of  the 
Code  to  disclose  returns  and  return 
information  to  a  person  for  the  purpose 
of  procuring  property  and  services 
necessary  to  Federal  or  State  tax 
administration.  The  regulations  provide 
general  rules  regarding  the  requirement 
of  necessity  for  the  disclosure  and 
limiting  the  extent  to  which  such 
disclosures  are  authorized.  The 
regulations  also  provide  that  the  person 
to  whom  disclosures  are  made  for  these 
purposes  may  in  turn  disclose  the  tax 
data  only  for  purposes  specified  by 
section  6103(n)  and  must  maintain,  to 
the  satisfaction  of  the  Service, 
safeguards  to  protect  the  confidentiality 
of  the  retmns  and  return  information 
and  ensure  against  unauthorized 
disclosures. 

As  proposed,  §  301.6103(n)-l(d)  failed 
to  specify  that  the  terms  of  a  contract 
between  the  Social  Security 
Administration  and  its  contractor 
provide,  or  be  amended  to  provide,  that 
the  contractor  is  to  comply  with  the 
safeguard  requirements  described  in 
that  paragraph.  As  adopted, 

§  301.6103(n)-l(d)  makes  this  clear. 

Section  301.6103(p)(2)[B)-l 

Under  section  6103  of  the  Code,  a 
substantial  volume  of  tax  returns  and 
tax  return  information  is  disclosable  by 
the  Service  to  other  Federal  agencies  for 
purposes  authorized  or  required  by 
section  6103.  It  is  likely  that  much  of  this 
tax  information  otherwise  disclosable 
directly  by  the  Service  to  yet  other 
agencies  as  authorized  or  required  by 
section  6103  may  be  more  readily 
available  from  the  intermediate  Federal 
agency  than  the  Service.  For  this  reason, 
§  301.6103(p)(2)(B)-l  permits  the  Service 
to  authorize  disclosures  of  tax  returns 
and  tax  return  information  by  the 
intermediate  Federal  agency  to  other 
agencies  to  whom  section  6103 
otherwise  authorizes  or  requires 
disclosures  directly  by  the  Service. 
Under  this  regulation,  however,  the 
Service  retains  the  authority  to  impose, 
by  regulation  or  otherwise,  such 
restrictions  on  these  disclosures  as  the 
Service  may  deem  appropriate  to 
properly  protect  the  confidentiality  of 
the  information  to  be  disclosed 
consistent  with  the  requirements  of 
section  6103.  Further,  this  regulation 
imposes  upon  the  head  of  the  disclosing 
Federal  agency  the  duty  to  maintain 
records  of  disclosures  made  under  this 
regulation  in  order  to  meet  the  reporting 
requirements  of  section  6103(p)(3)  (B) 
and  (C). 
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Drafting  Information 

The  principal  author  of  these 
regulations  was  David  E.  Dickinson  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  the  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offlces  of  the 
internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  the  amendments  to  26 
CFR  Parts  301,  404,  and  420  are  adopted 
as  proposed  in  the  Federal  Register  on 
March  24, 1980  (45  FR 18986)  with  the 
following  changes; 

(1)  Subparagraphs  (9),  (21),  and  (22)  of 
§  301.6103(/)(2)-3(a)  are  revised;  and” 
at  the  end  of  subparagraph  (22)  of 
§  301.6103  (y)(2)-3(a)  is  deleted  and 
substituted  in  lieu  thereof;  the  period  at 
the  end  of  subparagraph  (23)  of 
§  301.6103(y)-2-3(a)  is  deleted  and 
“;  and”  substituted  in  lieu  thereof;  new 
subparagraphs  (24),  (25),  (26)  and  (27) 
are  added  to  §  301.6103(/)(2)-3(a);  and 
subparagraph  (3)  of  §  301.6103(7)(2)-3(b) 
is  revised.  These  revised  and  added 
subparagraphs  read  as  follows: 

§  301.6103(I)(2)-3  Disclosure  to  Department  of 
Labor  and  Pension  Benefit  Guaranty 
Corporation  of  certain  returns  and  return 
information. 

(a)  Disclosures  following  general 
requests.  *  *  * 

***** 

(9)  Notification  of  receipt  by  the  Service  of, 
and  action  taken  with  respect  to,  an 
application  by  or  on  behalf  of  a  particular 
taxpayer  for  a  waiver  of  the  tax  imposed  by 
section  4971(b); 

***** 

(21)  Notification  of  receipt  by  the  Service 
of,  and  action  taken  with  respect  to,  an 
application  by  or  on  behalf  of  a  praticular 
taxpayer  for  a  waiver  or  variance  of  the 
minimum  funding  standard  under  section  303 
of  the  Act  or  section  412(d); 

(22)  Notification  that  the  Service  intends  to 
under  take,  is  undertaking,  or  has  completed 
an  examination  to  determine  whether — 

(i)  A  particular  pension,  pront-sharing,  or 
stock  bonus  plan,  a  trust  which  is  a  part  of 
such  plan,  or  an  annuity  or  stock  purchase 
plan  meets  the  applicable  requirements  of 
part  1  of  subchapter  D  of  chapter  1  of  the 
Code; 

(ii)  Any  particular  person  is  or  may  be 
liable  for  any  tax  imposed  by  section  4971  or 
4975;  or 

(iii)  A  particular  employee  welfare  benefit 
plan,  as  defined  in  section(3)(l)  of  the  Act, 
meets  the  applicable  requirements  of  section 
501(c)  or  120, 

together  with  any  completed  Department  of 
Labor  or  Pension  Benefit  Guaranty 


Corporation  form  (and  supplemental 
schedules)  relating  to  such  examination; 

***** 

(24)  Notification  of  receipt  by  the  Service  of 
a  request  for  technical  advice  as  to  whether  a 
particular  pension,  profit-sharing,  or  stock 
bonus  plan,  a  trust  which  is  a  part  of  such 
plan,  or  an  annuity  or  bond  purchase  plan 
should  be  disqualified  because  of  fiduciary 
actions  subject  to  part  4  of  subtitle  B  of  title  I 
of  the  Act  which  may  violate  the  exclusive 
benefit  rule  of  section  401(a); 

(25)  Notification  of  receipt  by  the  National 
Office  of  the  Service  of  a  request  by  or  on 
behalf  of  a  particular  taxpayer  for  a  ruling, 
opinion,  variance,  or  waiver  under  any 
provision  of  title  I  of  the  Act  and  a  copy  of 
any  such  ruling,  opinion,  variance,  or  waiver, 

(26)  Notification  that  the  Service  proposes 
to  take  substantive  action  which  would 
significantly  impact  on  or  substantially  affect 
collectively  bargained  plans  and  a 
description  of  such  proposed  substantive 
action;  and 

(27)  Notification  of  receipt  by  the  Service 
of,  and  action  taken  with  respect  to,  a  request 
by  a  particular  taxpayer  for  a  ruling  under 
section  412(c)(8),  412(e),  or  412(f). 

***** 

(b)  Additional  returns  and  return 
information  subject  to  disclosure — *  *  * 

(3)  Procedures.  Disclosure  of  returns  or 
return  information  by  officers  or  employees 
of  the  Service  as  provided  by  this  paragraph 
will  be  made  only  upon  written  request  to  the 
Commissioner  of  Internal  Revenue  or  his 
delegate  by  the  Secretary  of  Labor  or  his 
delegate  or  the  Executive  Director  of  the 
Pension  Benefit  Guaranty  Corporation  or  his 
delegate  identifying  the  particular  taxpayer 
by  whom  such  return  was  made  or  to  whom 
such  return  information  relates,  describing 
the  particular  returns  or  return  information  to 
be  disclosed,  stating  the  purpose  for  which 
the  returns  or  return  information  is  needed  in 
the  administration  of  title  I  or  IV  of  the  Act, 
and  designating  by  title  the  officers  and 
employees  of  such  department  or  corporation 
to  whom  such  disclosure  is  authorized. 
***** 

(2)  The  second  sentence  of  S  301.6103  (n)-l 
(d)  is  revised  to  read  as  follows: 

§  301.6103  (n)-l  Disclosure  of  returns  and 
return  information  in  connection  with 
procurement  of  property  and  services  for  tax 
administration  purposes. 

***** 

(d)  Safeguards.  *  *  *  The  terms  of  any 
contract  between  the  Treasury  Department,  a 
State  tax  agency,  or  the  Social  Security 
Administration  and  a  person  pursuant  to 
which  a  return  or  return  information  's  or 
may  be  disclosed  for  a  purpose  described  in 
paragraph  (a)  shall  provide,  or  shall  be 
amended  to  provide,  that  such  person,  and 
officers  and  employees  of  the  person,  shall 
comply  with  ail  such  applicable  conditions 
and  restrictions  as  may  be  prescribed  by  the 
Service  by  regulation,  published  rules  or 
procedures,  or  written  communication  to  such 
person.  *  *  * 

***** 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  sections  6103 


and  7805  of  the  Internal  Revenue  Code 
of  1954  (90  Stat.  1667,  68A  Stat.  917;  26 
U.S.C.  6103  and  7805). 

Jerome  Kurtz, 

Commissioner  of  Internal  Revenue. 

Approved:  September  10, 1980. 

Donald  C,  Lubick, 

Assistant  Secretary  of  the  Treasury. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  following  new 
sections  are  added  immediately  after 
§  301.6102-1: 

§  30l.6103(a)-1  Disclosures  after 
December  31, 1976,  by  officers  and 
employees  of  Federal  agencies  of  returns 
and  return  Information  (including  taxpayer 
return  information)  disclosed  to  such 
officers  and  employees  by  the  Internal 
Revenue  Service  before  January  1, 1977, 
for  a  purpose  not  involving  tax 
administration. 

(a)  General  rule.  Except  as  provided 
by  paragraph  (b)  of  this  section,  a  return 
or  return  information  (including 
taxpayer  return  information),  as  dehned 
in  section  6103(b)  (1),  (2),  and  (3)  of  the 
Internal  Revenue  Code,  disclosed  by  the 
Internal  Revenue  Service  before  January 
1, 1977,  to  an  officer  or  employee  of  a 
Federal  agency  (as  defined  in  section 
6103(b)(9))  for  a  purpose  not  involving 
tax  administration  (as  defined  in  section 
6103(b)(4))  pursuant  to  the  authority  of 
section  6103  (or  any  order  of  the 
President  under  section  6103  or  rules 
and  regulations  thereunder  prescribed 
by  the  Secretary  or  his  delegate  and 
approved  by  the  President)  before 
amendment  of  such  section  by  section 
1202  of  the  Tax  Reform  Act  of  1976  (Pub. 
L.  94-455,  90  Stat.  1667)  may  be 
disclosed  by,  or  on  behalf  of,  such 
officer,  employee,  or  agency  after 
December  31, 1976,  for  any  purpose 
authorized  by  such  section  (or  such 
order  or  rules  and  regulations)  before 
such  amendment. 

(b)  Exception.  Notwithstanding  the 
provisions  of  paragraph  (a)  of  this 
section,  a  return  or  return  information 
(including  taxpayer  return  information) 
disclosed  before  January  1, 1977,  by  the 
Service  to  an  officer  or  employee  of  a 
Federal  agency  for  a  purpose  unrelated 
to  tax  administration  as  described  in 
paragraph  (a)  may,  after  December  31, 
1976,  be  disclosed  by,  or  on  behalf  of, 
such  agency,  officer,  or  employee  in  an 
administrative  or  judicial  proceeding 
only  if  such  proceeding  is  one  described 
in  section  6103(i)(4)  of  the  Code  and  if 
the  requirements  of  section  6103(i)(4) 
have  first  been  met. 
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§  301.6103(a)-2  Disclosures  after 
December  31, 1976,  by  attorneys  of  the 
Department  of  Justice  and  officers  and 
employees  of  the  Office  of  the  Chief 
Counsel  for  the  Internal  Revenue  Service  of 
returns  and  return  Information  (Including 
taxpayer  return  Information)  disclosed  to 
such  attorneys,  officers,  and  employees  by 
the  Service  before  January  1, 1977,  for  a 
purpose  involving  tax  administration. 

(a)  General  rule.  Except  as  provided 
by  paragraph  (b]  of  this  section  and 
subject  to  the  requirements  of  this 
paragraph,  a  return  or  return 
information  (including  taxpayer  return 
information),  as  defined  in  section 
6103(b]  (1),  (2),  and  (3),  of  the  Internal 
Revenue  Code  disclosed  by  the  Internal 
Revenue  Service  before  January  1, 1977, 
to  an  attorney  of  the  Department  of 
Justice  (including  a  United  States 
attorney)  or  to  an  officer  or  employee  of 
the  Office  of  the  Chief  Counsel  for  the 
Service  for  a  purpose  involving  tax 
administration  (as  defined  in  section 
6103(b)(4))  pursuant  to  the  authority  of 
section  6103  (or  any  order  of  the 
President  under  section  6103  or  rules 
and  regulations  thereunder  prescribed 
by  the  Secretary  or  his  delegate  and 
approved  by  the  President)  before 
amendment  of  such  section  by  section 
1202  of  the  Tax  Reform  Act  of  1976  (Pub. 
L.  94-455,  90  Stat.  1667)  may  be 
disclosed  by,  or  on  behalf  of,  such 
attorney,  officer,  or  employee  after 
December  31, 1976,  for  any  purpose 
authorized  by  such  section  (or  such 
order  or  rules  and  regulations)  before 
such  amendment. 

(b)  Exception.  Notwithstanding  the 
provisions  of  paragraph  (a)  of  this 
section,  a  return  or  return  information 
(including  taxpayer  return  information) 
disclosed  before  January  1, 1977,  by  the 
Service  to  an  attorney  of  the  Department 
of  Justice  or  to  an  officer  or  employee  of 
the  Office  of  the  Chief  Counsel  for  the 
Service  for  a  purpose  related  to  tax 
administration  as  described  in 
paragraph  (a)  may,  after  December  31, 
1976,  be  disclosed  by,  or  on  behalf  of, 
such  attorney,  officer,  or  employee  in  an 
administrative  or  judicial  proceeding 
only  if  such  proceeding  is  one  described 
in  section  6103  (h)  (4)  of  the  Code  and  if 
the  requirements  of  section  6103  (h)(4) 
have  first  been  met. 

§  301.6103(c)-1  Disclosure  of  returns  and 
return  information  (including  taxpayer 
return  information)  to  designee  of 
taxpayer. 

(a)  Disclosure  of  returns  an(f  return 
information  (including  taxpayer  return 
information)  to  person  or  persons 
designated  in  a  written  request  or 
consent.  Section  6103  (c)  of  the  Internal 
Revenue  Code  applies  to  disclosures  of 
a  return  or  return  information  (including 


taxpayer  return  information)  to  a  person 
designated  in  a  written  request  for  or 
consent  to  disclosure.  A  request  for  or 
consent  to  disclosure  must  be  in  the 
form  of  a  written  document  pertaining 
solely  to  the  authorized  disclosure.  The 
written  document  must  be  signed  and 
dated  by  the  taxpayer  who  filed  the 
return  or  to  whom  the  return  information 
relates.  The  taxpayer  must  also  indicate 
in  the  written  document — 

(1)  The  taxpayer’s  taxpayer  identity 
information  described  in  section 
6103(b)(6); 

(2)  TTie  indentity  of  the  person  to 
whom  disclosure  is  to  be  made; 

(3)  The  type  of  return  (or  specified 
portion  of  the  retvu:n)  or  return 
information  (and  the  particular  data) 
that  is  to  be  disclosed;  and 

(4)  The  taxable  year  covered  by  the 
return  or  return  information. 

Thus,  for  example,  a  provision  included 
in  a  taxpayer’s  application  for  a  loan  or 
other  benefit  authorizing  the  Internal 
Revenue  Service  to  disclose  to  the 
grantor  of  the  loan  or  other  benefit  such 
returns  or  return  information  as  the 
grantor  may  request  for  purposes  of 
verifying  information  supplied  on  the 
application  does  not  meet  the 
requirements  of  this  paragraph.  The 
disclosure  of  a  return  or  return 
information  authorized  by  a  request  for 
or  consent  to  the  disclosure  shall  not  be 
made  unless  the  request  or  consent  is 
received  by  the  Service  within  60  days 
following  the  date  upon  which  the 
request  or  consent  was  signed  and 
dated  by  the  taxpayer. 

(b)  Disclosure  of  returns  and  return 
information  (including  taxpayer  return 
information)  to  designee  of  taxpayer  to 
comply  with  request  for  information  or 
assistance.  Section  6103(c)  of  the  Code 
applies  to  requests  made  by  the 
taxpayer  to  other  persons  (for  example, 
members  of  Congress,  friends  or 
relatives  of  the  taxpayer,  and,  when  not 
acting  as  a  taxpayer’s  representative, 
income  tax  return  preparers)  for 
information  or  assistance  relating  to  the 
taxpayer’s  return  or  a  transaction  or 
other  contact  between  the  taxpayer  and 
the  Service. 

The  taxpayer’s  request  for  information 
or  assistance  must  be  in  the  form  of  a 
letter  or  other  written  document  signed 
and  dated  by  the  taxpayer.  The 
taxpayer  must  also  indicate  in  the 
written  request — 

(1)  The  taxpayer’s  taxpayer  identity 
information  described  in  section 
6103(b)(6); 

(2)  The  identity  of  the  person  to  whom 
disclosure  is  to  be  made;  and 

(3)  Sufficient  facts  underlying  the 
request  for  information  or  assistance  to 


enable  the  Service  to  determine  the 
nature  and  extent  of  the  information  or 
assistance  requested  and  the  returns  or 
return  information  to  be  disclosed  in 
order  to  comply  with  the  taxpayer’s 
request. 

A  return  or  return  information  will  be 
disclosed  to  the  taxpayer’s  designee  as 
provided  by  this  paragraph  only  to  the 
extent  considered  necessary  by  the 
Service  to  comply  with  the  taxpayer’s 
request  for  information  or  assistance. 
This  paragraph  does  not  apply  to 
disclosures  to  a  taxpayer’s 
representative  in  connection  with 
practice  before  the  Service  (as  defined 
in  Treasury  Department  Circular  No. 

230).  For  disclosures  in  these  cases,  see 
§  601.502(c)  of  this  chapter. 

(c)  Exceptions.  A  disclosure  of  return 
information  shall  not  be  made  under  this 
section  if  the  Service  determines  that 
the  disclosure  would  seriously  impair 
Federal  tax  administration  (as  defined 
in  section  6103(b)(4)  of  the  Code). 

Par.  2.  Section  301.6103(h)(2)-l  is 
amended  to  read  as  follows: 

§  301.6103(h)(2)-1  Disclosure  of  returns 
and  return  information  (including  taxpayer 
return  information)  to  and  by  officers  and 
employees  of  the  Department  of  Justice  for 
use  in  federal  grand  jury  proceeding,  or  in 
preparation  for  proceeding  or  investigation, 
involving  tax  administration. 

(a)  Disclosure  of  returns  and  return 
information  (including  taxpayer  return 
information)  to  and  by  officers  and 
employees  of  the  Department  of  Justice. 
(1)  Returns  and  return  information 
(including  taxpayer  return  information), 
as  defined  in  section  6103(b)  (1),  (2),  and 
(3)  of  the  Internal  Revenue  Code,  shall, 
to  the  extent  provided  by  section 
6103(h)(2)  (A),  (B),  and  (C)  and  subject  to 
the  requirements  of  section  6103(h)(3), 
be  open  to  inspection  by  or  disclosure  to 
officers  and  employees  of  the 
Department  of  Justice  (including  United 
States  attorneys)  personally  and  directly 
engaged  in,  and  for  their  necessary  use 
in,  any  Federal  grand  jury  proceeding,  or 
preparation  for  any  proceeding  (or  for 
their  necessary  use  in  an  investigation 
which  may  result  in  such  a  proceeding) 
before  a  Federal  grand  jury  or  any 
Federal  or  State  court,  in  a  matter 
involving  tax  administration  (as  defined 
in  section  6103(b)(4)),  including  any  such 
proceeding  (or  any  such  investigation) 
also  involving  the  enforcement  of  a 
related  Federal  criminal  statute  which 
has  been  referred  by  the  Secretary  to 
the  Department  of  Justice. 

(2)  Returns  and  return  information 
(including  taxpayer  return  information) 
inspected  by  or  disclosed  to  officers  and 
employees  of  the  Department  of  Justice 
as  provided  in  paragraph  (a)(1)  of  this 
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section  may  also  be  used  by  such 
officers  and  employees  or  disclosed  by 
them  to  other  officers  and  employees 
(including  United  States  attorneys  and 
supervisory  personnel,  such  as  Section 
Chiefs,  Deputy  Assistant  Attorneys 
General,  Assistant  Attorneys  General, 
the  Deputy  Attorney  General,  and  the 
Attorney  General),  of  the  Department  of 
Justice  where  necessary — 

(i)  In  connection  with  any  Federal 
grand  jury  proceeding,  or  preparation  for 
any  proceeding  (or  with  an  investigation 
which  may  result  in  such  a  proceeding), 
described  in  paragraph  (a)(1),  or 

(ii)  In  connection  with  any  Federal 
grand  jury  proceeding,  or  preparation  for 
any  proceeding  (or  with  an  investigation 
which  may  result  in  such  a  proceeding), 
described  in  paragraph  (a)(1)  which  also 
involves  enforcement  of  a  specific 
Federal  criminal  statute  other  than  one 
described  in  paragraph  (a)(1)  to  which 
the  United  States  is  or  may  be  a  party, 
provided  such  matter  involves  or  arises 
out  of  the  particular  facts  and 
circumstances  giving  rise  to  the 
proceeding  (or  investigation)  described 
in  paragraph  (a)(1)  and  further  provided 
the  tax  portion  of  such  proceeding  (or 
investigation)  has  been  duly  authorized 
by  or  on  behalf  of  the  Assistant 
Attorney  General  for  the  Tax  Division  of 
the  Department  of  Justice,  pursuant  to 
the  request  of  the  Secretary,  as  a 
proceeding  (or  investigation)  described 
in  paragraph  (a)(1).  If,  in  the  course  of  a 
Federal  grand  jury  proceeding,  or 
preparation  for  a  proceeding  (or  the 
conduct  of  an  investigation  which  may 
result  in  such  a  proceeding],  described 
in  subdivision  (ii)  of  this  subparagraph, 
the  tax  administration  portion  thereof  is 
terminated  for  any  reason,  any  further 
use  or  disclosure  of  such  returns  or 
taxpayer  return  information  in  such 
Federal  grand  jury  proceeding,  or 
preparation  or  investigation,  with 
respect  to  the  remaining  portion  may  be 
made  only  pursuant  to,  and  upon  the 
grant  of,  a  court  order  as  provided  by 
section  6103(i)(l](A),  provided,  however, 
that  the  returns  and  taxpayer  return 
information  may  in  any  event  be  used 
for  purposes  of  obtaining  the  necessary 
court  order. 

(b)  Disclosure  of  returns  and  return 
information  (including  taxpayer  return 
information)  by  officers  and  employees 
of  the  Department  of  Justice.  (1)  Returns 
and  return  information  (including 
taxpayer  return  information),  as  defined 
in  section  6103(b]  (1),  (2),  and  (3)  of  the 
Code,  inspected  by  or  disclosed  to 
officers  and  employees  of  the 
Department  of  Justice  as  provided  by 
paragraph  (a)  of  this  section  may  be 
disclosed  by  such  officers  and 
employees  to  other  persons,  including. 


but  not  limited  to,  persons  described  in 
paragraph  (b)(2],  but  only  to  the  extent 
necessary  in  connection  with  a  Federal 
grand  jury  proceeding,  or  the  proper 
preparation  for  a  proceeding  (or  in 
connection  with  an  investigation  which 
may  result  in  such  a  proceeding], 
described  in  paragraph  (a).  Such 
disclosures  may  include,  but  are  not 
limited  to.  disclosures — 

(1)  To  properly  accomplish  any 
purpose  or  activity  of  the  nature 
described  in  section  6103(k)(6]  and  the 
regulations  thereunder  which  is 
essential  to  such  Federal  grand  jury 
proceeding,  or  to  such  proper 
preparation  (or  to  such  investigation); 

(ii)  To  properly  interview,  consult, 
depose,  or  interrogate  or  otherwise 
obtain  relevant  information  from,  the 
taxpayer  to  whom  such  return  or  return 
information  relates  (or  such  taxpayer’s 
legal  representative)  or  from  any 
witness  who  may  be  called  to  give 
evidence  in  the  proceeding;  or 

(iii)  To  properly  conduct  negotiations 
concerning,  or  obtain  authorization  for, 
settlement  or  disposition  of  the 
proceeding,  in  whole  or  in  part,  or 
stipulations  of  fact  in  connection  with 
the  proceeding. 

Disclosure  of  a  return  or  return 
information  to  a  person  other  than  the 
taxpayer  to  whom  such  return  or  return 
information  relates  or  such  taxpayer’s 
legal  representative  to  properly 
accomplish  any  purpose  or  activity 
described  in  this  paragraph  should  be 
made,  however,  only  if  such  purpose  or 
activity  cannot  otherwise  properly  be 
accomplished  without  making  such 
disclosure. 

(2)  Among  those  persons  to  whom 
returns  and  return  information  may  be 
disclosed  by  officers  and  employees  of 
the  Department  of  Justice  as  provided 
by  paragraph  (a)(1)  of  this  section  are — 

(i)  Other  ofHcers  and  employees  of  the 
Department  of  Justice,  such  as  personnel 
of  an  o^ce,  board,  division,  or  bureau  of 
such  department  (for  example,  the 
Federal  Bureau  of  Investigation  or  the 
Drug  Enforcement  Administration), 
clerical  personnel  (for  example, 
secretaries,  stenographers,  docket  and 
nie  room  clerks,  and  mail  room 
employees)  and  supervisory  personnel 
(such  as  supervisory  personnel  of  the 
Federal  Bureau  of  Investigation  or  the 
Drug  Enforcement  Administration); 

(ii)  Officers  and  employees  of  another 
Federal  agency  (as  defined  in  section 
6103(b)(9))  working  under  the  direction 
and  control  of  any  such  officers  and 
employees  of  the  Department  of  Justice; 
and 

(iii)  Court  reporters. 


Par.  3.  The  following  new  sections  are 
added  immediately  after 
§  301.6103(h)(2)-l: 

§  301.6103(i)-1  Disclosure  of  returns  and 
return  information  (Including  taxpayer 
return  information)  to  and  by  officers  and 
employees  of  the  Department  of  Justice  or 
another  Federal  agency  for  use  in  Federal 
grand  jury  proceeding,  or  preparation  for 
proceeding  or  investigation,  involving 
enforcement  of  Federal  criminal  statute  not 
involving  tax  administration. 

(a)  Disclosure  of  returns  and  return 
information  (including  taxpayer  return 
information)  to  officers  and  employees 
of  the  Department  of  Justice  or  another 
Federal  agency.  Returns  and  return 
information  (including  taxpayer  return 
information),  as  defined  in  section 
6103(b)(1),  (2).  and  (3)  of  the  Internal 
Revenue  Code,  shall,  to  the  extent 
provided  by  section  6103(i)  (1),  (2),  and 

(3)  and  subject  to  the  requirements  of 
section  6103(i)  (1)  and  (2),  be  open  to 
inspection  by  or  disclosure  to  officers 
and  employees  of  the  Department  of 
Justice  (including  United  States 
attorneys]  or  of  another  Federal  agency 
(as  defined  in  section  6103(b)(9)) 
personally  and  directly  engaged  in.  and 
for  their  necessary  use  in,  any  Federal 
grand  jury  proceeding,  or  preparation  for 
any  administration  or  judicial 
proceeding  (or  their  necessary  use  in  an 
investigation  which  may  result  in  such  a 
proceeding],  pertaining  to  enforcement 
of  a  specifically  designated  Federal 
criminal  statute  not  involving  or  related 
to  tax  administration  to  which  the 
United  States  or  such  agency  is  or  may 
be  a  party. 

(b)  Disclosure  of  returns  and  return 
information  (including  taxpayer  return 
information)  by  officers  and  employees 
of  the  Department  of  Justice  or  another 
Federal  agency.  (1)  Returns  and  return 
information  (including  taxpayer  return 
information),  as  deHned  in  section 
6103(b)  (1),  (2).  and  (3)  of  the  Code, 
disclosed  to  o^icers  and  employees  of 
the  Department  of  Justice  or  other 
Federal  agency  (as  deHned  in  section 
6103(b)(9)]  as  provided  by  paragraph  (a) 
of  this  section  may  be  disclosed  by  such 
officers  and  employees  to  other  persons, 
including,  but  not  limited  to,  persons 
described  in  subparagraph  (2)  of  this 
paragraph,  but  only  to  the  extent 
necessary  in  connection  with  a  Federal 
grand  jury  proceeding,  or  the  proper 
preparation  for  a  proceeding  (or  in 
connection  with  an  investigation  which 
may  result  in  such  a  proceeding], 
described  in  paragraph  (a).  Such 
disclosures  may  include,  but  are  not 
limited  to,  disclosures  where 
necessary — 
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(1)  To  properly  obtain  the  services  of 
persons  having  special  knowledge  or 
technical  skills  (such  as,  but  not  limited 
to,  handwriting  analysis,  photographic 
development,  sound  recording 
enhancement,  or  voice  identification); 

(ii)  To  properly  interview,  consult, 
depose,  or  interrogate  or  otherwise 
obtain  relevant  information  from,  the 
taxpayer  to  whom  such  return  or  return 
information  relates  (or  such  taxpayer’s 
legal  representative)  or  any  witness  who 
may  be  called  to  give  evidence  in  the 
proceeding;  or 

(iii)  To  properly  conduct  negotiations 
concerning,  or  obtain  authorization  for, 
disposition  of  the  proceeding,  in  whole 
or  in  part,  or  stipulations  of  fact  in 
connection  with  the  proceeding. 
Disclosure  of  a  return  or  return 
information  to  a  person  other  than  the 
taxpayer  to  whom  such  return  or  return 
information  relates  or  such  taxpayer’s 
legal  representative  to  properly 
accomplish  any  purpose  or  activity 
described  in  this  subparagraph  should 
be  made,  however,  only  if  such  purpose 
or  activity  cannot  otherwise  properly  be 
accomplished  without  making  such 
disclosures. 

(2)  Among  those  persons  to  whom 
returns  and  return  information  may  be 
disclosed  by  officers  and  employees  of 
the  Department  of  Justice  or  other 
Federal  agency  as  provided  by 
subparagraph  (1)  of  this  paragraph  are — 

(i)  Other  officers  and  employees  of  the 
Department  of  Justice  (including  an 
office,  board,  division,  or  bureau  of  such 
department,  such  as  the  Federal  Bureau 
of  Investigation  or  the  Drug  Enforcement 
Administration)  or  other  Federal  agency 
described  in  subparagraph  (1),  such  as 
clerical  personnel  (for  example, 
secretaries,  stenographers,  docket  and 
file  room  clerks,  and  mail  room 
employees)  and  supervisory  personnel 
(for  example,  in  the  case  of  the 
Department  of  Justice,  Section  Chiefs, 
Deputy  Assistant  Attorneys  General, 
Assistant  Attorneys  General,  the  Deputy 
Attorney  General,  the  Attorney  General, 
and  supervisory  personnel  of  the 
Federal  Bureau  of  Investigation  or  the 
Drug  Enforcement  Administration); 

(ii)  Officers  and  employees  of  another 
Federal  agency  (as  defined  in  section 
6103(b)(9))  working  under  the  direction 
and  control  of  such  officers  and 
employees  of  the  Department  of  Justice 
or  other  Federal  agency  described  in 
subparagraph  (1);  and 

(iii)  Court  reporters. 


§  301.61030)(2)-1  Disclosure  of  return 
information  to  officers  and  employees  of 
the  Federal  Trade  Commission  for  certain 
statistical  purposes  and  related  activities. 

(a)  General  rule.  (1)  Pursuant  to  the 
provisions  of  section  6103(j)(2)  of  the 
Internal  Revenue  Code  and  subject  to 
the  requirements  of  paragraph  (b)  of  this 
section,  officers  or  employees  of  the 
Internal  Revenue  Service  will  disclose 
the  following  return  information  (as 
defined  by  section  6103(b)(2)  but  not 
including  return  information  described 
in  section  6103(o)(2))  reflected  on  the 
return  of  a  corporation  with  respect  to 
the  tax  imposed  by  chapter  1  to  officers 
and  employees  of  the  Division  of 
Financial  Statistics  of  the  Bureau  of 
Economics  of  the  Federal  Trade 
Commission  for  purposes  of,  but  only  to 
the  extent  necessary  in,  developing  and 
preparing,  as  authorized  by  law,  the 
Quarterly  Financial  Report — 

(1)  From  the  business  master  files  of 
the  Service — 

(A)  Taxpayer  identity  information  (as 
deRned  in  section  6103(b)(6)), 

(B)  Consolidated  return  and  final 
return  indicators, 

(C)  Principal  industrial  activity  code, 

(D)  Partial  year  indicator, 

(E)  Annual  accounting  period, 

(F)  Gross  receipts  less  returns  and 
allowances, 

(G)  Net  income  or  loss, 

(H)  Total  assets;  and 

(ii)  From  Form  SS-4 — 

(A)  Month  and  year  in  which  such 
form  was  executed, 

(B)  Taxpayer  identity  information;  and 

(C)  Principal  industrial  activity, 
geographic,  firm  size,  and  reason  for 
application  codes. 

(2)  Subject  to  the  requirements  of 
paragraph  (b)  of  this  section  and 

§  301.6103(p)(2)(B)-l,  officers  or 
employees  of  the  Social  Security 
Administration  to  whom  the  following 
return  information  reflected  on  Form 
SS-4  with  respect  to  a  corporation  has 
been  disclosed  as  provided  by  section 
6103(i)(l)(A)  may  disclose  such  return 
information  to  officers  and  employees  of 
the  Division  of  Financial  Statistics  of  the 
Bureau  of  Economics  of  the  Federal 
Trade  Commission  for  a  purpose 
described  in  subparagraph  (1)  of  this 
paragraph — 

(i)  Month  and  year  in  which  such  form 
was  executed; 

(ii)  Taxpayer  identity  information;  and 

(iii)  Principal  industrial  activity, 
geographic,  Rrm  size,  and  reason  for 
application  codes. 

(b)  Procedures  and  restrictions. 
Disclosure  of  return  information  by 
officers  or  employees  of  the  Service  or 
the  Social  Security  Administration  as 
provided  by  paragraph  (a)  of  this  section 


will  be  made  only  upon  written  request 
to  the  Commissioner  of  Internal 
Revenue  by  the  Chairman  of  the  Federal 
Trade  Commission  describing  the 
particular  return  information  to  be 
disclosed  and  the  taxable  period  or  date 
to  which  such  return  information  relates 
and  designating  by  name  and  title  the 
officers  and  employees  of  the  Division, 
of  Financial  Statistics  of  the  Bureau  of 
Economics  to  whom  such  disclosure  is 
authorized.  No  such  officer  or  employee 
to  whom  return  information  is  disclosed 
pursuant  to  the  provisions  of  paragraph 
(a)  shall  disclose  such  return 
information  to  any  person,  other  than 
the  taxpayer  to  whom  such  return 
information  relates  or  other  officers  or 
employees  of  such  division  whose  duties 
or  responsibilities  require  such 
disclosure  for  a  purpose  described  in 
paragraph  (a),  except  in  a  form  which 
cannot  be  associated  with,  or  otherwise 
identify,  directly  or  indirectly,  a 
particular  taxpayer.  If  the  Service 
determines  that  the  division,  or  any 
officer  or  employee  thereof,  has  failed 
to,  or  does  not,  satisfy  the  requirements 
of  section  6103(p)(4)  of  the  Code  or 
regulations  or  published  procedures 
thereunder,  the  Service  may  take  such 
actions  as  are  deemed  necessary  to 
ensure  that  such  requirements  are  or 
will  be  satisfied,  including  suspension  of 
disclosures  of  return  information 
otherwise  authorized  by  section 
6103(j)(2)  and  paragraph  (a)  of  this 
section  until  the  Service  determines  that 
such  requirements  have  been  or  will  be 
satisfied. 

§  301.6103(k)(6)-1  Disclosure  of  return 
information  by  internal  revenue  officers 
and  employees  for  investigative  purposes. 

(a)  Disclosure  of  taxpayer  identity 
information  and  fact  of  investigation  in 
connection  with  official  duties  relating 
to  examination,  collection  activity,  civil 
or  criminal  investigation,  enforcement 
activity,  or  other  offense  under  the 
internal  revenue  laws.  In  connection 
with  the  performance  of  official  duties 
relating  to  any  examination,  collection 
activity,  civil  or  criminal  investigation, 
enforcement  activity,  or  other  offense 
under  the  internal  revenue  laws,  or  in 
connection  with  preparation  for  any 
proceeding  (or  investigation  which  may 
result  in  such  a  proceeding)  described  in 
section  6103(h)(2)  of  the  Internal 
Revenue  Code,  an  officer  or  employee  of 
the  Internal  Revenue  Service  or  Office 
of  the  Chief  Counsel  therefor  is 
authorized  to  disclose  taxpayer  identity 
information  (as  defined  in  section 
6103(b)(6)),  the  fact  that  the  inquiry 
pertains  to  the  performance  of  official 
duties,  and  the  nature  of  the  official 
duties  in  order  to  obtain  necessary 
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information  relating  to  performance  of 
such  official  duties  or  where  necessary 
in  order  to  properly  accomplish  any 
activity  described  in  subparagraph  (6)  of 
paragraph  (b)  of  this  section.  Disclosure 
of  taxpayer  identity  information  to  a 
person  other  than  the  taxpayer  to  whom 
such  taxpayer  identity  information 
relates  or  such  taxpayer’s  legal 
representative  for  the  purpose  of 
obtaining  such  necessary  information  or 
otherwise  properly  accomplishing  such 
activities  as  authorized  by  this 
paragraph  should  be  made,  however, 
only  if  the  necessary  information 
cannot,  under  the  facts  and 
circumstances  of  the  particular  case, 
otherwise  reasonably  be  obtained  in 
accurate  and  sufHciently  probative  form, 
or  in  a  timely  manner,  and  without 
impairing  the  proper  performance  of  the 
official  duties,  or  if  such  activities 
cannot  otherwise  properly  be 
accomplished  without  making  such 
disclosure. 

(b)  Disclosure  of  return  information  in 
connection  with  official  duties  relating 
to  examination,  collection  activity,  civil 
or  criminal  investigation,  enforcement 
activity,  or  other  offense  under  the 
internal  revenue  laws.  In  connection 
with  the  performance  of  official  duties 
relating  to  any  examination,  collection 
activity,  civil  or  criminal  investigation, 
enforcement  activity,  or  other  offense 
under  the  internal  revenue  laws,  an 
officer  or  employee  of  the  Service  or 
Office  of  the  Chief  Counsel  therefor  is 
authorized  to  disclose  return 
information  (as  deflned  in  section 
6103(b](2])  in  order  to  obtain  necessary 
information  relating  to  the  following — 

(1)  To  establish  or  verify  the 
correctness  or  completeness  of  any 
return  (as  deHned  in  section  6103(b}(l) 
of  the  Code)  or  return  information; 

(2)  To  determine  the  responsibility  for 
filing  a  return,  for  making  a  return  where 
none  has  been  made,  or  for  performing 
such  acts  as  may  be  required  by  law 
concerning  such  matters; 

(3)  To  establish  or  verify  the  liability 
(or  possible  liability]  of  any  person,  or 
the  liability  (or  possible  liability)  at  law 
or  in  equity  of  any  transferee  or 
fiduciary  of  any  person,  for  any  tax, 
penalty,  interest,  fine,  forfeiture,  or  other 
imposition  or  offense  under  the  internal 
revenue  laws  or  the  amount  thereof  to 
be  collected; 

(4)  To  establish  or  verify  misconduct 
(or  possible  misconduct)  or  other 
activity  proscribed  by.  the  internal 
revenue  laws; 

(5)  To  obtain  the  services  of  persons 
having  special  knowledge  or  technical 
skills  (such  as,  but  not  limited  to, 
knowledge  of  particular  facts  and 
circumstances  relevant  to  a  correct 


determination  of  a  liability  described  in 
subparagraph  (3)  of  this  paragraph  or 
skills  relating  to  handwriting  analysis, 
photographic  development,  soimd 
recording  enhancement,  or  voice 
identification]  or  having  recognized 
expertise  in  matters  involving  the 
valuation  of  property  where  relevant  to 
proper  performance  of  a  duty  or 
responsibility  described  in  this 
paragraph; 

(6)  To  establish  or  verify  the  financial 
status  or  condition  and  location  of  the 
taxpayer  against  whom  collection 
activity  is  or  may  be  directed,  to  locate 
assets  in  which  the  taxpayer  has  an 
interest,  to  ascertain  the  amount  of  any 
liability  described  in  subparagraph  (3)  of 
this  paragraph  to  be  collected,  or 
otherwise  to  apply  the  provisions  of  the 
Code  relating  to  establishment  of  liens 
against  such  assets,  or  levy  on,  or 
seizure,  or  sale  of,  the  assets  to  satisfy 
any  such  liability;  or 

(7)  To  prepare  for  any  proceeding 
described  in  section  6103(h)(2)  or 
conduct  an  investigation  which  may 
result  in  such  a  proceeding,  or  where 
necessary  in  order  to  accomplish  any 
activity  described  in  subparagraph  (6)  of 
this  paragraph. 

Disclosure  of  return  information  to  a 
person  other  than  the  taxpayer  to  whom 
such  return  information  relates  or  such 
taxpayer’s  legal  representative  for  the 
purpose  of  obtaining  information 
necessary  to  properly  carry  out  the 
foregoing  duties  and  responsibilities  as 
authorized  by  this  paragraph  or  for  the 
purpose  of  oUierwise  properly 
accomplishing  any  activity  described  in 
subparagraph  (6)  of  this  paragraph 
should  be  made,  however,  only  if  such 
necessary  information  cannot,  under  the 
facts  and  circumstances  of  the  particular 
case,  otherwise  reasonably  be  obtained 
in  accurate  and  sufficiently  probative 
form,  or  in  a  timely  manner,  and  without 
impairing  the  proper  performance  of 
such  duties  and  responsibilities,  or  if  the 
activities  described  in  subparagraph  (6) 
of  this  paragraph  cannot  otherwise 
properly  be  accomplished  without 
making  such  disclosure. 

(c)  Disclosure  of  return  information  in 
connection  with  certain  personnel  or 
claimant  representative  matters.  In 
connection  with  the  performance  of 
official  duties  relating  to  any 
investigation  concerned  with  the 
enforcement  of  any  provision  of  the 
Code,  including  enforcement  of  any 
rules,  directives,  or  manual  issuances 
prescribed  by  the  Secretary  or  his 
delegate  under  section  7803  or  any  other 
provision  of  the  Code,  which  affect  or 
may  affect  the  personnel  or  employment 
rights  or  status,  or  civil  or  criminal 


liability,  of  any  employee  or  former  or 
prospective  employee  of  the  Treasury 
Department  or  the  rights  of  any  person 
who  is  or  may  be  a  party  to  an 
administrative  action  or  proceeding 
pursuant  to  31  U.S.C.  1026,  an  officer  or 
employee  of  the  Service  or  Office  of  the 
Chief  Counsel  therefor  is  authorized  to 
disclose  return  information  (as  defined 
in  section  6103(b)(2))  for  the  purpose  of 
obtaining,  verifying,  or  establishing 
other  information  which  is  or  may  be 
relevant  and  material  to  such 
investigation.  Disclosure  of  return 
information  to  a  person  other  than  the 
taxpayer  to  whom  such  return 
information  relates  or  such  taxpayer’s 
legal  representative  for  the  purpose  of 
obtaining  information  necessary  to 
properly  carry  out  the  foregoing  duties 
and  responsibilities  as  authorized  by 
this  paragraph  should  be  made, 
however,  only  if  such  necessary 
information  cannot,  under  the  facts  and 
circumstances  of  the  particular  case, 
otherwise  reasonably  be  obtained  in 
accurate  and  sufficiently  probative  form, 
or  in  a  timely  manner,  and  without 
impairing  the  proper  performance  of 
such  duties  and  responsibilities. 

§  301.6103(IK2)-1  Disclosure  of  returns 
and  return  information  to  Pension  Benefit 
Guaranty  Corporation  for  purposes  of 
research  and  studies. 

(a)  General  rule.  Pursuant  to  the 
provisions  of  section  6103(1)(2)  of  the 
Internal  Revenue  Code  and  subject  to 
the  requirements  of  paragraph  (b)  of  this 
section,  officers  and  employees  of  the 
Internal  Revenue  Service  may  disclose 
returns  and  return  information  (as 
defined  by  section  6103(b))  to  officers 
and  employees  of  the  Pension  Benefit 
Guaranty  Corporation  for  purposes  of, 
but  only  to  the  extent  necessary  in, 
conducting  research  and  studies 
authorized  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

(b)  Procedures  and  restrictions. 
Disclosure  of  returns  or  return 
information  by  officers  or  employees  of 
the  Service  as  provided  by  paragraph  (a) 
of  this  section  will  be  made  only  upon 
written  request  to  the  Commissioner  of 
Internal  Revenue  by  the  Executive 
Director  of  the  Pension  Benefit  Guaranty 
Corporation  describing  the  returns  or 
return  information  to  be  disclosed,  the 
taxable  period  or  date  to  which  such 
returns  or  return  information  relates, 
and  the  purpose  for  which  the  returns  or 
return  information  is  needed  in  the 
administration  of  title  IV  of  {he 
Employee  Retirement  Income  Security 
Act  of  1974,  and  designating  by  title  the 
officers  and  employees  of  such 
corporation  to  whom  such  disclosure  is 
authorized.  No  such  officer  or  employee 
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to  whom  returns  or  return  information  is 
disclosed  pursuant  to  the  provisions  of 
paragraph  (a)  shall  disclose  such  returns 
or  return  information  to  any  person, 
other  than  the  taxpayer  by  whom  the 
return  was  made  or  to  whom  the  return 
information  relates  or  other  officers  or 
employees  of  such  corporation  whose 
duties  or  responsibilities  require  such 
disclosure  for  a  purpose  described  in 
paragraph  (a},  except  in  a  form  which 
cannot  be  associated  with,  or  otherwise 
identify,  directly  or  indirectly,  a 
particular  taxpayer. 

§  301.6103(l)(2)-2  Disclosure  of  returns 
and  return  information  to  Department  of 
Labor  for  purposes  of  research  and 
studies. 

(a)  General  rule.  Pursuant  to  the 
provisions  of  section  6103[1)(2)  of  the 
Internal  Revenue  Code  and  subject  to 
the  requirements  of  paragraph  (b)  of  this 
section,  officers  or  employees  of  the 
Internal  Revenue  Service  may  disclose 
returns  and  return  information  [as 
defined  by  section  6103(b])  to  officers 
and  employees  of  the  Department  of 
Labor  for  purposes  of,  but  only  to  the 
extent  necessary  in,  conducting  research 
and  studies  authorized  by  section  513  of 
the  Employee  Retirement  Income 
Security  Act  of  1974. 

(b)  Procedures  and  restrictions. 
Disclosure  of  returns  or  return 
information  by  officers  or  employees  of 
the  Service  as  provided  by  paragraph  (a) 

.of  this  section  will  be  made  only  upon 
written  request  to  the  Commissioner  of 
Internal  Revenue  by  the  Administrator 
of  the  Pension  and  Welfare  Benefit 
Programs  of  the  Department  of  Labor 
describing  the  returns  or  return 
information  to  be  disclosed,  the  taxable 
period  or  date  to  which  such  returns  or 
return  information  relates,  and  the 
purpose  for  which  the  returns  or  return 
information  is  needed  in  the 
administration  of  title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
and  designating  by  title  the  officers  and 
employees  of  such  department  to  whom 
such  disclosure  is  authorized.  No  such 
officer  or  employee  to  whom  returns  or 
return  information  is  disclosed  pursuant 
to  the  provisions  of  paragraph  (a)  shall 
disclose  such  returns  or  return 
information  to  any  person,  other  than 
the  taxpayer  by  whom  the  return  was 
made  or  to  whom  the  return  information 
relates  or  other  officers  or  employees  of 
such  department  whose  duties  or 
responsibilities  require  such  disclosure 
for  a  purpose  described  in  paragraph  [a], 
except  in  a  form  which  cannot  be 
associated  with,  or  otherwise  identify, 
directly  or  indirectly,  a  particular 
taxpayer. 


§  301.6103(l)(2)-3  Disclosure  to 
Department  of  Labor  and  Pension  Benefit 
Guaranty  Corporation  of  certain  returns 
and  return  information. 

(a)  Disclosures  following  general 
requests.  Pursuant  to  the  provisions  of 
section  6103(11(2)  of  the  Internal 
Revenue  Code  and  subject  to  the 
requirements  of  this  paragraph,  officers 
or  employees  of  the  Internal  Revenue 
Service  may  disclose  the  following 
returns  and  return  information  (as 
defined  by  section  6103(b))  to  officers 
and  employees  of  the  Department  of 
Labor  or  the  Pension  BeneHt  Guaranty 
Corporation  for  purposes  of,  but  only  to 
the  extent  necessary  in,  the 
administration  of  tide  I  or  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (hereinafter  referred  to  in 
this  section  as  the  Act) — 

(1)  Notification  of  receipt  by  the 
Service  of  an  application  by  a  particular 
taxpayer  for  a  determination  of  whether 
a  pension,  profit-sharing,  or  stock  bonus 
plan,  a  trust  which  is  a  part  of  such  a 
plan,  or  an  annuity  or  bond  purchase 
plan  meets  the  applicable  requirements 
of  part  I  of  subchapter  D  of  chapter  1  of 
the  Code; 

(2)  Notification  that  a  particular 
application  described  in  subparagraph 
(1)  of  this  paragraph  alleges  that  certain 
employees  may  be  excluded  from 
participation  by  reason  of  section 
410(b)(2)  (A)  and  (B)  for  the  purpose  of 
obtaining  the  finding  necessary  for  the 
application  of  such  section: 

(3)  An  application  by  a  particular 
taxpayer  for  a  determination  of  whether 
a  pension,  proht-sharing,  or  stock  bonus 
plan,  or  an  annuity  or  bond  purchase 
plan,  meets  the  applicable  requirements 
of  part  I  of  subchapter  D  of  chapter  1  of 
the  Code  with  respect  to  a  termination 
or  proposed  termination  of  the  plan  or  to 
a  partial  termination  or  proposed  partial 
termination  of  the  plan,  and  any 
statement  filed  as  provided  by  section 
6058(b); 

(4)  Notification  that  the  Service  has 
determined  that  a  plan  or  trust 
described  in  subparagraph  (1)  or  (3)  of 
this  paragraph  meets  or  does  not  meet 
the  applicable  requirements  of  part  1  of 
subchapter  D  of  chapter  1  of  the  Code 
and  has  issued  a  determination  letter  to 
such  effect  to  a  particular  taxpayer  or 
that  an  application  for  such  a 
determination  has  been  withdrawn  by 
the  taxpayer, 

(5)  If  the  Department  of  Labor  or  the 
Pension  Benefit  Guaranty  Corporation 
has  commented  on  an  application  upon 
which  a  determination  letter  described 
in  subparagraph  (4)  of  this  paragraph 
has  been  issued,  a  copy  of  P's  letter  or 
document  issued  to  the  applicant: 


(6)  NotiHcation  to  a  particular 
taxpayer  that  the  Service  intends  to 
disqualify  a  pension,  profit-sharing,  or 
stock  bonus  plan,  a  trust  which  is  a  part 
of  such  plan,  or  an  annuity  or  bond 
purchase  plan  because  such  plan  or 
trust  does  not  meet  the  requirements  of 
section  410(a)  or  411  as  of  the  date  that 
such  notification  is  issued; 

(7)  Notification  required  by  section 
3002(a)  of  the  Act  of  the  commencement 
of  any  proceeding  to  determine  whether 
a  particular  pension,  profit-sharing,  or 
stock  bonus  plan,  a  trust  which  is  a  part 
of  such  plan,  or  an  aimuity  or  bond 
purchase  plan  meets  the  requirements  of 
section  410(a)  or  411; 

(8)  Prior  to  issuance  of  a  notice  of 
deficiency  to  a  particular  taxpayer 
under  section  6212,  notification  that  the 
Service  has  determined  that  a  deficiency 
exists  under  section  6211  with  respect  to 
the  tax  imposed  by  section  4971  (a)  or 
(b)  on  such  taxpayer,  except  that  if  the 
Service  determines  that  the  collection  of 
such  tax  is  in  jeopardy  within  the 
meaning  of  section  6861(a),  such 
notification  may  be  disclosed  after 
issuance  of  the  notice  of  deficiency  or 
jeopardy  assessment; 

(9)  Notification  of  receipt  by  the 
Service  of,  and  action  taken  with 
respect  to,  an  application  by  or  on 
behalf  of  a  particular  taxpayer  for  a 
waiver  of  the  tax  imposed  by  section 
4971  (b): 

(10)  ^ior  to  issuance  of  a  notice  of 
deficiency  to  a  particular  taxpayer 
under  section  6212,  notification  that  a 
deficiency  exists  imder  section  6211 
with  respect  to  the  tax  imposed  by 
section  4975  (a)  or  (b)  on  such  taxpayer, 
except  that  if  the  Service  determines 
that  the  collection  of  such  tax  is  in 
jeopardy  within  the  meaning  of  section 
6861(a),  such  notification  may  be 
disclosed  after  issuance  of  the  notice  of 
deficiency  or  jeopardy  assessment: 

(11)  Notification  that  the  Service  has 
waived  the  teix  imposed  by  section 
4975(b)  on  a  particular  taxpayer, 

(12)  Notification  of  applicability  of 
section  4975  to  a  particular  pension, 
profit-sharing,  or  stock  bonus  plan,  a 
trust  which  is  a  part  of  such  plan,  or  an 
annuity  or  stock  purchase  plan  engaged 
in  prohibited  transactions  within  the 
meaning  of  section  4975(c); 

(13)  Notification  to  a  plan 
administrator  that  the  Service  has 
determined  that  a  pension,  profit- 
sharing,  stock  bonus,  annuity,  or  stock 
purchase  plan  no  longer  meets  the 
requirements  of  section  401(a)  or 
404(a)(2): 

(14)  Notification  that  the  Service  has 
determined  that  there  has  been  a 
termination  or  partial  termination  of  a 
particular  pension,  profit-sharing,  stock 
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bonus,  annuity,  or  stock  purchase  plan 
within  the  meaning  of  section  411  (d)  [3]; 

(15)  Notification  of  the  occurrence  of 
an  event  (other  than  an  event  described 
in  subparagraph  (13),  (14),  or  (18]  of  this 
paragraph)  which  the  Service  has 
determined  to  indicate  that  a  particular 
pension,  proHt-sharing,  stock  bonus, 
annuity,  or  stock  purchase  plan  may  not 
be  sound  under  section  4043(c](2]  of  the 
Act: 

(16)  Notification  that  the  Service  has 
received  and  responded  to  a  request  on 
behalf  of  a  particular  pension,  profit- 
sharing,  or  stock  bonus  plan,  a  trust 
which  is  a  part  of  such  plan,  or  an 
annuity  or  stock  purchase  plan  for  an 
extension  of  time  for  filing  an  annual 
return  by  such  plan  or  trust; 

(17)  Notification  that  the  Service  has 
received  and  responded  to  a  request  on 
behalf  of  a  particular  pension,  profit- 
sharing,  or  stock  bonus  plan,  a  trust 
which  is  a  part  of  such  plan,  or  an 
annuity  or  stock  purchase  plan  to 
change  the  annual  accounting  period  of 
such  plan  or  trust; 

(18)  Notification  that  the  Service  has 
determined  that  a  particular  plan  does 
not  meet  the  requirements  of  section  412 
without  regard  to  whether  such  plan  is 
one  described  in  section  4021(a](2]  of 
the  Act; 

(19)  NotiHcation  of  the  results  of  an 
investigation  by  the  Service  requested 
by  the  Department  of  Labor  or  the 
Pension  Benefit  Guaranty  Corporation, 
or  both,  with  respect  to  whether  the  tax 
described  in  section  4971  should  be 
imposed  on  any  employer  named  in  such 
request  or  whether  the  tax  imposed  by 
section  4975  should  be  paid  by  any 
person  named  in  the  request; 

(20)  Notification  of  receipt  by  the 
Service  of  an  application  by  a  particular 
taxpayer  for  exemption  under  section 
4975(c)(2)  or  of  initiation  by  the  Service 
of  an  administrative  proceeding  for  such 
exemption; 

(21)  Notification  of  receipt  by  the 
Service  of,  and  action  taken  with 
respect  to,  an  application  by  or  on 
behalf  of  a  particular  taxpayer  for  a 
waiver  or  variance  of  the  minimum 
funding  standard  under  section  303  of 
the  Act  or  section  412(d): 

(22)  NotiHcation  that  the  Service 
intends  to  undertake,  in  undertaking,  or 
has  completed,  an  examination  to 
determine  whether — 

(i)  A  particular  pension,  profit-sharing, 
or  stock  bonus  plan,  a  trust  which  is  a 
part  of  such  plan,  or  an  annuity  or  stock 
purchase  plan  meets  the  applicable 
requirements  of  part  I  of  subchapter  D  of 
chapter  1  of  the  Code, 

(ii)  Any  particular  person  is,  or  may 
be,  liable  for  any  tax  imposed  by  section 
4971  or  4975,  or 


(iii)  A  particular  employee  welfare 
benefit  plan,  as  defined  in  section  3(1]  of 
the  Act,  meets  the  applicable 
requirements  of  section  501(c)  or  120, 
Together  with  any  completed 
Department  of  Labor  or  Pension  Benefit 
Guaranty  Corporation  form  (and 
supplemental  schedules)  relating  to  such 
examination; 

(23)  Copies  of  initial  pleadings 
indicating  that  the  Service  intends  to 
intervene  in  a  civil  action  under  section 
502(h)  of  the  Act.  Return  information 
disclosed  under  this  paragraph  includes 
the  taxpayer  identity  information  (as 
defined  in  section  6103(b)(6))  of  the  plan 
or  trust,  the  name  and  address  of  the 
sponsor  and  administrator  of  the  plan  or 
trustee  of  the  trust,  and  the  name  and 
address  of  the  person  authorized  to 
represent  the  plan  or  trust  before  the 
Service; 

(24)  Notification  of  receipt  by  the 

Service  of  a  request  for  technical  advice 
as  to  whether  a  particular  pension, 
profit-sharing,  or  stock  bonus  plan,  a 
trust  which  ^  plan,  or  an 

annuity  or  bond  purchase  plan  should 
be  disqualified  because  of  fiduciary 
actions  subject  to  part  4  of  subtitle  B  of 
title  I  of  the  Act  which  may  violate  the 
exclusive  benefit  rule  of  section  401(a]: 

(25)  Notification  of  receipt  by  the 
National  Office  of  the  Service  of  a 
request  by  or  on  behalf  of  a  particular 
taxpayer  for  a  ruling,  opinion,  variance, 
or  waiver  under  any  provision  of  title  1 
of  the  Act  and  a  copy  of  any  such  ruling, 
opinion,  variance  or  waiver; 

(26)  Notification  that  the  Service 
proposes  to  take  substantive  action 
which  would  significantly  impact  on  or 
substantially  affect  collectively 
bargained  plans  and  a  description  of 
such  proposed  substantive  action;  and 

(27)  Notification  of  receipt  by  the 
Service  of,  and  action  taken  with 
respect  to,  a  request  by  a  particular 
taxpayer  for  a  ruling  under  section 
412(c)(8),  412(e),  or  412(f). 

Disclosure  of  returns  or  return 
information  as  provided  by  this 
paragraph  will  be  made  only  following 
receipt  by  the  Commissioner  of  Internal 
Revenue  of  an  annual  written  request 
for  such  disclosure  by  the  Administrator 
of  Pension  and  Benefit  Welfare 
Programs  of  the  Department  of  Labor  or 
the  Executive  Director  of  the  Pension 
Benefit  Guaranty  Corporation  describing 
the  categories  of  returns  or  return 
information  to  be  disclosed  by  the 
Service  and  the  particular  purpose  for 
which  the  returns  or  return  information 
is  needed  in  the  administration  of  title  I 
or  IV  of  the  Act,  and  designating  by  title 
the  officers  and  employees  of  the 
Department  of  Labor  or  such 


corporation  to  whom  such  disclosure  is 
authorized. 

(b)  Additional  returns  and  return 
information  subject  to  disclosure — (1) 
Returns  and  return  information  relating 
to  automatic  notification.  Subject  to  the 
requirements  of  subparagraph  (3)  of  this 
paragraph,  officers  or  employees  of  the 
Service  may  disclose  to  officers  and 
employees  of  the  Department  of  Labor 
or  Uie  Pension  Benefit  Guaranty 
Corporation  for  purposes  of,  but  only  to 
the  extent  necessary  in,  the 
administration  of  title  I  or  FV  of  the  Act 
additional  returns  and  return 
information  relating  to  any  item 
described  in  paragraph  (a)  of  this 
section. 

(2)  Other  returns  and  return 
information.  Subject  to  the  requirements 
of  subparagraph  (3)  of  this  paragraph, 
officers  or  employees  of  the  Service  may 
disclose  to  officers  and  employees  of  the 
Department  of  Labor  or  the  Pension 
Benefit  Guaranty  Corporation  returns 
and  return  information  (other  than 
returns  and  return  information  disclosed 
as  provided  by  paragraph  (a)  of  this 
section  or  §  301.6103  (7)  (2]-l  or 

§  301.6103(7)  (2]-2]  for  purposes  of,  but 
only  to  the  extent  necessary  in, 
administration  of  title  I  or  IV  of  the  Act. 

(3)  Procedures.  Disclosure  of  returns 
or  return  information  by  officers  or 
employees  of  the  Service  as  provided  by 
this  paragraph  will  be  made  only  upon 
written  request  to  the  Commissioner  of 
Internal  Revenue  or  his  delegate  by  the 
Secretary  of  Labor  or  his  delegate  or  the 
Executive  Director  of  the  Pension 
Benefit  Guaranty  Corporation  or  his 
delegate  identifying  the  particular 
taxpayer  by  whom  such  return  was 
made  or  to  whom  such  return 
information  relates,  describing  the 
particular  returns  or  return  information 
to  be  disclosed,  stating  the  purpose  for 
which  the  returns  or  return  information 
is  needed  in  the  administration  of  title  I 
or  IV  of  the  Act,  and  designating  by  title 
the  officers  and  employees  of  such 
department  or  corporation  to  whom 
such  disclosure  is  authorized. 

(c)  Disclosure  and  use  of  returns  and 
return  information  by  officers  and 
employees  of  Department  of  Labor, 
Pension  Benefit  Guaranty  Corporation, 
and  Department  of  Justice — (1)  Use  by 
officers  and  employees  of  Department  of 
Labor  and  Pension  Benefit  Guaranty 
Corporation.  Returns  and  return 
information  disclosed  to  officers  and 
employees  of  the  Department  of  Labor 
and  the  Pension  Benefit  Guaranty 
Corporation  as  provided  by  this  section 
may  be  used  by  such  officers  and 
employees  for  purposes  of,  but  only  to 
the  extent  necessary  in,  administration 
of  any  provision  of  title  I  or  IV  of  the 
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Act,  including  any  preparation  for  any 
administrative  or  judicial  proceeding  (or 
investigation  which  may  result  in  such  a 
proceeding)  authorized  by,  or  described 
in,  title  I  or  IV  of  the  Act. 

(2)  Disclosure  by  officers  and 
employees  of  Department  of  Labor  and 
Pension  Benefit  Guaranty  Corporation 
to,  and  use  by,  other  persons,  including 
officers  and  employees  of  the 
Department  of  Justice,  (i)  Returns  and 
return  information  disclosed  to  o^icers 
and  employees  of  the  Department  of 
Labor  or  the  Pension  Benefit  Guaranty 
Corporation  as  provided  by  this  section 
may  be  disclosed  by  such  officers  and 
employees  to  officers  and  employees  of 
the  Department  of  Justice  (including 
United  States  attorneys)  personally  and 
directly  engaged  in,  and  for  their 
necessary  use  in,  any  Federal  grand  jury 
proceeding,  or  preparation  for  any  civil 
or  criminal  judicial  proceeding  (or  for 
their  necessary  use  in  an  investigation 
which  may  result  in  such  a  proceeding), 
authorized  by,  or  described  in,  title  1  or 
IV  of  the  Act. 

(ii)  Returns  and  return  information 
disclosed  to  officers  and  employees  of 
the  Department  of  Labor,  the  Pension 
Benefit  Guaranty  Corporation,  and  the 
Department  of  Justice  as  provided  by 
this  section  may  be  disclosed  by  such 
officers  and  employees  to  other  persons, 
including,  but  not  limited  to,  persons 
described  in  subparagraph  (2)(iii)  of  this 
paragraph,  but  only  to  the  extent 
necessary  in  connection  with 
administration  of  the  provisions  of  title  1 
or  IV  of  the  Act,  including  a  Federal 
grand  jury  proceeding,  and  proper 
preparation  for  a  proceeding  (or 
investigation),  described  in 
subparagraph  (1)  or  (2)(i).  Such 
disclosures  may  include,  but  are  not 
limited  to,  disclosures  where 
necessary — 

(A)  To  properly  obtain  the  services  of 
persons  having  special  knowledge  or 
technical  skills; 

(B)  To  properly  interview,  consult, 
depose,  or  interrogate  or  otherwise 
obtain  relevant  information  from  the 
taxpayer  to  whom  such  return  or  return 
information  relates  (or  the  legal 
representative  of  such  taxpayer)  or  any 
witness  who  may  be  called  to  give 
evidence  in  the  proceeding;  or 

(C)  To  properly  conduct  negotiations 
concerning,  or  obtain  authorization  for, 
settlement  or  disposition  of  the 
proceeding,  in  whole  or  in  part,  or 
stipulations  of  fact  in  connection  with 
the  proceeding. 

Disclosure  of  a  return  or  return 
information  to  a  person  other  than  the 
taxpayer  to  whom  such  return  or  return 
information  relates  (or  the  legal 


representative  of  such  taxpayer)  to 
properly  accomplish  any  purpose  or 
activity  described  in  this  subparagraph 
should  be  made,  however,  only  if  such 
purpose  or  activity  cannot  otherwise 
properly  be  accomplished  without 
making  such  disclosure. 

(iii)  Among  those  persons  to  whom 
returns  and  retium  information  may  be 
disclosed  by  officers  and  employees  of 
the  Department  of  Labor,  the  Pension 
Benefit  Guaranty  Corporation,  and  the 
Department  of  Justice  as  provided  by 
subparagraph  (2)(ii)  of  this  paragraph 
are: 

(A)  Other  officers  and  employees  of 
the  Department  of  Labor,  the  Pension 
Benefit  Guaranty  Corporation,  and  the 
Department  of  Justice; 

(B)  Officers  and  employees  of  another 
Federal  agency  (as  defined  in  section 
6103(b)(9))  working  under  the  direction 
and  control  of  such  officers  and 
employees  of  the  Department  of  Labor, 
the  Pension  Benefit  Guaranty 
Corporation,  or  the  Department  of 
Justice;  and 

(C)  Court  reporters. 

Disclosure  of  returns  or  return 
information  to  other  persons  by  officers 
and  employees  of  the  Department  of 
Labor  or  the  Pension  Benefit  Guaranty 
Corporation  as  provided  by 
subparagraph  (2)(ii)  of  this  paragraph  for 
purposes  of  conducting  research, 
surveys,  studies,  and  publications 
referred  to  in  section  513(a),  or 
authorized  by  title  IV,  of  the  Act  shall  be 
restricted,  however,  to  disclosure  to 
other  officers  and  employees  of  such 
department  or  corporation  to  whom 
such  disclosure  is  necessary  in 
connection  with  such  conduct  or  to  the 
taxpayer  by  whom  such  return  was 
made  or  to  whom  such  return 
information  relates  if  the  retmn  or 
return  information  can  be  associated 
with,  or  otherwise  identify,  directly  or 
indirectly,  a  particular  taxpayer. 

(3)  Disclosure  in  judicial  proceedings, 
A  return  or  return  information  disclosed 
to  officers  and  employees  of  the 
Department  of  Labor,  the  Pension 
Benefit  Guaranty  Corporation,  or  the 
Department  of  Justice  as  provided  by 
this  section  may  be  entered  into 
evidence  by  such  officers  or  employees 
in  a  civil  or  criminal  judicial  proceeding 
authorized  by,  or  described  in,  title  I  or 
IV  of  the  Act,  provided  that,  in  the  case 
of  a  judicial  proceeding  described  in 
section  6103(i)(4),  the  requirements  of 
section  6103(i)(4]  have  first  been  met. 

(d)  Disclosure  of  returns  and  return 
information  in  connection  with  certain 
consultations  between  Departments  of 
the  Treasury  and  Labor.  Upon  general 
written  request  to  the  Commissioner  of 


Internal  Revenue  by  the  Secretary  of 
Labor,  officers  and  employees  of  the 
Service  may  disclose  to  officers  and 
employees  of  the  Department  of  Labor 
such  rehurns  and  return  information  as 
may  be  necessary  to  properly  carry  out 
any  consultation  required  by  section 
3002,  3003,  or  3004  of  the  Act. 

(e)  Return  information  open  to  public 
inspection  under  section  6104.  Nothing 
in  these  regulations  shall  be  construed 
to  deny  officers  and  employees  of  the 
Department  of  Labor  and  the  Pension 
Benefit  Guaranty  Corporation  the  right 
to  inspect  return  information  available 
to  the  public  under  section  6104  of  the 
Code. 

§  301.6103(n)-1  Disclosure  of  returns  and 
return  Information  In  connection  with 
procurement  of  property  and  services  for 
tax  administration  purposes. 

(a)  General  rule.  Pursuant  to  the 
provisions  of  section  6103(n)  of  the 
Internal  Revenue  Code  and  subject  to 
the  requirements  of  paragraphs  (b),  (c), 
and  (d)  of  this  section,  officers  or 
employees  of  the  Treasury  Department, 
a  State  tax  agency,  or  the  Social 
Security  Administration  are  authorized 
to  disclose  returns  and  return 
information  (as  defined  in  section 
6103(b))  to  any  person  (including,  in  the 
case  of  the  Treasury  Department,  any 
person  described  in  section  7513(a)),  or 
to  an  officer  or  employee  of  such  person, 
to  the  extent  necessary  in  connection 
with  contractual  procurement  of — 

(1)  Equipment  or  other  property,  or 

(2)  Services  relating  to  the  processing, 
storage,  transmission,  or  reproduction  of 
such  returns  or  return  information,  or  to 
the  programming,  maintenance,  repair, 
or  testing  of  equipment  or  other 
property,  for  purposes  of  tax 
administration  (as  defined  in  section 
6103(b)(4)). 

No  person,  or  officer  or  employee  of 
such  person,  to  whom  a  return  or  return 
information  is  disclosed  by  an  officer  or 
employee  of  the  Treasury  Department, 
the  State  tax  agency,  or  the  Social 
Security  Administration  under  the 
authority  of  this  paragraph  shall  in  turn 
disclose  such  retium  or  return 
information  for  any  purpose  other  than 
as  described  in  this  paragraph,  and  no 
such  further  disclosure  for  any  such 
described  purpose  shall  be  made  by 
such  person,  officer,  or  employee  to 
anyone,  other  than  another  officer  or 
employee  of  such  person  whose  duties 
or  responsibilities  require  such 
disclosure  for  a  piupose  described  in 
this  paragraph,  without  written  approval 
by  the  Internal  Revenue  Service. 

(b)  Limitations.  For  purposes  of 
paragraph  (a)  of  this  section,  disclosure 
of  returns  or  return  information  in 
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connection  with  contractual 
procurement  of  property  or  services 
described  in  such  paragraph  will  be 
treated  as  necessary  only  if  such 
procurement  or  the  performance  of  such 
services  cannot  otherwise  1)0 
reasonably,  properly,  or  economically 
carried  out  or  performed  without  such 
disclosure.  Thus,  for  example, 
disclosures  of  returns  or  return 
information  to  employees  of  a  contractor 
for  purposes  of  progranuning, 
maintaining,  repairing,  or  testing 
computer  equipment  used  by  the 
Internal  Revenue  Service  or  a  State  tax 
agency  should  be  made  only  if  such 
services  cannot  be  reasonably,  properly, 
or  economically  performed  by  use  of 
information  or  other  data  in  a  form 
which  does  not  identify  a  particular 
taxpayer.  If,  however,  disclosure  of 
returns  or  return  information  is  in  fact 
necessary  in  order  for  such  employees 
to  reasonably,  properly,  or  economically 
perform  the  computer  related  services, 
such  disclosures  should  be  restricted  to 
returns  or  retium  information  selected  or 
appearing  at  random.  Further,  for 
purposes  of  paragraph  (a),  disclosure  of 
returns  or  return  information  in 
connection  with  the  contractual 
prociu’ement  of  property  or  services 
described  in  such  paragraph  should  be 
made  only  to  the  extent  necessary  to 
reasonably,  properly,  or  economically 
conduct  such  procurement  activity. 

Thus,  for  example,  if  an  activity 
described  in  paragraph  (a)  can  be 
reasonably,  properly,  and  economically 
conducted  by  disclosure  of  only  parts  or 
portions  of  a  return  or  if  deletion  of 
taxpayer  identity  information  (as 
defined  in  section  6103(b](6]  of  the 
Code]  reflected  on  a  return  would  not 
seriously  impair  the  ability  of  the 
contractor  or  his  ofHcers  or  employees 
to  conduct  the  activity,  then  only  such 
parts  or  portions  of  the  return,  or  only 
the  return  with  taxpayer  identity 
infonllation  deleted,  should  be 
disclosed. 

(c)  Notification  requirements.  Each 
officer  or  employee  of  any  person  to 
whom  returns  or  return  information  is  or 
may  be  disclosed  as  authorized  by 
paragraph  (a)  of  this  section  shall  be 
notified  in  writing  by  such  person  that 
returns  or  return  information  disclosed 
to  such  offlcer  or  employee  can  be  used 
only  for  a  purpose  and  to  the  extent 
authorized  by  paragraph  (a)  of  this 
section  and  that  further  disclosure  of 
any  such  returns  or  return  information 
for  a  purpose  or  to  an  extent 
unauthorized  by  such  paragraph 
constitutes  a  felony,  punishable  upon 
conviction  by  a  fine  of  as  much  as 
$5,000,  or  imprisonment  for  as  long  as  5 


years,  or  both,  together  with  the  costs  of 
prosecution.  Such  person  shall  also  so 
notify  each  such  officer  and  employee 
that  any  such  unauthorized  further 
disclosure  of  returns  or  return 
information  may  also  result  in  an  award 
of  civil  damages  against  the  officer  or 
employee  in  an  amount  not  less  than 
$1,000  with  respect  to  each  instance  of 
unauthorized  disclosure. 

(d)  Safeguards.  Any  person  to  whom  a 
return  or  return  information  is  disclosed 
as  authorized  by  paragraph  (a)  of  this 
section  shall  comply  with  all  applicable 
conditions  and  requirements  which  may 
be  prescribed  by  the  Internal  Revenue 
Service  for  the  purposes  of  protecting 
the  confidentiality  of  returns  and  return 
information  and  preventing  disclosures 
of  returns  or  return  information  in  a 
manner  unauthorized  by  paragraph  (a). 
The  terms  of  any  contract  between  the 
Treasury  Department,  a  State  tax 
agency,  or  the  Social  Security 
Administration  and  a  person  pursuant  to 
which  a  return  or  return  information  is 
or  may  be  disclosed  for  a  purpose 
described  in  paragraph  (a)  shall  provide, 
or  shall  be  amended  to  provide,  that 
such  person,  and  officers  and  employees 
of  the  person,  shall  comply  with  all  such 
applicable  conditions  and  restrictions  as 
may  be  prescribed  by  the  Service  by 
regulation,  published  rules  or 
procedures,  or  written  communication  to 
such  person.  If  the  Service  determines 
that  any  person,  or  an  officer  or 
employee  of  any  such  person,  to  whom 
returns  or  return  information  has  been 
disclosed  as  provided  in  paragraph  (a) 
has  failed  to,  or  does  not,  satisfy  such 
prescribed  conditions  or  requirements, 
the  Service  may  take  such  actions  as  are 
deemed  necessary  to  ensure  that  such 
conditions  or  requirements  are  or  will  be 
satisfied,  including — 

(1)  Suspension  or  termination  of  any 
duty  or  obligation  arising  imder  a 
contract  with  the  Treasury  Department 
referred  to  in  this  paragraph  or 
suspension  of  disclosures  by  the 
Treasury  Department  otherwise 
authorized  by  paragraph  (a)  of  this 
section,  or 

(2)  Suspension  of  further  disclosures 
of  returns  or  return  information  by  the 
Service  to  the  State  tax  agency,  until  the 
Service  determines  that  such  conditions 
and  requirements  have  been  or  will  be 
satisfied. 

(e)  Definitions,  For  purposes  of  this 
section — 

(1)  The  term  “Treasury  Department” 
includes  the  Internal  Revenue  Service 
and  the  Office  of  the  Chief  Counsel  for 
the  Internal  Revenue  Service,  and 

(2)  The  term  “State  tax  agency” 
means  an  agency,  body,  or  commission 
described  in  section  6103(d)  of  the  Code. 


§  301.6103(p)(2)(B)-1  Disclosure  of  certain 
returns  and  return  Information  by  other 
Federal  agencies. 

(a)  General  rule.  Subject  to  the 
requirements  of  this  section,  returns  and 
return  information  disclosed  by  the 
Internal  Revenue  Service  to  officers  and 
employees  of  another  Federal  agency 
(as  defined  in  section  6103(b](9]  of  the 
Internal  Revenue  Code)  as  provided  by 
section  6103  may,  if  the  Commissioner  of 
Internal  Revenue  determines  that  such 
returns  or  return  information  is  more 
readily  available  from  such  Federal 
agency,  be  disclosed  by  such  officers 
and  employees  to  officers  and 
employees  of  another  Federal  agency, 
the  General  Accounting  Office,  an 
agency,  body,  or  commission  described 
in  section  6103(d)  or  (1)(6],  or  a  person 
described  in  section  6103(e]  for  a 
purpose  or  use  authorized  or  required 
by,  but  subject  to  any  requirements 
imposed  by,  any  other  provision  of 
section  6103  and  the  regulations 
thereunder.  Any  such  disclosure  may  be 
made  only  as,  to  the  extent,  and  to  such 
persons  as  may  be  authorized  in  writing 
by  the  Commissioner  pursuant  to  a 
written  request  for  such  disclosure  by 
such  person,  and  containing  such 
information,  as  may  be  designated  or 
provided  by  the  applicable  provisions  of 
section  6103  and  the  regulations 
thereimder  pursuant  to  which  the 
disclosure  is  sought.  Such  disclosure 
authorization  by  the  Commissioner  shall 
be  directed  to  the  head  of  the  Federal 
agency  from  which  disclosure  is  sought 
and  may  contain  such  conditions  or 
restrictions  as  the  Commissioner  may 
prescribe. 

(b)  Records  and  reports  of  disclosure. 
The  Federal  agency  making  a  disclosure 
authorized  by  paragraph  (a)  of  this 
section  shall  maintain  to  the  satisfaction 
of  the  Service  a  permanent  system  of 
standardized  records  with  respect  to 
any  disclosure  authorization  by  the 
Commissioner  described  in  paragraph 
(a)  and  any  disclosure  of  returns  or 
return  information  made  pursuant  to 
such  authorization.  In  order  to  enable 
the  Service  to  make  a  timely  submission 
of  the  public  report  on  disclosures  to  the 
Joint  Committee  on  Taxation  as  required 
by  section  6103(p](3)(C)  of  the  Code,  the 
Federal  agency  shall,  within  30  days 
after  the  close  of  each  calendar  year, 
furnish  to  the  Commissioner  a  report 
with  respect  to  such  records  which 
provides  the  number  of — 

(1)  Disclosure  authorizations  by  the 
Commissioner, 

(2)  Instances  in  which  returns  or 
return  information  was  disclosed 
pursuant  to  such  disclosure 
authorizations  and  to  disclosure 
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authorizations  executed  in  prior 
calendar  years,  and 
(3)  Taxpayers  whose  returns  or  return 
information  with  respect  to  whom  was 
disclosed  pursuant  to  the  disclosure  - 
authorization  described  in  subparagraph 
(2). 

In  addition,  in  order  to  enable  the 
Service  to  make  a  timely  submission  of 
the  report  to  the  Joint  Committee  on 
Taxation  required  by  section 
6103{p)(3)(B),  the  Federal  agency  shall 
furnish  to  the  Commissioner  a  report 
with  respect  to,  or  summary  of,  the 
records  at  such  time  or  times,  in  such 
form,  and  containing  such  information 
as  the  Commissioner  may  prescribe  in  a 
written  request  directed  to  the  head  of 
such  Federal  agency.  The  requirements 
of  this  paragraph  do  not  apply  to 
disclosures  of  taxpayer  identity 
information  described  in  section  6103[m) 
or  to  disclosures  of  returns  and  retiun 
information  as  provided  by  paragraph 
(a)  which,  had  such  disclosures  been 
made  directly  by  the  Service,  would  not 
have  been  subject  to  the  recordkeeping 
requirements  imposed  by  section 
6103(p)(3)(A). 

PART  404— TEMPORARY 
REGULATIONS  ON  PROCEDURE  AND 
ADMINISTRATION  UNDER  THE  TAX 
REFORM  ACT  OF  1976 

§§  404.6103(a)-1. 404.6103(a)-2, 
404.6103(C)-1, 404.6103(i)-1, 404.610301(2)- 
1, 404.6103(k)(6)-1,  and  404.6103(n)-1 
(Deleted! 

Par.  4.  Sections  404.6103(a)-l, 
404.6103(a)-2,  404.6103(c)-l.  404.6103(i)- 
1.  404.6103(j)(2)-l,  404.6103(k)(6)-l.  and 
404.6103(n]-l  are  deleted. 

PART  420— TEMPORARY 
REGULATIONS  ON  PROCEDURE  AND 
ADMINISTRATION  UNDER  THE 
EMPLOYEE  RETIREMENT  INCOME 
SECURITY  ACT  OF  1974 

§§  420.6103(1X21-1, 420.6103(11(21-2,  and 
420.6103(11(21-3  [Deleted] 

Par.  5.  Sections  420.6103(/)(2)-l, 
420.6103(7)(2)-2,  and  420.6103(0 (2)-3  are 
deleted. 

|FR  Doc.  80-30892  Filed  9-30-80:  5:01  pm) 

BILLINQ  CODE  4830-01-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  28 

Fire  Island  National  Seashore;  Zoning 
Standards;  Correction 

agency:  National  Park  Service,  Interior. 
action:  Correction  to  final  rule. 


summary:  On  September  10. 1980  (45  FR 
59569)  the  National  Park  Service 
published  final  zoning  standards  for  Fire 
Island  National  Seashore,  New  York. 
This  is  a  correction  to  that  Hnal  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joel  Pickelner,  Superintendent,  Fire 
Island  National  Seashore,  Patchogue, 
New  York  11772.  Telephone:  (516)  289- 
4810. 

In  the  Federal  Register  document  of 
September  10, 1980,  the  following 
correction  should  be  made  on  page 
59572. 

1.  The  Part  title  should  read: 

PART  28— FIRE  ISLAND  NATIONAL 
SEASHORE;  ZONING  STANDARDS 

F.  R.  HoUand,  Jr., 

Acting,  Associate  Director,  Management  and 
Operations. 

(FR  Doc.  80-30891  Filed  10-2-80;  8:45  am) 

BILLING  CODE  4310-70-M 


POSTAL  RATE  COMMISSION 

39  CFR  Parts  3000  and  3001 

[Docket  No.  RM80-1;  Order  No.  354] 

Rules  of  Practice  and  Related 
Standards  of  Conduct  (Annual  Review 
of  Regulations) 

September  10, 1980. 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Final  rules. 

SUMMARY:  The  amendments  to  our  rules 
that  we  adopt  here  are  the  culmination 
of  our  second  annual  review  of  our  rules 
conducted  under  our  plan  for 
implementing  Executive  Order  No.  12044 
(43  FR  12661,  March  24, 1978).  They 
establish  procedures  governing  the 
rejection  of  defective  Postal  Service  rate 
and  classiHcation  requests,  modify  our 
rules  concerning  ex  parte 
communications  with  the  Officer  of  the 
Commission,  and  modify  our  rules 
concerning  discovery,  witnesses' 
workpapers,  and  library  references. 
EFFECTIVE  DATE:  September  10, 1980. 

FOR  FURTHER  INFORMATION  CONTACr. 
David  F.  Stover,  General  Counsel,  Postal 
Rate  Commission,  Suite  500,  2000  L 
Street,  N.W.,  Washington,  D.C.  20268: 
(202)  254-3824. 

SUPPLEMENTARY  INFORMATION: 

Consistent  with  our  plan  for 
implementing  Executive  Order  No.  12044 
(43  FR  12661,  March  24, 1978),  we  began 
the  second  annual  review  of  oiu*  rules  of 
practice  by  publishing  an  Advance 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  on  February  20, 1980 
(45  FR  11139-40).  The  Advance  notice 


solicited  suggestions  from  the  public  for 
improving  our  rules  of  practice  and 
solicited  public  comment  on  a 
Commission  proposal  to  amend  those 
rules  to  provide  for  rejection  by  the 
Commission  of  defective  Postal  Service 
rate  or  classification  requests  submitted 
under  39  U.S.C.  3622  and  3623. 

We  undertook  the  second  step  in  the 
annual  review  process  by  publishing  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  on  May  22, 1980  (45  FR 
34309-15).  In  it  we  made  limited 
modifications  to  our  proposed 
amendments  concerning  rejection  of 
defective  Postal  Service  requests,  in 
response  to  comments  submitted  by  the 
Postal  Service.  We  also  proposed 
certain  amendments  to  our  rules 
concerning  discovery,  witnesses’ 
workpapers,  and  library  references,  in 
response  to  comments  received  from  the 
Officer  of  the  Commission.  Finally,  we 
proposed  amendments  to  our  rules 
governing  ex  parte  communications. 

Our  Notice  of  Proposed  Rulemaking 
solicited  public  comment  on  these 
proposed  amendments.  The  Postal 
Service,  the  Officer  of  the  Commission 
and  the  American  Bankers  Association 
submitted  responsive  comments.  We 
hereby  adopt  the  amendments  proposed 
in  our  Notice  of  Proposed  Rulemaking, 
published  May  22, 1980,  with  limited 
modifications  as  discussed  herein. 

Rejection  of  Defective  Requests 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

We  hereby  add  the  following  new 
paragraph  (t)  to  §  3001.54  of  Subpart  B, 
of  Part  3001,  39  CFR: 

§  3001.54  [Amended] 
***** 

(t)  Rejection  of  requests.  The 
Commission  may  reject  any  request 
under  this  subpart  that  patently  fails  to 
substantially  comply  with  any 
requirements  of  this  subpart. 

Similarly,  we  hereby  add  the 
following  new  paragraph  (i)  to  §  3001.64 
of  Subpart  C,  of  Part  3001,  39  CFR: 

§  3001.64  [Amended] 
***** 

(i)  Rejection  of  requests.  The 
Commission  may  reject  any  request 
under  this  subpart  that  patently  fails  to 
substantially  comply  with  the 
requirements  of  this  subpart. 

New  §§  3001.54(t)  and  3001.64(i)  are 
adopted  as  they  appeared  in  our  Notice 
of  Proposed  Rulemaking  published  May 
22, 1980,  except  that  new  §  3001. 54(t) 
appeared  there  as  §  3001.54(f)  as  a  result 
of  a  typographical  error. 
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As  our  Notice  of  Proposed 
Rulemaking  explained,  these  new 
paragraphs  parallel  procedural  rules 
which  have  been  adopted  by  other 
federal  administrative  agencies  with 
responsibilities  to  review  rates  or 
classifications  in  a  public  hearing 
context.  They  are  designed  as  interim 
procedural  devices  for  “calling  on  the 
filing  party  to  put  its  papers  in  proper 
form  and  order,”  not  as  procedures  for 
disposing  of  a  filing  on  its  merits 
Municipal  Light  Boards  v.  FPC,  450  F.2d 
1341, 1346  (D.C.  Cir.  1971),  cert,  denied 
405  U.S.  989  (1972).  They  are  to  be  used 
only  when  a  rate  or  classiHcation 
proposal  so  fails  to  satisfy  threshold 
requirements  as  to  form  or  content  that 
a  hearing  to  evaluate  its  lawfulness 
would  be  futile.  The  purpose  of  these 
“rejection”  rules  is  to  avoid  the 
administrative  inefficiency  and  injustice 
that  hearings  on  such  proposals  would 
entail.  [Id.] 

Commenting  on  our  proposed  new 
§§  3001.54(t)  and  3001.64(i),  the  Postal 
Service  repeats  the  major  contentions 
that  it  expressed  in  response  to  our 
Advance  Notice  of  Proposed 
Rulemaking.  It  contends  that  our 
affirmative  duty  under  39  U.S.C.  3622-24 
to  hold  a  formal  evidentiary  hearing  and 
to  issue  an  opinion  and  recommended 
decision  in  response  to  formal  Postal 
Service  rate  or  classification  requests 
precludes  any  other  Commission 
response,  such  as  rejection. 

As  our  Notice  indicates,  however,  the 
procedural  device  of  rejecting  a  patently 
defective  request  prior  to  hearing  is  an 
interim  procedure,  analogous  to  a 
dismissal  of  a  complaint  without 
prejudice  in  civil  practice.  It  is  not  a 
disposition  on  the  merits.  Because  it 
presents  at  most  a  temporary  obstacle, 
one  that  is  entirely  within  the  filing 
party’s  power  to  remove  simply  by 
putting  “its  papers  in  proper  form  and 
order,”  it  is  not.  in  our  view,  in  conflict 
with  our  affirmative  duty  under  the  Act 
to  hold  a  formal  hearing  on  and  reach 
the  merits  of  a  formal  Postal  Service 
request  As  our  Notice  observed,  by 
necessary  implication  this  view  is 
shared  by  other  Federal  agencies  that 
like  the  Commission,  are  subject  to 
affirmative  statutory  requirements  to 
hold  hearings  on  the  propriety  of  tariffs 
or  certificates  of  public  convenience  and 
necessity  but  have  adopted  comparable 
rejection  rules. 

In  its  response  to  our  Notice,  the 
Postal  Service  reiterates  its  largely 
semantic  argument  that  the 
Commission’s  authority  to  reject 
defective  Postal  Service  requests  may 
not  be  analogized  to  that  of  other 
Federal  agencies  since,  unlike  the 


Commission,  they  are  “true”  regulatory 
agencies,  i.e.,  agencies  that  have  broad 
supervisory  authority  over  particular 
private  industries. 

It  is  true  that  the  Commission  does  not 
have  final  decision  authority.  Our 
decisions  are  “Recommended 
Decisions,”  and  it  is  the  Governors  of 
the  Postal  Service  who  make  the  final 
determination  on  rate  and  classification 
matters.  'They  have  the  authority  to 
reject  our  decisions,  and  under  very 
limited  circumstances,  they  may  even 
make  modifications.  39  U.S.C.  3625.  But 
that  feature  of  the  statutory  framework 
does  not  detract  from  the  rationale  for 
promulgating  a  procedure  for  rejection 
of  Postal  Service  filings.  The  rationale, 
as  we  noted  above,  is  to  further  the 
goals  of  administrative  efficiency — 
while  preserving  parties’  rights  to 
procedural  fairness — by  dispensing  with 
a  hearing  when  a  filing  is,  in  form  or 
substance,  “so  deficient  on  its  face”  that 
opening  a  docket  to  evaluate  it  would  be 
futile. 

Municipal  Light  Boards,  Supra 

Formal  evidentiary  hearing 
procedures  such  as  discovery  and  cross- 
examination  are  inappropriately  slow, 
tedious,  and  expensive  methods  of 
confirming  the  defectiveness  of  a 
patently  defective  filing.  In  the  same 
way,  they  are  inappropriate  techniques 
for  raising  a  patently  defective  request 
to  the  level  of  threshold  viability.  The 
need  to  avoid  the  unwarranted  delay 
and  expense  that  curing  patently 
defective  requests  through  formal 
evidentiary  procedures  would  entail,  is 
as  acute  in  Postal  Rate  Commission 
proceedings  as  it  is  in  proceedings 
before  agencies  which  regulate  gas, 
electric  or  common  carrier  rates  and 
classes.  The  economic  impact,  number 
of  participants,  length  of  evidentiary 
record,  and  range  of  issues  that  are  fully 
litigated  rather  than  settled  in  our 
proceedings  lead  us  to  conclude  that 
summary  rejection  of  patently  defective 
requests  is,  if  anything,  especially 
appropriate  in  our  proceedings. 

Further,  because  we  do  not  enjoy  the 
same  breadth  of  discretion  that  most 
other  federal  regulatory  agencies  have 
to  streamline  hearing  procedures,  our 
need  for  a  formally  and  substantively 
viable  request  at  Ae  outset  of  a 
proceeding  is  likely  to  be  greater  than  in 
the  typical  rate  proceeding  before  other 
regulatory  agencies. 

Our  rules  regarding  rejection  of 
defective  rate  and  classification 
proposals  apply  only  to  formal  Postal 
Service  requests.  The  Postal  Service 
regards  this  as  indicating  a  Commission 
disposition  not  to  treat  it  with  an  even 
hand,  contending  that  there  should  be  a 


comparable  provision  for  rejecting  the 
proposals  of  other  parties. 

llie  Postal  Service  is  doubtless  aware 
that  its  rate  and  classification  requests 
are  not  comparable  to  the  requests  of 
other  parties.  Only  the  Postal  Service 
has  specific  statutory  authority  to  file 
formal  rate  and  classification  proposals 
with  the  Commission.  When  it  does,  a 
Commission  hearing  and  recommended 
decision  on  its  requests  are  mandatory, 
assuming  its  requests  meet  the  threshold 
requirements  discussed  above.  The  rate 
and  classification  proposals  of  other 
parties  may  only  be  considered  in  the 
context  of  rate  or  classification  requests 
already  initiated  by  the  Postal  Service, 
in  the  context  of  classification 
proceedings  initiated  by  us  imder  the 
authority  of  39  U.S.C.  3623,  or  section 
3624  proceedings  instituted  under  the 
complaint  procedure  of  39  U.S.C.  3662. 

We,  therefore,  have  much  greater 
latitude  in  determining  whether  it  is  in 
the  public  interest  to  institute 
proceedings  at  the  request  of  members 
of  the  public  than  we  enjoy  with  respect 
to  Postal  Service  requests.  In  addition, 
there  is  a  greater  need  for  flexible 
treatment  of  rate  and  classification 
proposals  made  by  the  public  because 
much  of  the  data  necessary  to  support 
such  proposals  is  in  the  control  of  the 
Postal  Service.  Under  these 
circumstances  the  form  in  which  parties 
should  be  required  to  cast  their 
proposals  and  the  supplementary 
information  that  they  should  be  required 
to  provide  at  the  threshold  of  a 
proceeding  are  best  determined  on  a 
case-by-case  basis. 

These  considerations  are  reflected  in 
our  rules  of  practice.  Subparts  B  and  C 
of  our  rules  contain  detailed 
requirements  as  to  the  form  and 
informational  content  of  the  Postal 
Service’s  formal  rate  and  classification 
requests.  Rules  54(t)  and  64(i)  (39  CFR 
3001.54(t)  and  3001.64(i)),  which  we 
adopt  here,  logically  supplement 
Subparts  B  and  C  by  addressing 
noncompliance  with  those  subparts. 

There  are,  however,  no  Commission 
rules  of  practice  comparable  to  Subparts 
B  and  C  that  prescribe  the  form  and 
informational  content  of  the  rate  or 
classification  proposals  of  other  parties, 
for  the  reasons  stated  above.  Rule  92  (39 
CFR  3001.92)  is  not  such  a  rule,  since  it 
merely  suggests  that  other  parties 
consider  voluntarily  including  in  their 
testimony  certain  categories  of 
information,  most  of  which  address  the 
effect  that  Postal  Service  rate  or 
classification  proposals  would  have  on 
their  interests.  It  would,  of  course,  be 
pointless  for  us  to  promulgate  sanctions 
for  noncompliance  with  nonexistent  • 
rules. 
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Both  the  Postal  Service  and  the 
Officer  of  the  Commission  criticize  the 
standard  formulated  in  rules  54(t)  and 
64(i].  which  provides  for  rejection  of  a 
Postal  Service  request  that  “patently 
fails  to  substantially  comply”  with  the 
requirements  of  the  relevant  subpart. 

The  OOC  contends  the  term  "patently” 
adds  unnecessary  subjectivity  to  the 
standard,  making  it  more  difficult  to 
apply,  and  maintains  it  should  be 
deleted.  Similarly,  the  Postal  Service 
argues  that  the  terms  “patently"  and 
“substantially”  are  “conclusory. 
equivocal  criteria"  that  should  be 
replaced  by  “precise”  criteria  governing 
rejection  of  its  requests. 

We  have  employed  the  terms 
“patently”  and  “substantially”  because 
they  reflect  the  standard  with  which 
rejection  of  filings  must  comply  in  order 
to  withstand  judicial  review.  In 
Municipal  Light  Boards,  supra,  a  leading 
case  on  the  question,  the  court  stated 
(450  F.2d,  at  1345)  that  rejection 

*  *  *  is  appropriate  where  the  filing  is  so 
deficient  on  its  face  that  the  agency  may 
properly  return  it  to  the  filing  party  without 
even  awaiting  a  responsive  filing  by  any 
other  party  in  interest. 

*  •  *  *  • 

Its  use  is  not  limited  to.  defects  of  form.  It 
may  be  used  by  an  agency  where  the  filing  is 
so  patently  a  nullity  as  a  matter  of 
substantive  law,  that  administrative 
efficiency  and  justice  are  furthered  by 
obviating  any  docket  at  the  threshold  rather 
than  opening  a  futile  docket. 

The  Court  in  Municipal  Light  Boards 
upheld  the  Federal  Power  Commission's 
refusal  to  reject  a  tariff  filing  in  part  by 
approving  that  agency’s  use  of  the 
doctrine  of  “substantial”  compliance 
with.respect  to  its  filing  rules.  450  F.2d 
at  1348.  Our  review  of  the  case  law 
leads  us  to  the  conclusion  that  the  use  of 
the  terms  “patently”  and  “substantially” 
accurately  reflects  the  prevailing 
standard  for  judicial  review  of  agency 
use  of  rejection  authority,  and  we  have 
not  been  cited  to  contravening  authority. 

Another  reason  for  our  including  the 
terms  “patently”  and  “substantially”  is 
that  they  parallel  one  of  the  most 
restrictive  rejection  standards  that  we 
have  found  among  federal  agency 
regulations,  that  is,  18  CFR  35.5 
(governing  the  Federal  Energy 
Regulatory  Commission),  which 
authorizes  rejection  of 

*  *  *  any  material  submitted  for  filing  with 
the  Commission  which  patently  fails  to 
substantially  comply  with  the  applicable 
requirements  set  forth  in  this  Part,  or  the  ' 
Commission's  rules  of  practice  and 
procedure. 

Like  most  judicial  standards,  the 
standard  we  have  established  in  Rules 
54(t)  and  64(i),  is  of  necessity,  general 


and  subjective.  In  our  view,  including 
the  terms  “patently”  and  “substantially” 
improves  the  standard  because  it 
advises  the  parties  that  technical 
noncompliance  with  our  rules  will  not, 
in  the  abstract,  warrant  rejection.  For 
purposes  of  rejection,  defects  in  Postal 
Service  requests  will  be  judged  in  the 
context  of  their  effect  on  our 
proceedings,  that  is,  their  effect  on  the 
ability  of  both  the  parties  and  the 
Commission  to  understand  in  general 
terms  what  is  being  proposed  and  the 
basis  of  the  proposal,  so  that  they  will 
have  a  meaningful  opportunity  to 
prepare  for  the  proceeding. 

Both  the  OOC  and  the  American 
Bankers  Association  request  that  we 
adopt  elaborate  procedures  to  be  used 
in  rejecting  a  request,  including  specific 
provisions  for  tentative  acceptance  of  a 
request,  notice  to  parties  of  our  intent  to 
reject,  and  prdcedures  for  parties  to  file 
motions  and  comments  regarding 
rejection.  In  our  view,  however,  such 
procedural  mechanisms  are  neither 
necessary  nor  useful  where  the  rejection 
procedure  is  properly  employed. 

As  the  court  noted  in  Municipal  Light 
Boards,  supra,  rejection  is  a 
“peremptory”  form  of  response  to  a 
filing,  appropriate  where  the  filing  “is  so 
deficient  on  its  face  that  the  agency  may 
properly  return  it  to  the  filing  party 
without  even  awaiting  a  responsive 
filing.”  450  F.2d  at  1346.  When  the  use  of 
the  rejection  procedure  is  so  restricted, 
the  procedural  mechanisms  urged  by  the 
OOC  and  the  ABA  are  unnecessary  and 
perhaps  even  dilatory.  Normally  we 
would  expect  a  decision  to  reject  to  be 
made  shortly  after  the  submission  of  the 
request,  most  likely  within  the  time  it 
would  ordinarily  take  to  serve  public 
notice  of  the  receipt  of  a  formal  Postal 
Service  request.  If  the  procedure  is 
invoked,  public  notice  of  our  decision  to 
reject,  and  the  reasons  therefore,  will  be 
given  in  conjunction  with  public  notice 
of  the  submission  of  the  request  by  the 
Postal  Service  or  as  soon  thereafter  as 
possible.  In  most  instances  we  would 
expect  that  any  defect  in  a  request  will 
be  quickly  remedied  by  the  Postal 
Service  and  the  request  resubmitted.  A 
round  of  notice  and  comment  prior  to  a 
decision  to  reject,  therefore,  would  not 
normally  be  fruitful,  nor  would  the 
resulting  delay  be  warranted. 
Accordingly,  we  will  not,  by  rule, 
provide  for  these  suggested  procedures. 
We  will,  however,  consider  the  need  for 
input  from  the  parties  should  a  case 
arise  in  which  it  is  necessary  to  invoke 
our  rejection  authority. 

Discovery 

All  three  parties  filing  comments  were 
supportive  of  our  revisions  to  Rules  25- 


27  (39  CFR  3001.25—3001.27).  The 
Officer  of  the  Commission  (OOC) 
suggested  two  technical  changes  which 
we  have  adopted:  a  party  objecting  to 
part  of  a  discovery  request  is  required  to 
specify  the  part:  and  the  10-day  period 
for  objecting  to  discovery  requests  is 
being  included  in  Rule  27,  as  well  as 
Rules  25  and  26.  These  changes  will 
increase  clarity  and  facilitate  expedition 
in  motion  practice  in  our  proceedings. 

The  Postal  Service  takes  issue  with 
the  wording  of  proposed  Rule  25(d)  on 
the  grounds  that  an  answer  could  be 
compelled  even  if  no  party  moved 
therefor,  and  that  a  motion  to  compel 
could  be  made  by  a  party  other  than  the 
one  which  submitted  a  discovery 
request.  The  Postal  Service’s 
interpretation  of  the  proposed 
amendments  is  correct.  A  problem 
sometimes  arises  in  discovery  before  the 
Commission  when  one  party  submits  a 
discovery  request  and  other  parties,  or 
the  Commission,  rely  upon  it  to  obtain 
needed  information.  The  Commission 
strives  to  avoid  duplication  of  discovery 
requests  in  the  formulations  of  its 
information  requests,  and  parties  are 
also  encouraged  to  avoid  duplication  of 
other  parties'  requests.  But  a  party 
which  has  refrained  from  serving  a 
discovery  request  should  not  be 
prevented  from  filing  a  motion  to  compel 
if  it  views  an  objection  as  invalid  or  an 
answer  as  inadequate  and  the  party 
seeking  discovery  has  decided  not  to 
pursue  the  matter  further.  Otherwise, 
parties  would  be  forced  to  duplicate 
discovery  requests  submitted  by  other 
parties  in  order  to  preserve  their 
procedural  rights.  Tlie  result  would  be  a 
waste  of  the  resources  of  intervenors, 
the  Postal  Service  and  the  Commission. 
For  this  reason  the  Postal  Service’s 
suggested  changes  are  not  being 
accepted. 

The  Postal  Service  also  maintains  that 
the  revision  to  Rule  25(d)  permitting  an 
answer  to  be  compelled  if  the  initial 
answer  is  found  to  be  “inadequate”  is 
too  imprecise.  Postal  Service  argues  the 
party  seeking  to  compel  a  response 
should  be  required  to  identify  the 
precise  information  not  provided  and 
the  part  of  the  interrogatory  in  which  it 
is  requested.  The  Postal  Service  also 
suggests  that  answers  should  be 
compelled  only  when  information 
“specifically  and  unmistakeably 
requested”  is  available  but  was  not 
provided. 

The  Commission  believes  that  the 
subjective  criterion  “inadequacy”  is 
appropriate  for  Rule  25(d).  'The  nature  of 
discovery  practice  is  such  that 
formalistic,  objective  criteria  are  not 
likely  to  further  the  purposes  of  the 
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process.  The  Postal  Service’s  proposed 
language,  “speciHcally  and 
unmistakeably  requested”  is  no  more 
precise  than  that  proposed  by  the 
Commission;  the  principal  difference 
between  the  two  phrasings  of  the  rule  is 
that  the  Postal  Service’s  version  would 
place  a  higher  burden  on  the  party 
seeking  discovery.  We  believe  the 
language  "unmistakeably”  would  make 
it  too  difficult  for  a  party  to  compel  a 
response  when  an  answer  to  a  discovery 
request  is  not  complete.  Because  of  the 
basic  policy  promoting  liberal  discovery 
as  a  means  of  expedition  in  assembling 
relevant  information  and  narrowing 
issues,  we  have  decided  not  to  accept 
the  Postal  Service’s  proposals  on  this 
matter. 

Finally,  the  Postal  Service  argues  that 
the  10  days  allotted  for  a  response  to  an 
interrogatory  after  a  motion  to  compel 
has  been  granted  would  be  anomalous 
in  comparison  to  the  20-day  period 
normaUy  allotted.  We  cannot  agree. 
When  an  objection  is  raised  to  a 
discovery  request  and  a  motion  to 
compel  is  subsequently  Hied,  an  order 
resolving  the  controversy  can  rarely  be 
issued  less  than  30  days  after  the 
discovery  request  was  originally  Tiled. 
Thus,  even  with  the  10-day  period 
permitted  by  the  amendments  to  our 
rules  there  would  typically  be  a 
minimum  delay  of  20  days  in  the 
provision  of  responses.  We  apreciate  the 
difficulties  a  party  may  encounter  in 
attempting  to  provide  a  compelled 
response  within  10  days,  but  allowing 
the  normal  20-day  period  after  a  delay 
of  a  month  or  more  has  already  been 
encountered  has  served  to  delay 
proceedings  in  the  past,  and  effectively 
penalizes  the  party  which  made  the 
discovery  request.  We  believe  it 
reasonable  to  require  an  expedited 
response  from  a  party  which  has  raised 
an  invalid  objection  to  a  discovery 
request  or  failed  to  respond  adequately. 

Library  References 

There  having  been  no  comments  on 
our  proposed  addition  of  a  new 
paragraph  to  Rule  31  (39  CFR  3001.31), 
the  amended  rule  is  being  promulgated 
as  proposed. 

Workpapers 

The  only  comment  on  our  proposed 
revisions  to  the  workpaper  requirements 
of  Rules  54,  64  and  92  (39  CFR  3001.54, 
3001.64,  and  3001.92]  was  made  by  the 
OOC,  regarding  our  omission  of  a 
procedure  it  had  suggested  for 
addressing  deficiencies  in  workpapers. 
We  have  considered  the  OOC’s 
comments,  but  do  not  believe  the  special 
procedure  it  proposes  is  warranted. 

Such  deficiencies  can  be  remedied 


through  Rule  21  motion  practice.  Under 
that  rule  expedited  consideration  can  be 
requested  and  granted  upon  a  showing 
of  need  by  the  moving  party. 

Ex  Parte  Communications 

"The  OOC  and  ABA  have  supported 
the  proposed  changes  to  our  rules 
governing  ex  parte  communications,  and 
the  Postal  Service  has  raised  no 
objection  thereto.  The  OOC,  however, 
has  raised  two  definitional  matters 
relating  to  the  application  of  Rule  7  (39 
CFR  3001.7).  First,  it  suggests  that  the 
term  “employee,”  as  used  in  that  rule,  is 
not  sufficiently  clear;  second,  it 
proposes  a  technical  change  to  the 
wording  of  Rule  7(c).  We  believe  these 
proposals  may  have  merit,  and  they  will 
be  taken  under  advisement  But  they  do 
not  affect  the  value  of  the  amendments 
which  the  Commission  is  hereby 
promulgating.  Because  other  parties 
have  not  had  an  opportunity  to  comment 
on  the  OOC’s  proposed  changes,  no 
revisions  are  being  made  at  this  time. 
The  term  "employee”  in  Rule  7  will 
continue  to  be  defined  as  it  has  been  in 
the  past 

OOC  Proposals 

The  OfHcer  of  the  Commission  also 
proposed  a  new  rule  outlining 
procedures  to  govern  informal 
discovery.  In  recent  years  the 
Commission  has  encouraged  the  parties 
to  its  proceedings  to  engage  in  informal 
discovery  as  a  means  of  expeditiously 
and  efHciently  exchanging  information 
and  narrowing  issues.  We  agree  with 
the  Postal  Service  that  the  past  success 
of  this  process  stems  largely  from  its 
informality  and  our  reluctance  to 
become  involved  in  it  We  do  not 
believe  that  formal  rules  would  further 
the  purposes  of  informal  discovery  and 
have,  therefore,  decided  not  to  accept 
the  OOC’s  proposal. 

Rules  25-27  (§§  3001.25  through 
3001.27)  are  hereby  revised  as  set  forth 
below. 

§  3001.25  Interrogatories  for  purpose  of 
discovery. 

(a)  Service  and  contents.  In  the 
interest  of  expedition  and  limited  to 
information  which  appears  reasonably 
calculated  to  lead  to  the  discovery  of 
admissible  evidence,  any  participant 
may  serve  upon  any  other  participant  in 
a  proceeding  written  interrogatories 
requesting  nonprivileged  information 
relevant  to  the  subject  matter  in  such 
proceeding,  to  be  answered  by  the 
participant  served,  who  shall  furnish 
such  information  as  is  available  to  the 
participant.  A  participant  through 
interrogatories  may  require  any  other 
participant  to  identify  each  person 


whom  the  other  participant  expects  to 
call  as  a  witness  at  the  hearing  and  to 
state  the  subject  matter  on  which  the 
witness  is  expected  to  testify.  The 
participant  serving  the  interrogatories 
shall  file  a  copy  thereof  with  the 
Secretary  pursuant  to  §  3001.9  and  shall 
serve  copies  upon  other  participants 
who  request  them. 

(b)  Answers.  Each  interrogatory  shall 
be  answ'ered  separately  and  fully  in 
writing  under  oath,  unless  it  is  objected 
to,  in  which  event  the  reasons  for 
objection  shall  be  stated  in  the  manner 
prescribed  by  paragraph  (c)  of  this 
section.  ’The  answers  are  to  be  signed  by 
the  person  making  them.  The  party 
responding  to  the  interrogatories  shall 
serve  the  answers  on  the  party  who 
served  the  interrogatories  within  20 
days  of  the  service  of  the  interrogatories 
or  within  such  other  period  as  may  be 
fixed  by  the  presiding  officer,  but  before 
the  conclusion  of  the  hearing.  Copies  of 
the  answers  to  interrogatories  shall  be 
filed  with  the  Secretary  pursuant  to 

§  3001.9  and  shall  be  served  upon  other 
participants  who  request  them. 

(c)  Objections.  In  the  interest  of 
expedition,  the  bases  for  objection  shall 
be  clearly  and  fully  stated.  If  objection 
is  made  to  part  of  an  interrogatory,  the 
part  shall  be  speciHed.  A  participant 
claiming  privilege  shall  identify  the 
specific  evidentiary  privilege  asserted 
and  state  the  reasons  for  its 
applicability.  A  participant  claiming 
undue  burden  shall  state  with 
particularity  the  effort  which  would  be 
required  to  answer  the  interrogatory, 
providing  estimates  of  cost  and  man¬ 
hours  required,  to  the  extent  possible. 
An  interrogatory  otherwise  proper  is  not 
necessarily  objectionable  because  an 
answer  would  involve  an  opinion  or 
contention  that  relates  to  fact  or  the 
application  of  law  to  fact,  but  the 
Commission  or  presiding  officer  may 
order  that  such  an  interrogatory  need 
not  be  answered  until  a  prehearing 
conference  or  other  later  time. 
Objections  are  to  be  signed  by  the 
attorney  making  them.  The  party 
objecting  to  interrogatories  shall  serve 
the  objections  on  the  party  who  served 
the  interrogatories  within  10  days  of  the 
service  of  the  interrogatories.  Copies  of 
objections  to  interrogatories  shall  be 
filed  with  the  Secretary  pursuant  to 

S  3001.9  and  shall  be  served  upon  other 
participants  who  request  them. 

(d)  Compelled  answers.  The 
Commission,  or  the  presiding  ofHcer, 
upon  motion  of  any  participant  to  the 
proceeding,  may  compel  an  answer  to 
an  interrogatory  to  which  an  objection 
has  been  raised  if  the  objection  is  found 
not  to  be  valid,  or  may  compel  an 
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additional  answer  if  the  initial  answer  is 
found  to  be  inadequate.  Such  compelled 
answers  shall  be  served  on  the  party 
who  moved  to  compel  the  answer  within 
10  days  of  the  date  of  the  order 
compelling  an  answer  or  within  such 
other  period  as  may  be  fixed  by  the 
presiding  ofHcer,  but  before  the 
conclusion  of  the  hearing.  Copies  of  the 
answers  shall  be  filed  with  the 
Secretary  pursuant  to  §  3001.9  and  shall 
be  served  upon  other  participants  who 
request  them. 

(e)  Supplemental  answers.  A 
participant  who  has  answered 
interrogatories  is  under  the  duty  to 
seasonably  amend  a  prior  answer  if  he 
obtains  information  upon  the  basis  of 
which  he  knows  that  the  answer  was 
incorrect  when  made  or  is  no  longer 
true.  [A  participant  filing  a  supplemental 
answer  shall  indicate  whether  the 
answer  merely  supplements  the 
previous  answer  to  make  it  current,  or 
whether  it  is  intended  as  a  complete 
replacement  for  the  answer  previously 
given.] 

(f)  Orders.  The  Commission  or  the 
presiding  officer  may  order  that  any 
participant  or  person  shall  answer  on 
such  terms  and  conditions  as  are  just 
and  may  for  good  cause  make  any 
protective  order,  including  an  order 
limiting  or  conditioning  interrogatories, 
as  justice  requires  to  protect  a  party  or 
person  from  undue  annoyance, 
embarrassment,  oppression,  or  expense. 

§  3001J26  Requests  for  production  of 
documents  or  things  for  purpose  of 
discovery. 

(a)  Service  and  contents.  In  the 
interest  of  expedition  and  limited  to 
information  which  appears  reasonably 
calculated  to  lead  to  the  discovery  of 
admissible  evidence,  any  participant 
may  serve  on  any  other  participant  to 
the  proceeding  a  request  to  produce  and 
permit  the  participant  making  the 
request,  or  someone  acting  in  his  behalf, 
to  inspect  and  copy  any  designated 
documents  or  things  which  constitute  or 
contain  matters,  not  privileged,  which 
are  relevant  to  the  subject  matter 
involved  in  the  proceeding  and  which 
are  in  the  custody  or  control  of  the 
participant  upon  which  the  request  is 
served.  The  request  shall  set  forth  the 
items  to  be  inspected  either  by 
individual  item  or  category,  and 
describe  each  item  and  category  with 
reasonable  particularity,  and  shall 
specify  a  reasonable  time,  place  and 
manner  of  making  inspection.  The 
participant  requesting  the  production  of 
documents  or  things  shall  file  a  copy  of 
the  request  with  the  Secretary  pursuant 
to  §  3001.9  and  shall  serve  copies 


thereof  upon  other  participants  who  ask 
for  them. 

(b)  Answers.  The  participant  upon 
whom  the  request  is  served  shall  serve  a 
written  answer  on  the  participant  who 
filed  the  request  within  20  days  after  the 
service  of  the  request,  or  within  such 
other  period  as  may  be  fixed  by  the 
presiding  officer.  The  answer  shall  state, 
with  respect  to  each  item  or  category, 
that  inspection  will  be  permitted  as 
requested  unless  the  request  is  objected 
to  pursuant  to  paragraph  (c)  of  this 
section.  The  participant  answering  the 
request  shall  sign  and  file  a  copy  of  the 
answer  with  the  Secretary  pursuant  to 

§  3001.9  and  shall  serve  copies  thereof 
upon  other  participants  who  request 
them. 

(c)  Objections.  In  the  interest  of 
expedition,  the  bases  for  objection  shall 
be  clearly  and  fully  stated.  If  objection 
is  made  to  part  of  an  item  or  category, 
the  part  shall  be  specified.  A  participant 
claiming  privilege  shall  identify  the 
specific  evidentiary  privilege  asserted 
and  state  the  reasons  for  its 
applicability.  A  participant  claiming 
undue  burden  shall  state  with 
particularity  the  effort  which  would  be 
required  to  answer  the  request, 
providing  estimates  of  cost  and  man¬ 
hours  required,  to  the  extent  possible. 
Objections  are  to  be  signed  by  the 
attorney  making  them.  The  party 
objecting  to  requests  shall  serve  the 
objections  on  the  party  requesting 
production  of  documents  or  things,  upon 
the  Secretary  pursuant  to  §  3001.9  and 
upon  other  participants  who  request 
them,  within  10  days  of  the  request  for 
production. 

(d)  Orders.  The  Commission  or  the 
presiding  officer  may,  on  such  terms  and 
conditions  as  are  just  and  reasonable, 
order  that  any  participant  in  a 
proceeding  shall  respond  to  a  request 
for  inspection,  and  may  make  any 
protective  order  of  the  nature  provided 
in  paragraph  (f)  of  §  3001.25  as  may  be 
appropriate.  Upon  motion  of  any 
participant  to  the  proceeding,  the 
Commission  or  the  presiding  officer  may 
compel  production  of  documents  or 
things  to  which  an  objection  has  been 
raised  if  the  objection  is  found  not  to  be 
valid.  Such  compelled  documents  or 
things  shall  be  made  available  to  the 
party  making  the  motion  within  10  days 
of  the  date  of  the  order  compelling 
production  or  within  such  other  period 
as  may  be  fixed  by  the  presiding  officer, 
but  before  the  conclusion  of  the  hearing. 
Documents  or  things  ordered  to  be 
produced  shall  also  be  made  available 
to  the  Secretary  pursuant  to  §  3001.9  and 
to  the  other  participants  who  request 
them. 


§  3001.27  Requests  for  admissions  for 
purpose  of  discovery. 

(a)  Service  and  content.  In  the  interest 
of  expedition  any  participant  may  serve 
upon  any  other  participant  a  written 
request  for  the  admission,  for  purposes 
of  the  pending  proceeding  only,  of  any 
relevant,  unprivileged  facts,  including 
the  genuineness  of  any  documents  or 
exhibits  to  be  presented  in  the  hearing. 
The  participant  requesting  the 
admission  shall  file  a  copy  of  the 
request  with  the  Secretary  pursuant  to 

§  3001.9  and  shall  serve  copies  thereof 
upon  other  participants  who  request 
them. 

(b)  Answers.  Each  matter  of  which  an 
admission  is  requested  shall  be 
separately  set  forth  and  is  admitted 
unless  within  20  days  after  service  of  the 
request,  or  within  such  other  period  as 
may  be  fixed  by  the  presiding  officer, 
the  participant  to  whom  the  request  is 
directed  serves  upon  the  participant 
requesting  the  admission  a  written 
answer  or  files  an  objection  pursuant  to 
paragraph  (c)  of  this  section.  A 
participant  who  answers  a  request  for 
admission  shall  file  a  copy  of  the 
answer  with  the  Secretary  pursuant  to 

§  3001.9  and  shall  serve  copies  thereof 
upon  other  participants  who  request 
them. 

(c)  Objections.  In  the  interest  of 
expedition,  the  bases  for  objection  shall 
be  clearly  and  fully  stated.  If  objection 
is  made  to  part  of  an  item,  the  part  shall 
be  specified.  A  participant  claiming 
privilege  shall  identify  the  specific 
evidentiary  privilege  asserted  and  state 
the  reasons  for  its  applicability.  A 
participant  claiming  undue  burden  shall 
state  with  particularity  the  effort  which 
would  be  required  to  answer  the 
request,  providing  estimates  of  cost  and 
man-hours  required  to  the  extent 
possible.  Objections  are  to  be  signed  by 
the  attorney  making  them.  The  party 
objecting  to  requests  for  admissions 
shall  serve  the  objections  on  the  party 
requesting  admissions,  upon  the 
Secretary  pursuant  to  §  3001.9  and  upon 
other  participants  who  request  them, 
within  10  days  of  the  request. 

(d)  Orders.  If  the  Commission  or 
presiding  ofiicer  determines  that  an 
answer  does  not  comply  with  the 
requirements  of  this  rule,  it  may  order 
either  that  the  matter  is  admitted  or  that 
an  amended  answer  be  served,  or  may 
determine  that  final  disposition  of  the 
request  be  made  at  a  pretrial  conference 
or  at  a  designated  time  prior  to  the 
hearing.  Upon  motion  of  any  participant 
to  the  proceeding,  the  Commission  or 
the  presiding  officet  may  compel 
answers  to  a  request  for  admissions  to 
which  an  objection  has  been  raised  if 
the  objection  is  found  not  to  be  valid. 


65580 


Federal  Register  /  Vol.  45,  No.  194  /  Friday,  October  3,  1980  /  Rules  and  Regulations 


Such  compelled  answers  shall  be  served 
on  the  party  who  moved  to  compel  the 
answers  within  10  days  of  the  date  of 
the  order  compelling  production  or 
within  such  other  period  as  may  be 
fixed  by  the  presiding  officer,  but  before 
the  conclusion  of  the  hearing.  Copies  of 
the  answers  shall  be  filed  upon  the 
Secretary  pursuant  to  S  3001.9  and 
served  upon  other  participants  who 
request  them. 

Rule  31  (39  CFR  3001.31)  is  amended 
by  adding  the  following  paragraph  after 
existing  subsection  (k): 

§  3001.31  [Amended] 

(1)  Designation  of  a  document  as  a 
library  reference  is  a  procedure  for 
facilitating  reference  to  such  document 
in  Commission  proceedings  and  does 
not,  by  itself,  confer  any  particular 
evidentiary  status  upon  such  document. 
The  evidentiary  status  of  such  document 
is  governed  by  the  preceding  paragraphs 
of  this  section. 

Rules  54,  64,  and  92  (39  CFR  3001.54. 
3001.64,  and  3001.92)  are  amended  as  set 
forth  below. 

39  CFR  3001.54  is  amended  by  revising 
(p)[4]  as  follows: 

§3001.54  (Amended] 
***** 

(P)  *  *  * 

(4)  Workpapers  shall  be  sufficient  to 
enable  a  reviewer  to  trace  the  derivation 
of  numbers  in  the  testimony  back  to 
published  documents  or,  if  necessary, 
primary  data  sources.  Citations  shall  be 
sufficiently  detailed  to  enable  a 
reviewer  to  identify  and  locate  the 
specific  data  used,  e.g.,  by  reference  to 
document,  page,  line,  column,  etc. 
***** 

39  CFR  3001.64(g)(4)  is  revised  as 
follows: 

§  3001.64  [Amended] 
***** 

(g)  *  *  * 

(4)  Workpapers  shall  be  sufficient  to 
enable  a  reviewer  to  trace  the  derivation 
of  numbers  in  the  testimony  back  to 
published  documents,  or.  if  necessary, 
primary  data  sources.  Citations  shall  be 
sufficiently  detailed  to  enable  a 
reviewer  to  identify  and  locate  the 
specific  data  used,  e.g.,  by  reference  to 
document,  page,  line,  column,  etc. 
***** 

39  CFR  3001.92(1)(4)  is  revised  as 
follows: 

§  3001.92  [Amended] 
***** 

(1)  *  *  * 

(4)  Workpapers  shall  be  sufficient  to 
enable  a  reviewer  to  trace  the  derivation 
of  numbers  in  the  testimony  back  to 


published  documents,  or,  if  necessary, 
primary  data  sources.  Citations  shall  be 
sufficiently  detailed  to  enable  a 
reviewer  to  identify  and  locate  the 
specific  data  used,  e.g.,  by  reference  to 
document,  page,  line,  column,  etc. 

Rule  7  (39  CFR  3001.7)  is  revised  as  set 
forth  below. 

§  300 1.7  Ex  parte  communications. 

(a)  Definitions.  (1)  Decision-making 
Commission  personnel.  Subject  to  the 
exception  stated  in  paragraph  (a)(2)(ii) 
of  this  section,  the  following  categories 
of  persons  are  designated  “decision¬ 
making  Commission  personnel": 

(1)  The  Commission  and  their  personal 
office  staffs; 

(ii)  The  General  Counsel  and  his  staff; 

(iii)  The  Director  of  the  Office  of 
Technical  Analysis  and  Planning  and 
his  staff. 

(iv)  Any  other  employee  who  may 
reasonably  be  expected  to  be  involved 
in  the  decisional  process. 

(2)  Non-decision-making  Commission 
personnel.  The  following  categories  of 
persons  are  designated  “non-decision¬ 
making  Commission  personnel": 

(i)  All  Commission  personnel  other 
than  decision-making  Commission 
personnel; 

(ii)  Decision-making  Commission 
personnel  not  participating  in  the 
decisional  process  owing  to  the 
prohibitions  of  §  3001.8  or  39  CFR 
3000.735,  Subpart  C. 

(b)  Prohibition.  In  any  agency 
proceeding  that  is  required  to  be 
conducted  in  accordance  with  section 
556  of  title  5  or  a  proceeding  conducted 
pursuant  to  Subpart  H  of  this  Part, 
except  to  the  extent  required  for  the 
disposition  of  ex  parte  matters  as 
authorized  by  law — 

(1)  Interested  persons  outside  the 
Commission  and  non-decision-making 
Commission  personnel  shall  not  make  or 
knowingly  cause  to  be  made  to  any 
Commission  decision-making  personnel 
ex  parte  communications  relevant  to  the 
merits  of  the  proceeding; 

(2)  Commission  decision-making 
personnel  shall  not  make  or  knowingly 
cause  to  be  made  to  any  interested 
person  outside  the  Commission  or  to 
non-decision-making  Commission 
personnel  ex  parte  communications 
relevant  to  the  merits  of  the  proceeding. 

(3)  Commission  decision-making 
personnel  who  receive  ex  parte  '' 
communications  relevant  to  the  merits 
of  the  proceeding  shall  decline  to  listen 
to  such  communications  and  explain 
that  the  matter  is  pending  for 
determination.  Any  recipient  thereof 
shall  advise  the  communicator  that  he 
will  not  consider  the  communication 
and  shall  promptly  and  fully  inform  the 


Commission  in  writing  of  the  substance 
of  and  the  circumstances  attending  the 
communication,  so  that  the  Commission 
will  be  able  to  take  appropriate  action. 

(4)  Commission  decision-making 
personnel  who  receive,  or  who  make  or 
knowingly  cause  to  be  made, 
communications  prohibited  by  this 
paragraph  shall  place  on  the  public 
record  of  the  proceeding: 

(1)  All  such  written  communications; 

(ii)  Memoranda  stating  the  substance 
of  all  such  oral  communications;  and 

(iii)  All  written  responses,  and 
memoranda  stating  the  substance  of  all 
oral  responses,  to  the  materials 
described  in  paragraph  (b)(4)  (i)  and 
(b)(4)(ii)  of  this  section. 

(5)  Requests  for  an  opportunity  to 

rebut,  on  the  record,  any  facts  or 
contentions  contained  in  an  ex  parte 
communication  which  have  been  placed 
on  the  public  record  of  the  proceeding 
pursuant  to  paragraph  (b)(4)  of  this 
section  may  be  filed  in  writing  with  the 
Commission.  The  Commission  will  grant 
such  requests  only  where  it  determines 
that  the  dictates  of  fairness  so  require. 
Generally,  in  lieu  of  actually  receiving 
rebuttal  material,  the  Commission  will 
direct  that  the  alleged  factual  assertion 
and  the  proposed  rebuttal  be  ' 

disregarded  in  arriving  at  a  decision. 

(c)  Applicability.  (1)  The  prohibitions 
of  paragraph  (b)  of  this  section  shall 
apply  beginning  at  the  time  at  which  a 
proceeding  is  noticed  for  hearing  or 
appeal  unless  the  person  responsible  for 
the  communication  has  knowledge  that 
it  will  be  noticed,  in  which  case  the 
prohibitions  shall  apply  beginning  at  the 
Ume  of  his  acquisition  of  such 
knowledge. 

(2)  Paragraph  (b)  of  this  section  does 
not  constitute  authority  to  withhold 
information  from  Congress. 

(d)  Violations  of  ex  parte  rules.  (1) 
Upon  notice  of  a  communication 
knowingly  made  or  knowingly  caused  to 
be  made  by  a  party  in  violation  of 
paragraph  (b)  of  this  section,  the 
Commission,  administrative  law  judge, 
or  other  employee  presiding  at  the 
hearing  may,  to  the  extent  consistent 
with  the  interests  of  justice  and  the 
policy  of  the  underlying  statutes,  require 
the  party  to  show  cause  why  his  claim 
or  interest  in  the  proceeding  should  not ' 
be  dismissed,  denied,  disregarded,  or 
otherwise  adversely  affected  on  account 
of  such  violation. 

(2)  The  Commission  may,  to  the  extent 
consistent  with  the  interests  of  justice 
and  the  policy  of  the  underlying  statutes 
administered  by  the  Commission, 
consider  a  violation  of  paragraph  (b)  of 
this  section  sufficient  grounds  for  a 
decision  adverse  to  a  party  who  has 
knowingly  committed  such  violation  or 
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knowingly  caused  such  violation  to 
occur. 

PART  3000— STANDARDS  OF 
CONDUCT 

39  CFR  3000.735-501  is  revised  as  set 
forth  below. 

Subpart  E— Ex  Parte  Communications 

§  3000.735-501  Ex  parte  communications 
prohibited. 

Decision-making  Commission 
personnel,  as  deHned  in  §  3001.7(a], 
shall  not,  either  in  an  official  or 
unofficial  capacity,  participate  in  any  ex 
parte  communication — either  oral  or 
written — with  any  person  regarding  (1)  a 
particular  matter  (substantive  or 
procedural)  at  issue  in  contested 
proceedings  before  the  Commission  or 
(2)  the  substantive  merits  of  a  matter 
that  is  likely  to  become  a  particular 
matter  at  issue  in  contested  proceedings 
before  the  Commission.  A  particular 
matter  is  at  issue  in  contested 
proceedings  before  the  Commission 
when  it  is  a  subject  of  controversy  in  a 
hearing  held  imder  39  U.S.C.  3624  or 
3661(c].  However,  this  section  does  not 
prohibit  participation  in  off-the-record 
proceedings  conducted  under 
regulations  adopted  by  the  Commission 
for  hearings  held  under  39  U.S.C.  3624  or 
3661(c). 

By  the  Commission,  Commissioner 
O’Doherty  dissenting. 

David  F.  Harris, 

Secretary. 

(FR  Doc.  80-30853  Filed  10-2-80: 8:45  am| 

BILLING  CODE  7715-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL  1618-3] 

Fuels  and  Fuel  Additives;  Petition  To 
Defer  Lead  Phasedown  Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Denial  of  petition  to  defer 
regulations  controlling  lead  content  in 
gasoline. 

SUMMARY:  On  August  25, 1980,  Du  Pont 
Corporation  (Du  Pont)  submitted  a 
petition  seeking  to  defer  certain  EPA 
regulations  controlling  the  lead  content 
in  gasoline  (the  "lead  phasedown 
regulations”).  EPA  has  examined  Du 
Pont's  petition  and  finds  that  it  does  not 
contain  new  information  warranting  a 
new  rulemaking  proceeding  to  consider 
revision  of  the  regulations.  For  this 
reason  EPA  denies  Du  Pont's  petition. 


dates:  September  29, 1980. 
address:  Information  concerning  this 
action  may  be  found  in  Docket  EN  79- 
14,  Central  Docket  Section, 
Environmental  Protection  Agency, 
Gallery  I-West  Tower,  401  M  St.,  S.W., 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Finder,  Attorney-Advisor, 

Fuels  Section,  Field  Operations  and 
Support  Division,  U.S,  Environmental 
Protection  Agency,  at  (202)  472-9367. 
SUPPLEMENTARY  INFORMATION; 

Background  < 

The  original  lead  phasedown 
regulations  were  promulgated  on 
December  6, 1973  (38  FR  33734),  under 
section  211(c)  of  the  Clean  Air  Act,  42 
U.S.C.  7545(c).  They  established  a  0.5 
gram  per  gallon  (gpg)  final  standard 
effective  January  1, 1979.  In 
promulgating  the  0.5  gpg  standard  the 
Agency  took  into  consideration  the 
known  health  effects  of  lead  exposure 
and  the  difficulty  of  establishing  a  safe 
exposure  level,  and  concluded  that  “it 
would  be  prudent  to  reduce  preventable 
lead  exposure  fi'om  automobiles 
emitting  airborne  lead  to  the  fullest 
extent  possible."  (38  FR  1259,  January 
10, 1973).  After  considering  economic 
factors,  the  Agency  set  a  lead  reduction 
schedule  which  it  determined  to  be 
economically  feasible. 

Refiners  and  lead  manufacturers 
sought  judicial  review  of  the  regulations. 
The  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  set  aside  the 
regulations  by  a  2-1  vote  on  December 
20, 1974.  On  March  17, 1975,  the  Court 
granted  the  Agency’s  petition  for 
rehearing  en  banc  and  vacated  the  prior 
decision,  and  on  March  19, 1976  upheld 
the  regulations.  Ethyl  Carp.  v.  EPA,  541 
F.2d  1  (D.C.  Cir.)  (en  banc),  cert,  denied 
426  U.S.  941  (1976).  The  Court  concluded 
that  the  Agency  had  not  been  arbitrary 
and  capricious  in  promulgating  the 
regulations  but  had  in  fact  “handled  an 
extraordinarily  complicated  problem 
with  great  care  and  candor”  (541  F.2d  at 
47). 

EPA  amended  the  regulations  on 
September  28, 1976,  to  provide  for  a 
standard  of  0.8  gpg  effective  January  1, 
1978,  and  a  0.5  gpg  standard  effective 
October  1, 1979  (41  FR  42675). 

These  amendments  were  designed  to 
give  refiners  sufficient  time  to  install  the 
equipment  necessary  to  meet  the 
reduced  lead  level  without  causing  a 
gasoline  shortage.  41  FR  42676  (1976). 

The  interruption  of  crude  oil  supplies 
from  Iran  in  1979  led  the  Agency  to 
believe  that  a  further  temporary 
relaxation  might  be  warranted. 
Therefore,  on  June  8, 1979,  EPA 


proposed  to  amend  the  lead  phasedown 
regulations  to  permit  refiners  to  meet  a 
0.8  gpg  standard  until  October  1, 1980, 
provided  these  refiners  would  produce 
increased  percentages  of  unleaded 
gasoline  (44  FR  33116).  On  June  20, 1979 
a  public  hearing  was  held  in 
Washington,  D.C.,  on  the  proposed 
amendments.  Du  Pont  participated  in  the 
rulemaking.  On  September  12, 1979,  the 
regulations  were  amended  substantially 
as  proposed  (“the  1979  rulemaking”)  (44 
FR  53144).  At  that  time,  EPA  made  clear 
that  “we  continue  to  believe  that  a  0.5 
gpg  lead  standard  should  be  achieved  as 
rapidly  as  possible  for  purposes  of 
public  health  but  that  this  short-term 
relaxation  should  not  have  a  substantial 
health  effect.”  Id.  (emphasis  added).  The 
Agency  was  concerned  that  shortages  of 
unleaded  gasoline  would  cause 
motorists  to  fuel  switch,  poisoning 
billions  of  dollars  worth  of  catalytic 
convertors,  and  threatening  public 
health  and  the  environment.  44  FR  53144 
(1979).  The  one  year  postponement  was 
designed  to  avert  the  long-term 
significant  pollution  that  otherwise 
might  have  resulted.  Under  307(b)(1)  of 
the  Act,  42  U.S.C.  7607(b)(1),  the  time  for 
seeking  judicial  review  of  the  1979 
rulemaking  expired  on  November  11. 
1979.  Du  Pont  did  not  seek  judicial 
review. 

On  January  17, 1980,  the  Du  Pont 
Corporation  submitted  a  document  to 
the  Environmental  Protection  Agency 
entitled  “Petition  to  Repeal  Regulations 
Controlling  Lead  Content  in  Gasoline.” 
On  May  19, 1980,  Du  Pont  submitted  an 
addendum  to  the  petition.  The  petition 
sought  to  show  that  because  of 
decreased  demand  for  gasoline  and  an 
increasing  proportion  of  vehicles  using 
unleaded  gasoline,  revocation  of  the 
lead  phasedown  regulations  would 
make  little  difference  in  terms  of 
compliance  with  air  quality  standards, 
and  that  it  would  offer  certain  energy 
benefits.  The  Agency  published  a  denial 
of  that  petition  on  August  14, 1980  (45  FR 
54090).  I  decided  that  the  information 
submitted  by  Du  Pont  did  not  contain 
new  information  warranting  a  new 
rulemaking  to  consider  revision  or 
revocation  of  the  regulations. 

On  August  25, 1980,  Du  Pont 
submitted  a  second  petition  entitled 
“Petition  to  Defer  for  One  Year  the 
Controls  Applicable  to  Gasoline 
Refiners  Set  Forth  in  40  CFR  80(a)(l)(ii).” 
This  current  petition  sought  to 
demonstrate  that  the  absence  of  adverse 
health  effects,  the  modest  effect  on  air 
quality,  and  the  impact  on  energy 
supplies  support  a  one  year  delay  in  the 
implementation  of  the  0.5  gpg 
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standard — essentially  the  same  points 
that  Du  Pont  made  in  its  first  petition. 

Criteria  for  Review  of  Du  Font's  Petition 

Du  Pont  asserts  that  is  submitting  its 
petition  in  accordance  with  certain 
procedures  set  forth  in  Oljato  Chapter  of 
the  Navajo  Tribe  v.  EPA,  515  F.  2d  654. 
666  (D.C.  Cir.  1975).  which  govern 
petitions  for  revision  of  rules 
promulgated  under  the  Clean  Air  Act. 
The  procedures  described  in  Oljato  are 
essentially  that;  (1)  a  petition  for 
revision  of  such  a  rule,  along  with  any 
supporting  material,  should  first  be 
submitted  to  the  Agency;  (2)  the  Agency 
should  respond  to  the  petition  and.  if  it 
denies  the  petition,  set  forth  its  reasons: 
and  (3)  if  the  petition  is  denied,  the 
petitioner  may  seek  judicial  review 
pursuant  to  Section  307(b)  of  the  Act. 
Oljato,  supra,  515  F.  2d  at  666.  By  this 
notice  the  Agency  is  responding  to  Du 
Font’s  petition  and  is  setting  forth  the 
reasons  for  its  decision.* 

As  I  discussed  in  my  denial  of  Du 
Font’s  first  petition,  the  scheme  devised 
in  Oljato  was  designed  to  address  the 
situation  where  purportedly  new 
information  becomes  available  after 
promulgation  of  a  rule.  The  Court 
concluded  that  such  “new  information’’ 
should  be  presented  to  the  Agency  first 
so  that  it  may  determine  what 
administrative  action,  if  any.  should  be 
taken  before  the  matter  is  reviewed  by  a 
court.  Under  this  scheme,  the  threshold 
determination  to  be  made  is  whether  a 
petitioner  has  submitted  “new 
information."  45  FR  54090-91  (August  14, 
1980). 

If  the  information  supporting  a 
petition  was  raised  or  could  have  been 
raised  in  the  original  rulemaking  or 
petition,  I  do  not  consider  it  new 
information  of  the  sort  contemplated  by 
the  Oljato  scheme  and.  accordingly, 
would  not  view  it  as  warranting  my 
reopening  the  previous  rulemaking.  This 
view  is  consistent  with  Section 
307(d)(7)(B)  of  the  Act,  which  governs 


'  Du  Pont  also  cites  Section  5S3(e]  of  the 
Administrative  Procedure  Act.  as  a  basis  for  its 
petition.  Section  307(d)(l)(N)  provides  that  "the 
provisions  of  section  553  through  557  and  section 
706  of  Title  5  shall  not  apply  ...  to  actions  to  which 
this  subsection  applies.”  Revisions  of  regulations 
pertaining  to  fuels  and  fuel  additives  under  section 
211  are  subject  to  the  provisions  of  section  307(d).  45 
L'.S.C.  7607|d)(l)(D).  However,  the  Agency  does  not 
view  section  307|d)  as  precluding  the  right  of  parties 
to  petition  the  Agency  for  revision  or  revocation  of 
regulations  under  circumstances  other  than  those 
specifically  mentioned  in  307(d)(7)(B).  See  45  FR 
5^1.  note  5  and  infra,  note  2.  Rather,  the  Agency 
believes  that  Congress  intended  that  such  a  right 
should  exist  but  in  action  on  such  requests  the 
Agency  should  be  guided  by  the  relevant  provisions 
of  section  307(d)  concerning  petitions  for 
reconsideration. 


certain  petitions  for  reconsideration.* 
Moreover,  to  hold  otherwise  would 
permit  a  petitioner  to  circumvent  the 
limitation  on  judicial  review  specified  in 
Section  307(b)(1)  of  the  Act:  That  section 
reads  in  part: 

Any  petition  for  review  under  this 
subsection  shall  be  filed  within  sixty  days 
from  the  date  notice  of  such  promulgation, 
approval,  or  action  appears  in  the  Federal 
Register,  except  that  if  such  petition  is  based 
solely  on  grounds  arising  after  such  sixtieth 
day.  then  any  petition  for  review  under  this 
subsection  shall  be  filed  within  sixty  days 
after  such  grounds  arise. 

Section  307(b)(1)  is  designed  to  bring 
about  a  measure  of  finality  to  Agency 
rulemaking  by  limiting  the  period  in 
which  challenges  can  be  made.  If  a 
party  could  cure  its  failure  to  seek 
judicial  review  during  the  period 
specified  by  petitioning  the  Agency  for 
revision  or  revocation  of  the  original 
rulemaking,  based  on  information  that 
was  available  at  the  time  of  the  original 
rulemaking,  and  then  seeking  judicial 
review  of  the  Agency’s  action  on  the 
petition,  one  of  the  main  purposes  of 
Section  307(b)(1)  would  be  defeated. 
This  principle  of  finality  applies  to 
petitions  for  reconsideration  as  well. 
Petitioners  who  have  information 
available  to  them  before  or  during  the 
submission  of  a  petition  should  be 
barred  from  submitting  the  withheld 
information  in  a  second  petition.® 

Assuming  the  information  presented 
in  the  petition  is  “new"  in  the  sense  that 
it  was  not  and  could  not  have  Jaeen 
presented  in  the  original  rulemaking,  I 
must  then  determine  whether  it 
warrants  my  convening  a  supplemental 
rulemaking  to  consider  revision  of  the 
regulations  in  question. 

Although  the  Act  does  not  provide 
specific  criteria  for  making  such  a 
determination  in  the  context  of  petitions 
for  revision  or  revocation  of  regulations, 
it  does  not  leave  me  completely  without 
guidance.  Section  307(d)(9)(A)  suggests 
that  the  ultimate  test  of  my  threshold 
decision  on  such  a  position  (i.e.,  my 
determination  whether  the  petition  and 


,  'Section  307(d)(7)(B)  requires  me  to  convene  a 
proceeding  to  reconsider  a  rule  if  the  person  raising 
an  objection  can  demonstrate,  among  other  things, 
that  it  was  impractical  to  raise  such  objection 
during  the  comment  period  or  that  the  grounds  for 
such  objection  arose  after  the  comment  period  but 
within  the  time  specified  for  judicial  review.  I 
believe  now.  as  I  stated  in  my  August  14. 1980 
response  to  Du  Font's  first  petition,  that  it  is 
appropriate  to  view  Section  307(d)(7)(B)  as  offering 
some  guidance  in  assessing  petitions  for  revision 
that  purport  to  be  based  on  new  information  and 
are  subject  to  the  procedures  set  forth  in  Oljato. 

•See,  e.g..  Lead  Industries  Association  v.  EPA, 
No.  78-2201.  slip  op.  at  87-88  (D.C.  Cir.  June  27. 
1980);  American  Iron  and  Steel  Institute  v.  EPA.  526 
F.  2d  1027. 1050  (3rd  Cir.  1975).  See  also,  note  6. 
response  to  first  Du  Pont  petition.  45  FR  54090 
(August  14. 1980). 


supporting  materials  warrant  further 
rulemaking  proceedings)  is  whether,  in 
light  of  the  information  presented,  it  is 
arbitrary,  capricious,  or  an  abuse  of 
discretion.^  In  addition.  Section 
307(d)(7)(B)  provides  some  guidance  in 
determining  whether  new  information 
warrants  the  commencement  of 
supplementary  proceedings.®  That 
section  requires  me  to  convene  a 
proceeding  if  the  new  grounds  presented 
are  of  "central  relevance  to  the  outcome 
of  the  rule.”  In  another  situation.  I  have 
interpreted  this  phrase  as  meaning  that 
the  petitioner  must  demonstrate  that  its 
objections,  if  assumed  to  be  true,  would 
cause  me  to  seriously  consider  changing 
the  rule  previously  promulgated.  Denial 
of  Petition  for  Reconsideration  or 
Revision  of  the  Lead  Ambient  Air 
Quality  Standards,  45  FR  41211  (June  18. 
1980). 

As  a  general  matter,  I  conclude  that 
the  proper  test  in  assessing  new 
information  in  the  context  of  a  petition 
for  revision  or  revocation  of  a  rule  is 
roughly  the  same  as  that  for  petitions  for 
reconsideration  under  Section  307 
(d)(7)(b):  that  is,  whether  the  petitioner 
has  demonstrated  that  its  objections,  if 
assumed  to  be  true,  would  cause  me  to 
seriously  consider  revising  or  revoking 
the  rule  previously  promulgated.® 

In  summary,  the  criteria  I  am  applying 
in  deciding  whether  to  initiate  a  new 
rulemaking  proceeding  in  response  to  Du 
Font’s  second  petition  are:  (1)  The 
petition  must  be  based  on  information 
that  was  not  and  could  not  reasonably 
have  been  presented  during  the  original 
rulemaking:  and  (2)  Du  Font’s 
objections,  if  assumed  true,  must  be  of 
such  significance  that  they  would  cause 
me  to  seriously  consider  revising  the 
regulations.* 

Discussion 

Du  Font’s  petition  and  the  supporting 
material  fail  to  meet  the  criteria 
specified  above.  For  the  most  part,  Du 
Pont  has  relied  on  information  that  was 
presented  or  could  have  been  presented 
during  the  1979  rulemaking:  some  of  this 
information  was  presented  in  its  earlier 
petition,  and  much  of  it  could  have  been. 


*  Cf.  Union  Electric  v.  EPA.  427  U.  S.  246.  256 
(1975). 

•See  notes  1  and  2,  supra. 

‘For  the  purposes  of  the  decision  on  this,  as  was 
the  case  with  the  earlier  Du  Pont  petition,  I  have 
found  it  unnecessary  to  decide  whether  a  greater  or 
lesser  showing  is  required  to  meet  this  test  under 
section  307(d)(7)(B)  than  in  the  present  context.  Nor 
have  1  found  it  necessary  to  decide  whether  or  how 
circumstantial  factors  (for  example,  the  imminence 
of  scheduled  reviews  of  regulations)  may  affect 
decisions  on  other  petitions  for  revision  or 
revocation  of  regulations. 

’These  criteria  were  used  in  the  response  to  Du 
Font's  first  petition,  45  FR  54090  (August  14. 1980). 
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Furthermore,  none  of  the  information 
submitted  by  Du  Pont  is  of  such 
signiHcance  that  it  would  cause  me  to 
seriously  consider  revising  or  revoking 
the  rule. 

Therefore,  I  am  not  required  to  review 
once  again  the  regulations  as 
promulgated.  As  I  stated  in  my  denial  of 
Du  Font's  earlier  petition,  I  continue  to 
believe  that  the  lead  phasedown 
regulations  are  a  reasonable  exercise  of 
my  authority  imder  Section  211  of  the 
Clean  Air  Act  to  protect  public  health 
and  welfare.  45  FR  54091  (1980). 

/.  A  Major  Portion  of  the  Information 
Submitted  by  Du  Pont  Is  Not  "New 
Information" 

Du  Pont  refers  in  its  petition  to  “new 
information”  presented  for  review. 

Much  of  the  information  was,  or  could, 
have  been  presented  in  earlier 
rulemakings.  Exhibits  4  and  5,  letters  by 
Du  Pont  commenting  on  EPA's  unleaded 
gasoline  production  requirement,  were 
both  submitted  to  the  Agency  in  earlier 
rulemakings.  Exhibit  1,  a  copy  of  “Fact 
Sheet  on  the  President’s  Energy 
Program”  April  4. 1979,  and  Exhibit  2,  a 
copy  of  the  Presidents  Second  National 
Energy  Plan,  May  7, 1979,  could  have 
been  submitted  to  the  1979  docket.  As  I 
noted  in  my  denial  of  Du  Font’s  earlier 
petition,  the  agency  was  aware  of  the 
projected  energy  impact  of  the 
regulations  during  the  1979  rulemaking. 
45  FR  54092  (1980). 

Other  information  was,  or  could  have 
been  presented  during  consideration  of 
Du  Font’s  earlier  petition.  I  specifically 
addressed,  in  the  response  to  that 
petition,  Du  Font’s  arguments  on  health 
effects,  air  quality,  and  energy  impacts. 
45  FR  54092-94  (1980).  Further,  Exhibit  3, 
an  EPA  summary  of  lead  additive 
reports,  and  Exhibit  6,  “Review  of 
Industry  Consultants’  Reports  on  Impact 
of  Lead  Phasedown  Rules  on  Gasoline 
Manufacturing  Capacity  and  on  Crude 
Oil  Requirements,”  prepared  for  the 
Department  of  Energy  by  a  contractor, 
could  have  been  submitted  for 
consideration  with  the  first  petition. 
Although  these  specific  exhibits  were 
not  submitted,  the  arguments  Du  Pont 
has  raised  using  these  exhibits  as 
support  were  precisely  the  arguments  I 
addressed  in  my  denial  of  the  flrst 
petition. 

Exhibit  7,  a  letter  from  Shell  Oil 
Company  to  EPA,  July  28, 1980,  likewise 
does  not  present  information 
substantially  different  from  that 
considered  in  the  Hrst  petition.  In 
denying  that  petition,  I  reiterated  my 
belief  that  for  purposes  of  contribution 
to  ambient  air  and  non-air  sources  of 
lead,  the  regulations  continue  to  be 
necessary. 


Although  the  information  submitted 
by  Du  Pont  was,  or  could  have  been 
presented  either  in  earlier  rulemaking  or 
in  the  first  petition,  I  will  discuss  why 
the  information  is  not  of  such 
significance  that  I  would  seriously 
consider  revising  the  phasedown 
regulations. 

II.  The  Information  Supplied  by  Du  Pont 
is  Not  of  Such  Significance  That  It 
Would  Cause  Me  to  Seriously  Consider 
Revising  the  Regulations 

Du  Pont  raised  issues  with  respect  to 
the  regulations  in  three  areas:  health 
effects,  air  quality  standards,  and 
energy  considerations.  As  discussed 
below,  the  submitted  information  is  not 
of  such  significance  to  cause  me  to  grant 
the  petition. 

A.  Submissions  Regarding  Health 
Effects.  Du  Font’s  submissions 
concerning  the  health  effects  of  lead 
emissions  misconstrue  the  basis  for  and 
goals  of  the  phasedown  regulations. 
Moreover,  Du  Pont  omitted  crucial 
factors  concerning  lead  emissions  in  the 
documents  that  it  submitted  to  EPA. 

In  its  discussion  of  the  absence  of 
health  effects  as  a  basis  for  a  delay  of 
the  0.5  gpg  standard,  Du  Pont  mistakes 
the  basis  for  and  goals  of  the 
phasedown  regulations.  The  phasedown 
regulations  were  promulgated  under 
section  211  of  the  Clean  Air  Act,  which 
authorizes  the  Administrator  to  regulate 
fuels  or  fuel  additives  if  in  his  judgment 
they  cause,  or  contribute  “to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  the  public 
health  or  welfare.”  • 

Most  importantly,  Du  Pont 
misconstrued  the  basis  for  the 
Administrator’s  decision  to  delay 
imposition  of  the  0.5  gpg  standard  in 
1979.  Du  Pont  maintains  that  EPA 
deferred  the  imposition  of  the  0.5  gpg 
standard  because  the  delay  would  not 
affect  public  health.  EPA  decided  to 
defer  Ae  0.5  gpg  standard  because  of  the 
extraordinary  circumstances  present  in 
the  spring  and  summer  of  1979.  The 
Agency  feared  that  a  shortage  in 
unleaded  gasoline,  caused  by  tightness 
in  gasoline  supplies,  could  lead  to 
widespread  fuel  switching.  The 
Administrator  was  concerned  that 
widespread  fuel  switching,  causing  the 
poisoning  of  billions  of  dollars  worth  of 
catalytic  convertors,  could  cause  health 
effects  more  adverse  than  those  that 
would  occur  if  the  0.8  gpg  standard  were 


*Du  Pont  cites  incorrectly  the  language 
authorizing  the  phasedown  language.  The  company 
quotes  the  "will  endanger”  language,  which 
Congress  changed  in  1977.  While  the  Administrator 
originally  promulgated  the  phasedown  regulations 
under  the  former  language,  later  amendments 
should  be  viewed  in  light  of  the  statutory  change. 


extended  an  additional  year.  The 
Administrator  balanced  the  possible 
harm  from  each  course  of  action  and 
decided  that  the  health  and 
environmental  impacts  of  a  one  year 
delay  would  be  less  substantial  than  the 
impacts  resulting  from  the  imposition  of 
the  0.5  gpg  standard  under  the 
extraordinary  circumstances  present  in 
1979.  The  Administrator  spelled  out 
these  factors  in  the  preamble  to  the 
notice  deferring  the  0.5  gpg  standard.  He 
gave  his  reasons  for  the  delay, 
emphasizing  both  the  extraordinary 
nature  of  the  circumstances,  and  the 
need  for  the  0.5  gpg  standard  to  protect 
public  health. 

The  interruption  of  crude  oil  supplies  from 
Iran  and  the  tightness  in  gasoline  supplies  led 
us  to  believe  that  a  father  [sic]  temporary 
relaxation  of  the  lead  phasedown  standard 
was  warranted  *  *  *  This  proposed  action  to 
encourage  the  increased  production  of 
unleaded  gasoline  was  based  on  EPA’s  belief 
that  if  shortages  of  unleaded  gasoline  should 
occur,  motorists  might  use  leaded  gasoline  in 
vehicles  requiring  unleaded  fuel.  Use  of 
leaded  fuel  in  a  vehicle  requiring  unleaded 
fuel  will  deactivate  emission  control  systems, 
causing  an  increase  in  automobile  emissions. 
We  continue  to  believe  that  a  0.5  gpg  lead 
standard  should  be  achieved  as  rapidly  as 
possible  for  purposes  of  public  health  but  that 
this  short-term  relaxation  should  not  have  a 
substantial  health  efiect.  A  delay  in  imposing 
the  0.5  gpg  standard  will  help  offset  the 
irreversible  loss  of  billions  of  dollars’  worth 
of  investment  in  emission  control  systems 
that  would  likely  result  from  widespread  fuel 
switching  if  shortages  of  unleaded  gasoline 
were  to  occur.  44  FR  53144  (1979). 

The  Shell  letter.  Exhibit  7,  which  Du 
Pont  submitted  in  the  context  of  energy 
and  economic  impacts,  miscontrues  the 
goals  of  the  phasedown  regulation.  The 
letter  quotes  the  preamble  to  the 
phasedown  regulations  (38  FR  33734 
(1973))  as  saying  that  EPA’s  lead 
phasedown  schedule  was  designed  to 
reduce  lead  consumption  by  60-65% 
from  base  year  1971  usage.  According  to 
Shell’s  calculations,  lead  usage  for  the 
industry  has  dropped  by  65%  relative  to 
1971  lead  use,  and  therefore  imposition 
of  the  0.5  gpg  standard  is  unnecessary. 
Even  assuming  that  the  information 
submitted  by  Shell  is  true,  it  is  not  of 
such  significance  that  I  would  seriously 
consider  revising  the  phasedown 
regulations. 

The  history  of  the  lead  phasedown 
regulations  indicates  that  the  intent  of 
the  Agency  in  promulgating  the  lead 
phasedown  regulations  was  to  reduce 
lead  emissions  to  the  fullest  extent 
possible,  and  that  the  60-65%  figure 
represented  an  approximation  of  what 
the  Agency  believed  was  a  reasonable 
reduction.  The  60-65%  figure  as  used  in 
the  final  rule  was  not  intended  to 
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represent  the  maximiim  level  of 
reduction  needed  to  protect  public 
health. 

This  is  shown  by  the  genesis  of  the 
60-65%  figure,  which  was  derived  from 
superseded  assumptions  about  lead 
emissions  and  public  health.  The 
phasedown  regulations  as  initially 
proposed  (37  FR  3882  (1972)],  suggested 
the  desirability  of  a  60-65%  reduction  in 
lead  emissions  from  motor  vehicles.  The 
basis  for  that  figure  was  that  available 
evidence  indicated  that  airborne  lead 
levels  in  urban  areas  ranged  over  5 
micrograms  per  cubic  meter,  and  that  a 
60-65%  reduction  was  necessary  to 
achieve  the  acceptable  level  of  2 
micrograms.  In  the  reproposal  (38  FR 
1258  (1973)],  and  promulgation  of  the 
regulations  (38  FR  53144  (1973)),  the 
Agency  reassessed  the  health  risks  and 
altered  the  assumptions  from  which  the 
60-65%  figure  was  derived.  In  the 
reproposal,  the  Agency  recognized  that 
gasoline  lead  contributed  to  both 
airborne  and  non-air  sources  of  lead.* 
and  that  is  was  difficult,  if  not 
impossible,  to  establish  a  precise  level 
of  airborne  lead  as  an  acceptable  basis 
for  a  control  strategy.  38  FR  1258  (1973). 
Consequently,  the  EPA  abandoned  the 
effort  to  identify  a  safe  level  of  lead 
exposure,  and  announced  its  intention  to 
reduce  the  lead  content  in  gasoline  as 
much  as  possible,  leaving  open  the 
possibility  for  further  regulation,  if  it 
were  later  needed.  38  FR  53144  (1973). 

As  can  be  seen  by  this  history  of  the 
lead  phasedown  regulations,  the  60-65% 
figure,  as  referred  to  in  the  preambles  to 
the  reproposed  and  final  rules,  served 
merely  as  an  approximation  of  the 
reduction  in  emissions  that  the  Agency 
then  believed  was  possible,  and  was  not 
designed  to  serve  as  the  level  of  the 
reduction  necessary  to  protect  public 
health. 

In  addition  to  misconstruing  the  basis 
for  and  goals  of  the  lead  phasedown 
regulations,  Du  Pont  omitted  crucial 
factors  concerning  lead  emissions  in  the 
information  that  it  submitted  to  EPA. 
First,  in  its  discussion,  Du  Pont 
suggested  that  because  of  an  increase  in 
unleaded  gasoline  consumption,  and  a 
decrease  in  overall  gasoline 
consumption,  lead  dosage  has  declined 
over  the  past  year  and  will  continue  to 
do  so  over  the  next  year.  Du  Pont 


'Although  an  ambient  air  standard  of  1.5 
micrograms  per  cubic  meter  was  set  in  1978.  based 
on  my  judgment  that  the  level  was  the  maximum 
allowable  to  protect  public  health  from  airborne 
lead  as  I  discussed  in  the  response  to  Du  Font's 
earlier  petition,  the  national  ambient  air  quality 
standanl  (NAAQS)  for  lead  was  not  designed  to 
protect  against  exposure  from  non-air  sources 
including  those  non-air  sources  resulting  &om 
automobile  em.issions.  45  FR  54093  (1980). 


coilcludes  from  this  that  the  one-year 
deferal  would  be  without  health  effects. 

This  argument  which  Du  Pont  raised 
in  its  earlier  petition  in  the  context  of 
compliance  with  the  NAAQS  for  lead  is 
without  merit.  In  discussing  lead  dosage, 
Du  Pont  neglects  to  point  out  that  even 
its  own  forecasts  predict  that  through 
1982,  leaded  gasoline  will  constitute 
more  than  half  of  all  gasoline  sold.  **  Du 
Font’s  forecasts  also  show  that 
motorists  are  switching  fi-om  leaded  to 
unleaded  gasoline  more  slowly  than  was 
earlier  predicted.”  Even  by  Du  Font’s 
own  calculations,  the  contribution  of 
leaded  gasoline  to  environmental  lead 
will  continue  to  be  significant  until  well 
after  1981.  As  I  indicated  in  my  response 
to  Du  Font’s  earlier  petition,  an  increase 
in  the  level  of  lead  emissions,  resulting 
from  a  change  in  the  phasedown 
regulations,  along  with  a  slower  shift 
from  leaded  to  u^eaded  gasoline,  would 
raise  the  number  of  persons  whose 
health  potentially  would  be  threatened 
by  excess  lead  exposure.  45  FR  54093 
(1980).  Therefore,  health  concerns. lead 
me  to  reject  Du  Font’s  argument. 

Second,  as  in  its  earlier  petition,  Du 
Pont  neglects  to  mention  the 
contribution  of  dustfall  lead  to  overall 
lead  exposure,  and  thus  its  possible 
threat  to  human  health.  In  reviewing  the 
phasedown  regulations,  the  Ethyl  court 
upheld  EPA’s  reliance  on  evidence 
concerning  lead  exposure  from  dustfall. 
Ethyl,  supra,  541  F.2d  at  46. 

Lead  is  present  in  children,  and  in  elevated 
amounts.  Children  do  ingest  dust,  and  dust  is 
heavily  laden  with  lead.  Animal  studies 
prove  that  ingested  lead  dust  is  absorbed  into 
the  bloodstream.  And  epidemiological  studies 
associate  high  lead  concentrations  in  children 
.with  high  lead  concentrations  in  dirt  and 
dust,  and  with  proximity  to  automobiles. 
Since  the  automobile  is  the  predominant 
source  of  lead  in  dust,  the  Administrator's 
hypothesis  stands  firm  as  reasonable  *  *  *. 
Id. 

As  mentioned  earlier,  the  NAAQS  for 
lead  was  not  designed  to  protect  against 
exposure  from  non-air  sources  of  lead, 
including  those  non-air  sources  resulting 
from  automobile  emissions. 

Finally,  Du  Pont  neglected  to  submit 
any  new  studies  on  the  health  effects  of 
lead.  The  D.C.  Circuit,  when  reviewing 
the  NAAQS  for  lead,  suggested  some  of 
the  adverse  health  effects  of  lead. 

Today  lead  is  ubiquitous.  It  is  found  in 
almost  every  medium  with  which  we  come 
into  contact — food,  water,  air,  soil,  dust,  and 
paint  (references  deleted],  each  of  which 
represents  a  potential  pathway  for  human 
lead  exposure  through  ingestion  or 
inhalation.  The  widespread  presence  of  this 


"‘See  "Forecast  of  Gasoline  Demand  Through 
1990."  Du  Pont  Tech  Brief  No.  7609.  December.  1979. 
"Id 


toxic  metal  in  the  environment  poses  a 
significant  health  risk.  Lead  is  a  poison  which 
has  no  known  beneficial  function  in  the  body, 
(references  omitted],  but  when  present  in  the 
body  in  sufficient  concentrations  lead  attacks 
the  blood,  kidneys,  and  central  nervous  and 
other  systems  and  can  cause  anemia,  kidney 
damage,  severe  brain  damage,  and  death. 

Lead  Industries  Association,  at  4. 

B.  Submissions  Concerning  Air 
Quality.  Du  Pont  argues  that  air  quality 
will  be  modestly  affected  by  deferring 
the  lead  phasedown  standard  for  a 
second  year.  Du  Pont  submitted 
estimates  of  the  number  of  air  quality 
control  regions  (AQCRs)  that  would 
comply  with  the  NAAQS  for  lead  in  1980 
which  it  submitted  with  its  earlier 
petition.  Du  Pont  suggests  that  the  effect 
of  a  one-year  suspension  of  the  0.5  gpg 
standard  on  air  quality  would  be  less 
than  under  a  total  abolishment  of  the 
program.  The  company  did  not  submit 
documentation  to  support  its  argument. 
As  support,  Du  Pont  only  presented  its 
earlier  petition  in  its  entirety,  as  well  as 
two  letters  commenting  on  two  lead 
phasedown  dockets. 

Because  Du  Pont  did  not  submit  either 
in  its  previous  or  current  petition 
estimates  to  support  the  continuation  of 
the  0.8  gpg  standard,  but  only  repeated 
its  earlier  estimates,  I  cannot  respond  to 
the  argument  that  a  significant 
difference  exists  between  continuation 
of  the  0.8  gpg  standard,  and  complete 
revocation,  especially  in  light  of  Du 
Font’s  reliance  on  E^^ibit  3  which  would 
appear  to  show  any  difference  to  be 
minimal.  In  response  to  Du  Font’s  earlier 
petition,  I  discussed  the  estimates 
submitted  by  Du  Pont  during  the  1979 
rulemaking,  and  then  the  estimates 
submitted  in  January; 

the  Agency,  concluded  (in  1979]  that 
compliance  with  the  NAAQS  for  lead  of  two 
additional  AQCRs  in  1980,  along  with  other 
factors,  was  sufficient  reason  for  maintaining 
the  phasedown  program  with  0.5  gpg 
becoming  effective  October  1, 1980.  The 
information  now  indicating  that  attainment  of 
the  NAAQS  in  1980  depends  on  the 
phasedown  regulations  (assuming  the 
information  is  correct)  is  an  even  more 
compelling  reason  for  preserving  the 
phasedown  requirements  than  the 
information  in  the  earlier  record.  45  FR  54092 
(1980). 

As  discussed  more  fully  above,  Du 
Pont  did  not  address  the  problem  of  lead 
from  dustfall.  As  mentioned  above,  the 
NAAQS  for  lead  was  not  designed  to 
protect  against  exposure  from  non-air 
sources,  including  those  resulting  from 
automobile  emissions. 

C.  Submissions  Regarding  Energy 
Considerations.  As  in  its  preivous 
petition,  Du  Pont  argues  that  substantial 
energy  savings  are  possible  if  its 
position  is  adopted.  Du  Pont  suggest  that 
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delaying  the  phasedown  standard  one 
year  made  possible  the  savings  of 
20,000-60,000  barrels  of  crude  oil  per 
day  in  the  period  between  October  1, 
1979  and  October  1, 1980.  Du  Pont 
suggests  that  similar  savings  would  be 
possible  if  the  0.5  gpg  standard  were 
deferred  for  one  year.  This  argument  is 
virtually  identical  to  arguments  made 
during  the  1979  rulemaking  and  in  its 
earlier  petition.  For  the  reasons 
discussed  below,  I  would  not  seriously 
consider  revising  the  phasedown 
regulations  even  if  Du  Font's 
information  were  shown  to  be  correct. 

As  I  mentioned  in  my  response  to  the 
first  Du  Pont  petition,  “I  believe 
Congress  intended  me  to  base  regulation 
of  fuels  and  fuel  additives  under  Section 
211(c) — the  statutory  basis  for  the 
phasedown  regulations — primarily  on 
protection  of  health,  assuming  that  I 
may  consider  economic  or  social  costs 
at  all.”  (45  FR  54094,  August  14, 1980).  To 
the  extent  that  I  have  been  legally  able 
to  consider  economic  costs  of  the 
phasedown  regulations,  I  have  been 
cognizant  of  them.  See  my  discussion  at 
45  FR  54094. 1  acknowledge  now,  as  I  did 
in  my  response  to  the  first  Du  Pont 
petition,  that  there  has  always  existed 
some  energy  penalty  associated  with  the 
lead  phasedown  regulations.  Current 
EPA  estimates  suggest  that  the  crude  oil 
penalty  is  very  small,  only  two-tenths  of 
one  percent  of  daily  usage.*® 
Furthermore,  gasoline  stocks  are  at  a 
high  level,  and  gasoline  demand  has 
decreased. 

I  believe  that  the  health  benefits  of  the 
lead  phasedown  regulations  far 
outweigh  the  small  energy  penalty. 
Considering  the  nature  of  the  health 
effects  against  which  the  phasedown 
regulations  are  intended  to  protect — 
particularly  for  Black  and  Hispanic 
urban  children,  who  are  exposed  to 
large  quantities  of  lead  from  automobile 
sources  and  may  be  especially  sensitive 
to  the  harmful  effects  of  lead — I  would 
not  consider  it  appropriate  to  revise  the 
lead  phasedown  regulations. 

Conclusion 

For  the  reasons  stated  above,  Du 
Font’s  petition  is  denied. 

Note. — ^This  is  a  nationally  applicable,  final 
Agency  action.  Under  Section  307(b)(1)  of  the 
Clean  Air  Act.  42  U.S.C.  7607(b)(1),  judicial 
review  of  this  action  is  available  only  by  the 
filing  of  a  petition  for  review  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  [date  of 
publication).  Under  Section  307(b)(2),  today’s 
action  may  not  be  challenged  later  in  a 
separate  judicial  proceeding  brought  by  EPA 
to  enforce  the  lead  phasedown  requirements. 


"Environmental  Protection  Agency  Motor 
Gasoline  Letter.”  )uly  24. 1980,  at  5. 


Dated:  September  29, 1980. 
Douglas  M.  Costle, 
Administrator. 

(FR  Doc  80-30842  Filed  10-2-80;  8:45  am] 
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40  CFR  Part  81 

[FRL  1619-3] 

Mandatory  Class  I  Federal  Areas 
Where  Visibility  Is  an  Important  Value; 
Breton  Wilderness  Area;  Response  To 
Petition  for  Reconsideration 

agency:  United  States  Environmental 
Protection  Agency  (EPA). 

ACTION:  Denial  of  petition  for 
reconsideration. 

summary:  Chevron,  U.S.A.,  Inc. 
(Chevron)  submitted  a  petition  for 
reconsideration  of  flnal  action  EPA 
announced  November  30, 1979  (44  FR 
69122),  identifying  Breton  Wilderness 
Area  as  a  mandatory  class  I  Federal 
area  in  which  visibility  is  an  important 
value.  After  evaluating  the  petition,  the 
Administrator  has  found  that  Chevron 
failed  to  satisfy  the  statutory 
requirements  of  section  307(d)(7)(B)  of 
the  Clean  Air  Act  (Act).  Specifically, 
Chevron  failed  to  demonstrate  that  1)  it 
was  impracticable  to  raise  its  objections 
during  the  period  for  public  comment,  or 
that  the  grounds  for  its  objections  arose 
after  the  period  for  public  comment,  but 
within  60  days  after  November  30, 1979, 
and  2)  that  the  basis  of  its  objection  was 
of  central  relevance  to  the  outcome  of 
the  action.  This  notice  announces  the 
Administrator’s  decision  and  reasoning. 
DATES:  Effective  October  3, 1980. 
ADDRESSES:  Docket  Number  OAQPS- 
79-09  contains  all  supporting  materials 
used  by  EPA  in  evaluating  the  petition. 
The  docket  is  available  for  public 
inspection  and  copying  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday  at 
EPA’s  Central  Docket  Section,  West 
Tower  Main  Lobby,  Waterside  Mall,  401 
M  Street,  S.W.,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Johnnie  L.  Pearson,  Office  of  Air  Quality 
Planning  and  Standards  (MD-15), 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone:  919-541-5497. 
SUPPLEMENTARY  INFORMATION:  The 
supplementary  information  follows  this 
outline: 

I.  Introduction 

II.  Background 

A.  Visibility  Protection  under  the  Act 

B.  Administrative  Action  under  the 
Visibility  Provisions  of  the  Act 

C.  Congress  Establishment  of  Breton 
Wilderness 


D.  Chevron’s  Petition  for  Reconsideration 

E.  Criteria  for  Review  of  Chevron's  Petition 
for  Reconsideration 

III.  Discussion 

A.  Whether  Chevron’s  Petition  Presents 
Objections  Which  Were  Impracticable 
To  Raise  During  the  Public  Comment 
Period 

B.  Whether  Chevron's  Petition  Presents 
Objections  of  Central  Relevance  to  the 
Outcome  of  the  Final  Determination 

1.  The  Administrator  Acted  Reasonably  in 
Following  the  Congressional 
Determination  that  as  a  Matter  of  Law 
Breton  Wilderness  Exceeded  5,000  acres 
on  August  7, 1977 

2.  The  Administrator  Reasonably 
Determined  that  Visibility  Is  an 
Important  Value  in  Breton  Wilderness 

(a)  Congress  intended  the  Administrator  to 
find  that  most  national  wilderness  areas 
in  excess  of  5,000  acres  possessed 
visibility  as  an  important  value. 

(b)  Congress  itself  recognized  that  Breton 
Wilderness  possessed  precisely  those 
characteristics  that  would  make  visibility 
an  important  value  there. 

(c)  The  administrative  record  supports 
Congress  hndings  that  visibility  is  an 
important  value  in  Breton  Wilderness. 

(d)  The  legislative  and  administrative 
records  answer  completely  Chevron's 
assertions  that  visibility  is  not  an 
important  value  in  Breton  Wilderness. 

3.  The  Administrator  Complied  With  All 
Applicable  Procedural  Requirements. 

IV.  Conclusion 

I.  Introduction 

This  notice  denies  Chevron’s  petition 
for  reconsideration  of  the 
Administrator’s  November  30, 1979  (44 
FR  69116)  determination  that  Breton 
Wilderness  is  a  mandatory  class  1 
Federal  area  in  which  visibility  is  an 
important  value.  The  following 
statement  is  in  three  parts.  The  Hrst  is  a 
factual  background  statement  of  the 
statutory  and  administrative  framework; 
the  second  is  a  discussion  of  the 
Administrator’s  reasons  for  denying  the 
petition;  and  the  third  is  his  conclusion. 

II.  Background 

A.  Visibility  Protection  Under  the  Act 

Before  its  amendment  in  1977,  the  Act 
did  not  elaborate  on  the  protection  of 
visibility  as  an  air-quality  related  value.* 
In  1977,  however.  Congress  became 
aware  that  visibility  was  deteriorating 
rapidly  in  many  places  it  had  set  aside 
for  special  protection  in  their  natural 
states,  such  as  national  parks  and 
wilderness  areas,  and  that  other  clean 
air  programs  were  inadequate  to  remedy 
or  prevent  this  deterioration.  Such 
visibility  Impairment,  Congress 
determined,  diminished  the  areas’ 
grandeur  and  appeal  for  visitors.  As  a 


’  Section  302(h]  of  the  Clean  Air  Act  of  1970 
recited  simply  that  "visibility"  was  an  "effect  on 
welfare." 
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result,  Congress  amended  the  Act  to 
require  aggressive  steps  to  remedy 
existing  and  prevent  future  impairment 
in  these  national  areas. 

SpeciHcally,  the  House  Subcommittee 
on  Health  and  Environment  wrote  a  new 
section  into  the  1977  House  Committtee 
bill,  requiring  EPA  and  the  States  to 
develop  a  new  affirmative  program  to 
protect  visibility  from  impairment  due  to 
emissions  from  existing  and  new 
sources. ‘The  full  House  adopted  this 
visibility  protection  section.’ Its  purpose 
was,  in  part,  to  remedy  and  prevent 
visibility  impairment  in  areas  of  special 
national  interest  and  preserve  them 
from  such  impairment  for  current  and 
future  generations  of  visitors  to  enjoy.^ 

These  requirements  for  protection  of 
visibility  which  came  from  the  House 
bill  are  in  section  169A  of  the  Clean  Air 
Act,  42  U.S.C,  7491.*  Under  this  section 
EPA  must  promulgate  regulations  to 
assure  reasonable  progress  toward  the 
national  visibility  goal  of  remedying 
existing  and  preventing  future 
impairment  in  “mandatory  class  1 
Federal  areas”  in  which  EPA,  after 
consultation  with  the  Secretary  of  the 
Interior,  determines  that  visibility  is  an 
important  value.  Section  162(a]  of  the 
Act  defines  mandatory  class  I  Federal 
areas  as  the  following  areas  which  were 
in  existence  on  August  7, 1977,  the  date 
of  enactment  of  the  Clean  Air  Act 
Amendments  of  1977:  all  international 
parks,  national  parks  which  exceed 
6,000  acres,  and  national  wilderness 
areas  and  national  memorial  parks 
which  exceed  5,000  acres. 

The  limitation  of  section  169A  to  the 
mandatory  class  I  Federal  areas  “in 
which  [EPA]  determines  visibility  is  an 
important  value"  was  added  in 
conference,  most  probably  to  exclude 
the  few  areas,  if  any,  with  peculiarities 
either  in  the  reason  for  which  they  were 
established,  or  with  natural  conditions 
which  eliminated  visibility  as  an 
important  value.  The  Chairman  of  the 
Subcommittee  on  Health  and 
Envirorunent  from  which  Section  169A 


'RR.  eiBl,  9Sth  Cong..  1st  Sess.  i  116  (1977). 

*123  Cong.  Rec.  HS057-58.  60-61  (daily  ed.  May 
25. 1977). 

*  123  Cong.  Rec.  H8661,  H8669  (daily  ed.  August  4. 
1977). 

*  In  addition,  the  conferees  agreed  to  accept  the 
visibility  section  in  the  Senate  bill  that  would 
protect  air  quality-related  values  in  areas  of  the 
country  with  "clean"  air.  The  conferees,  in  the 
Senate  language  adopted,  explicitly  included 
visibility  as  one  of  the  protected  air  quality  related 
values.  (Compare  the  air  quality-related  values  test 
as  proposed  in  section  6  of  the  Senate  bill  (see  S. 
Rep.  Na  95-127. 95th  Cong.,  Ist  Sess..  152  (1977)). 
with  the  companion  provision  in  the  Conference  bill 
(see  H.  Rep.  No.  95-564,  95th  Cong..  Ist  Sess..  at  56- 
57  (1977).)  This  requirement  in  the  Senate  bill  for 
protection  of  visibility  was  enacted  as  section 
165(d)(2)  of  the  Act.  42  U.S.C.  747S(d)(2). 


came,  in  a  statement  intended  to  clarify 
the  conferees’  action,  said  that 
“visibility  protection  in  most  mandatory 
class  I  Federal  areas  remains  a  national 
commitment,  which  is  nationally 
enforceable"  (emphasis  added).® 

B.  Administrative  Action  Under  the 
Visibility  Provisions  of  the  Act 

In  executing  their  responsibilities 
under  section  169A[a)(2]  to  determine 
which  mandatory  class  I  Federal  areas 
have  visibility  as  an  important  value, 
the  Administrator  of  the  EPA 
(“Administrator")  and  the  Secretary  of 
the  Department  of  the  Interior 
(“Secretary")  worked  together  to 
achieve  an  informed  and  coordinated 
result.  This  coordination  led  to 
agreement  on  the  criteria  to  be  applied 
to  the  mandatory  class  I  Federal  areas 
to  assess  whether  visibility  was  an 
important  value.  44  FR  8910  (February 
19, 1979).  The  final  criteria  were  1) 
whether  the  legislation  creating  an  area 
emphasized  visibility  values,  2)  whether 
scenic  values  were  present  in  an  area 
and  important  to  public  enjoyment  of 
the  area,  3)  whether  an  area  possessed  a 
sweeping  view  of  background  or 
middleground  features,  and  4)  whether 
natural  (as  opposed  to  man-made) 
sources  impaired  visibility  in  an  area.  44 
FR  69122.  In  order  that  the  criteria  be 
applied  and  evaluated  consistently,  use 
of  a  logic  network  supported  by  a 
narrative  statement  was  required.’ 

On  October  14, 1977,  the  Secretary 
published  a  notice  of  these  criteria  and 
the  preliminary  results  of  his  application 
of  the  criteria  to  the  mandatory  class  1 
Federal  areas  (42  FR  55280).  The  notice 
also  solicited  public  comment  and 
announced  six  public  meetings  for  the 
oral  presentation  of  comments.  With 
regard  to  Breton  Wilderness,  which  is 
comprised  of  barrier  islands  off  the 
Louisiana  coast,  the  Secretary  indicated 
his  preliminary  determination  that  it 
was  over  5,000  acres  in  size  (“5,000-1-”) 
and  possessed  visibility  as  an  important 
value.  42  FR  55284. 

On  February  24, 1978,  the  Secretary 
published  his  Bnal  determination  of 
mandatory  class  I  Federal  areas  in 
which  visibility  is  an  important  value 
and  responded  to  the  comments 
received  on  his  preliminary 
determination  (43  FR  7721).  Although  he 
changed  his  determination  regarding 


*123  Cong.  Rec.  HB663  (daily  ed.  August  4, 1977) 
(Rep.  Rogers).  In  addition,  Senator  Muskie, 
commenting  on  the  size  limitations  of  areas  the  air 
quality  related  values  of  whiqh  are  to  be  protected, 
stated  that  those  areas  meeting  the  5.000  acre 
requirement  have  "scenic  values,"  “ought  not  to  be 
challenged,"  and  "deserve  to  be  protected."  123 
Cong.  Rec.  S9241,  9242  (daily  ed.  June  9. 1977). 

’An  example  of  the  logic  network  appears  at  43 
FR  7727  (February  28. 1978). 


several  areas,  the  Secretary  indicated 
his  continuing  judgment  that  Breton 
Wilderness  possessed  visibility  as  an 
important  value  and  was  over  5,000 
acres  in  size.  43  FR  7725. 

On  February  12, 1979,  EPA  proposed 
to  accept  the  Secretary’s 
recommendation  that  Breton  Wilderness 
and  certain  other  areas  possessed 
visibility  as  an  important  value  (44  FR 
8909).  Although  he  was  under  no 
obligation  to  do  so,  the  Administrator 
decided  to  treat  his  action  under  section 
307(b)(l)(N)  of  the  Act,  42  U.S.C. 
7607(d)(l)(N),  and  accordingly  this 
notice  of  proposed  determinations 
established  a  public  comment  period 
and  a  public  docket.  Before  this 
proposal  appeared  in  the  Federal 
Register,  EPA  placed  in  this  docket  the 
preliminary  and  final  analyses  and  the 
supporting  narrative  for  Breton 
Wilderness.  These  supporting  materials, 
which  were  prepared  by  an  Interior 
Department  official  familiar  with  Breton 
Wilderness  and  reviewed  and  approved 
by  personnel  at  Department  of  Interior 
headquarters,  noted  that  legislation 
creating  Breton  Wilderness  stressed  that 
it  should  remain  in  a  natural  state.  In 
addition,  these  materials  noted  the 
presence  of  scenic  values  at  Breton 
Wilderness,  and  described  it  in  part  as 
“miles  of  wild  shore  with  white  sand 
and  natural  changing  dunes  (which) 
offer  the  public  a  sharp  contrast  with 
man-made  beaches  and  have  abundant 
colonies  of  nesting  shorebirds  and 
wintering  waterfowl"  Also  mentioned 
was  the  panoramic  view  of  barrier 
islands  in  the  Gulf  of  Mexico,  the 
importance  of  preserving  the  scenic 
values  of  Breton  Wilderness  because  of 
the  millions  of  visitors  expected  in  the 
area,  and  that  while  fog,  a  natural 
condition,  occurred  in  the  winter,  it  did 
not  affect  visibility  in  the  summer  when 
the  public  most  frequently  used  Breton 
Wilderness. 

On  November  30, 1979,  EPA  published 
its  final  determination  of  mandatory 
class  1  Federal  areas  in  which  visibility 
is  an  important  value  of  the  area  and 
responded  to  the  comments  received  on 
the  proposed  determination  (44  FR 
69116).  The  only  comments  received  by 
EPA  regarding  Breton  Wilderness  were 
from  Chevron,  EPA  acknowledged 
Chevron’s  comments  and  stated  that 
EPA’s  review  showed  that  the  criteria 
were  properly  applied  to  Breton 
Wilderness  and  that  it  possessed 
visibility  as  an  important  value.  44  FR 
69124.  In  addition.  EPA  noted 
speciHcally  that  it  accepted  the 
Secretary’s  determination  that  Breton 
Wilderness  met  the  requisite  acreage 
requirements  and  that  Chevron’s 
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comment  that  the  area  was  poorly 
maintained  was  not  relevant  to  whether 
it  possessed  visibility  as  an  important 
value.  Id. 

Although  EPA  determined  that  156 
mandatory  class  I  Federal  areas 
possessed  visibility  as  an  important 
value,  only  the  determination  of  Breton 
Wilderness  was  challenged  either 
administratively  or  judicially.  On 
January  25, 1980,  Chevron  filed  in  the 
United  States  Court  of  Appeals  for  the 
Fifth  Circuit  a  petition  for  review  of  the 
determination  regarding  Breton 
Wilderness  (Chevron  v.  EPA,  et  al..  No, 
80-3081).  Chevron  also  filed  an 
administrative  petition  for 
reconsideration  (petition)  dated  March 
12, 1980,  and  a  supplement  to  that 
petition  dated  March  25, 1980.  This 
notice  is  EPA's  response  to  the  petition 
and  the  supplement. 

C.  Congress’  Establishment  of  Breton 
Wilderness 

Under  the  Wilderness  Act,  16  U.S.C, 
1131  et  seq.,  the  Secretary  must  review 
each  roadless  island  within  the  national 
refuge  system  under  his  jurisdiction  on 
September  3, 1964,  and  report  to  the 
President  on  each  such  area’s 
suitablility  fpr  preservation  as  a 
wilderness.  The  President’s 
recommendation  of  an  area  for 
designation  as  wilderness  is  effective 
only  if  so  provided  by  an  Act  of 
Congress.  16  U.S.C.  1132(c). 

In  1971,  the  President  transmitted  to 
Congress  a  proposal  to  designate  Breton 
National  Wildlife  Refuge  as  a  national 
wilderness  area,*  which  Congress 
accepted  on  January  3, 1975.*  An 
understanding  of  why  the  public,  the 
Secretary,  the  President,  and  Congress 
all  believed  Breton  Wilderness  should 
be  created  is  critical  in  determining 
whether  the  Administrator  acted 
reasonably  in  finding  that  Breton 
Wilderness  possessed  visibility  as  an 
important  value. 

Breton  National  Wildlife  Refuge  (now 
Breton  Wilderness)  was  a  crescent- 
shaped  chain  of  barrier  islands  12  miles 
offshore  from  the  Mississippi  Delta.  It 
was  established  as  the  second  national 
wildlife  refuge  in  1904  and  was  later 
enlarged,  by  an  executive  order.  Before 
1969,  Breton  National  Wildlife  Refuge 
consisted  of  the  long  chain  of  the 
Chandeleur  Islands,  and  the  two  parts  of 
Breton  Island,  for  a  total  acreage  of 
more  than  9,000  acres.  In  1969, 

'H.  Doc.  No.  92-102.  Part  6.  92d  Cong.  1st  Sess. 
(1971)  (Hereinafter  "Transmittar'l 

’The  Act,  Pub.  L  93-632,  was  not  codiried.  See  88 
Stat.  2153. 

’’Transmittal  at  1,  R  Rep.  No.  93-989,  93rd  Cong., 
1st  Sess.  at  6  (1974)  (hereinafter  "House  Report");  S. 


however.  Hurricane  Camille  destroyed  a 
sizeable  area  of  the  Chandeleurs  and 
small  portions  of  the  Breton  Islands, 
leaving  a  total  slightly  in  excess  of  4,500 
acres.** 

On  September  3, 1969,  consistent  with 
the  Wilderness  Act,  16  U.S.C.  1131,  the 
Fish  and  Wildlife  Service,  Department 
of  Interior,  published  notice  that 
scheduled  a  public  hearing  and 
established  an  85-day  period  for 
submitting  written  comments  on  a 
proposal  to  recommend  to  the  President 
that  he  seek  designation  of  Breton 
National  Wildlife  Refuge  as  a 
wilderness  area  (34  FR 14002). 

All  270  citizens  and  29  organizations 
which  commented  favored  the  creation 
of  Breton  Wilderness  for  essentially  one 
or  more  of  the  following  reasons:  (1)  it 
would  assure  the  retention  of  the 
beaches,  marsh  and  mangrove  for  the 
recreation,  research  and  inspiration  of 
present  and  future  generations;  (2)  it 
would  act  as  a  buffer  against  further 
pollution  of  the  refuge  and  estuary  from 
oil-drilling  and  other  man-made 
encroachments;  and  (3)  it  would 
recognize  and  preserve  the  extreme 
importance  of  the  refuge  as  a  nesting 
area  for  shore  birds  and  sea  turtles.** 

The  comments  opposing  wilderness 
status  were  few.  The  main  one  was  that 
the  alleged  rights  of  the  Kerr-McGee 
Corporation  to  explore  and  drill  for  oil 
and  gas  would  be  diminished.** 

On  March  4, 1971,  the  Secretary 
recommended  to  the  President  that  the 
refuge  be  designated  a  national 
wilderness  area.  In  making  this 
recommendation,  the  Secretary  stated 
his  agreement  with  the  reasons; 
advanced  by  the  public.** 

The  President  accepted  the 
Secretary’s  recommendation  and,  on 
April  28, 1971,  transmitted  to  Congress  a 
proposal  that  Breton  National  Wildlife 
Refuge  be  designated  a  wilderness  area. 
In  doing  so,  the  President  stressed  the 
opportunities  for  human  enrichment  the 
creation  of  Breton  Wilderness  would 
engender.**  A  report  accompanying  the 
transmittal  noted  that  continued  public 
use  of  the  islands  would  be  permitted 
for,  among  other  things,  bird  watching 
and  photography.*® 

On  May  6, 1974,  the  House  passed  a 
bill  to  designate  the  refuge  as  a  national 
wilderness  area.*’ The  House  Committee 
wrote  in  its  report  that  Breton  National 

Rep.  No.  93-1287. 93rd  Cong.  2d  Sess.  at  17  (1974) 
(hereinafter  "Senate  Report”). 

"Id 

’’Transmittal  at  3-6. 

"Id. 

’*  Id.  at  V. 

"Id.  at  ii. 

"Id.  at  2. 

”  House  Report  at  2-3. 


Wildlife  Refuge  retained  its  natural 
character  and  influence  and  presented 
“outstanding  opportunities  for 
recreation  and  solitude,  as  well  as 
having  significant  values  for  scientific 
study.’’** The  primary  objective  of 
designation  as  wilderness  will  be,  the 
House  Committee  wrote,  to  preserve  the 
area  in  a  condition  unspoiled  by  traces 
of  man’s  work  for  the  enjoyment  of 
present  and  future 
generations.** Regarding  the  refuge’s 
total  acreage,  the  House  Committee 
stated  that  it  was  now  about  4,500  acres, 
down  from  more  than  9,000  acres  before 
Hurricane  Camille,  but  that  it  was 
accepting  the  Department  of  the 
Interior’s  recommendation  of 
approximately  5,000  acres  in  recognition 
of  inaccuracies  in  existing  surveys  and 
to  allow  for  future  accretion  of 
land.*®  The  House  bill  therefore,  stated 
the  acreage  of  the  area  to  be  designated 
as  “about  five  thousand  acres.’’ 

On  November  22, 1974,  the  Senate 
also  passed  a  bill  to  designate  Breton 
National  Wildlife  Refuge  as  a  national 
wilderness  area.  The  accompanying 
Senate  Report  noted,  like  the  House 
Report,  that  the  primary  purpose  of  the 
designation  was  to  preserve  the  area  in 
a  natural,  unspoiled  condition  for  the 
recreation,  solitude,  and  scientiHc  study 
of  present  and  future  generations.**  The 
Committee  wrote  of  the  island’s 
distinctive  importance  for  a  great 
quantity  and  variety  of  waterfowl,  and 
waxed  eloquent  in  describing  the 
island’s  visual  appeal;  ‘The  crystal  clear 
waters  of  the  Gulf  of  Mexico  bathe  the 
endless  miles  of  wild  shores  of  sugar- 
white  sand,  contrasting  sharply  with  the 
man-made  beaches  and  often  times 
muddy  waters  near  the  mainland.’’** The 
Senate  committee  also  recognized  the 
dynamic  process  of  accretion  which 
affects  the  islands,  and  also  accepted 
the  Secretary’s  recommendation  that  the 
acreage  to  be  designated  as  Breton 

"Id 

"Id 

’’With  regard  to  the  refuge's  size,  the  House 
Committee  wrote: 

Total  acreage  in  the  refuge  now  is  about  4.500 
acres  above  high  tide.  Prior  to  1969,  it  was  more 
than  9.000  acres.  However,  the  Department  (of  the 
Interior]  is  recommending  approximately  5.000  acres 
for  wilderness  designation.  This  difference  in 
acreage  is  due,  in  part,  to  storm  action  and  in  part  to 
inaccurate  surveys. 

There  is  no  disagreement  as  to  the  acreage  to  be 
included  except  for  inaccuracies  of  present  surveys 
and  allowance  for  future  accretion.  The  Department 
of  the  Interior  recommended  5,000  rather  than  a 
smaller  acreage  in  previous  proposals.  The 
Committee  approves  and  recommends  acceptance 
of  the  larger  5.000  acre  area  for  wilderness 
designation.  House  Report  at  6. 

”  Senate  Report  at  3-4. 

"Id.  at  17-18. 
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Wilderness  be  increased  from  4,420 
acres,  the  acreage  listed  in  the  1971 
proposal,  to  approximately  5,000  acres 
because  of  accretion  since  Hurricane 
Camille.“  The  Senate  bill  listed  total  . 
acreage  to  be  designated  as 
‘‘approximately  five  thousand  acres.” 

The  Act  of  Congress  accepting  the 
public's,  the  Secretary's,  and  the 
President’s  recommendation  that  Breton 
Wilderness  be  created  listed  the  acreage 
designated  as  “approximately  five 
thousand  acres.”**  Section  4  this  Act 
required  that  “a  map  and  legal 
description"  of  Breton  Wilderness  be 
filed  with  the  relevant  Senate  and 
House  Committees,  and  stated  that 
“such  description  shall  have  the  same 
force  and  effect  as  if  included  in  this 
Act.”  The  Secretary  made  this 
description  on  June  3, 1975,  describing 
Breton  Wilderness  as  “[cjontaining  in 
the  aggregate  5,000  acres,  more  or 
less."*®  Consequently,  even  though  the 
islands  comprising  Breton  Wilderness 
may  fluctuate  in  area  as  a  result  of  the 
action  of  the  sea,  the  size  of  the  area 
was  established  by  Congress  as  about 
5,000  acres  as  a  matter  of  law. 

D.  Chevron’s  Petition  for 
Reconsideration 

In  a  petition  dated  March  13, 1980. 
Chevron  asked  the  Administrator  to 
reconsider  under  section  307(d)(7)(B)  of 
the  Act,  42  U.S.C.  7607(d)(7)(B).  the 
designation  of  Breton  Wilderness  as  a 
mandatory  class  I  Federal  area  in  which 


“  With  regard  to  the  refuge’s  size,  the  Senate 
Committee  wrote: 

Prior  to  Hurricane  Camille  in  August  1969.  the 
total  land  area  was  9,047  acres.  The  hurricane 
destroyed  a  sizeable  area  of  the  Chandeleurs  and 
small  portions  of  Breton  Island,  leaving  a  total  of 
4,507  acres.  Modest  acreage  has  since  been  added 
by  accretion. 

Breton  and  Chandeleur  Islands  are  barrier 
iandforms  representative  of  the  dynamic  processes 
of  continental  accretions  which  have  been  in 
progress  along  the  Atlantic  and  Gulf  Coasts  since 
the  Cretaceous  Period.  The  chain  of  islands  are 
generally  low  lying  and  subject  to  constant  change 
from  wave  action,  winds,  and  frequent  storms. 

'The  sea  is  constantly  changing  the  shape  and 
profile  of  these  islands,  producing  new  cuts  and 
filling  old  ones. 

(T|he  [1971]  proposal  [to  create  Breton 
Wilderness]  called  for  a  4,420  acre  wildereness.  The 
Interior  Department  subsequently  corrected  this 
figure  to  5,000  acres.  The  additional  acreage  was  the 
result  of  accretion.  Therefore,  the  wilderness  to  be 
designated  by  [the  Senate  bill]  is  identical  to  that 
proposed  and  later  amended  by  the  Administration. 
It  is  also  identical  to  that  proposed  in  [the  House 
bill).  S.  Rep.  at  17-19. 

**  See  footnote  9. 

“Breton  Wilderness.  Pub.  L  93-632.  Description, 
[une  3. 1975. 


visibility  is  an  important  value.*® 

Chevron  supplemented  this  petition  with 
a  letter  to  the  Administrator  dated 
March  25, 1980.  The  contentions  in  these 
documents  fall  into  three  general  areas. 

Chevron  contended,  first,  that  EPA 
failed  to  accompany  its  final 
determination  with  a  statement  of  basis 
and  purpose,  including  an  economic 
impact  statement;  failed  to  respond  to 
Chevron's  comments;  and  failed  to 
provide  an  opportunity  for  the  oral 
presentation  of  views,  which  Chevron 
asserts  was  required  by  section  307(d). 
Chevron  maintains  that  it  did  not 
become  aware  of  these  alleged 
omissions  until  EPA  published  its  final 
action  on  November  30, 1979,  after  the 
period  for  public  comment  had  closed. 

Next,  Chevron  contended  that  its 
comments  submitted  during  the  public 
comment  period,  and  resubmitted  as  an 
exhibit  to  its  petition,  were  of  central 
relevance  to  the  outcome  of  the  “rule." 
The  petition  lists  those  comments:  that 
the  criteria  used  for  deciding  whether 
visibility  is  an  important  value  were 
vague;  that  scenic  values  are  not  present 
or  important  to  public  enjoyment  in 
Breton  Wilderness;  that  Breton 
Wilderness  is  not  properly  maintained; 
that  the  established  evaluation  process 
was  abused  with  respect  to  Breton 
Wilderness;  that  there  was  no 
documentation  of  natural  sources  of 
visibility  impairment  in  Breton 
Wilderness;  that  Breton  Wilderness  gets 
very  little  public  use;  and  that  Breton 
Wilderness  is  not  a  mandatory  class  I 
Federal  area  because  it  does  not  exceed 
5,000  acres. 

In  its  petition.  Chevron  argued  the 
merits  of  only  one  of  the  comments  it 
listed,  maintaining  that  EPA  failed  to 
explain  its  assumption  that  Breton 
Wilderness  exceeded  5,000  acres  on 
August  7, 1977,  as  required  by  section 
162(a)  of  the  Act.  In  this  regard,  Chevron 
referred  to  two  “new''  pieces  of 
information.**  One  is  the  affidavit  of  a 
legal  assistant  employed  by  Chevron’s 
counsel  declaring  that  the  legal  assistant 
talked  by  telephone  to  the  government 
employee  allegedly  responsible  for 
developing  the  list  of  mandatory  class  I 
areas  used  by  the  Secretary  in 


“In  a  footnote.  Chevron  stated  it  also  sought 
reconsideration  "independently  of  the  provisions  of 
42  U.S.C.  §  7607(d)(7)(B).'’ 

”  Chevron  did  not  assort  that  these  two  pieces  of 
information  were  new  information  that  would 
satisfy  section  307(d)(7)(B)  which  requires  a 
demonstration  that  new  objections  were 
"impracticable  to  raise  .  .  ,  within  [the  time  for 
judicial  review]  or  .  .  .  the  grounds  for  such 
objection  arose  after  the  period  for  public  comment 
(but  within  the  time  specified  for  judicial 
review)  .  .  .".  As  discussed  in  part  III,  below,  EPA 
has  assumed  that  Chevron  did  not  intend  to  waive 
this  argument. 


determining  which  areas  have  visibility 
as  an  important  value.  The  affiant  states 
that  the  federal  employee  reportedly 
said  he  took  the  acreage  lists  from  the 
various  Acts  of  Congress  establishing 
the  areas.  The  other  piece  of  information 
is  an  internal  memorandum  from  the 
Fish  and  Wildlife  Service  dated  April  19. 
1979,  which  concludes  that  although  a 
1971  and  1972  source  places  the  acreage 
of  Breton  Wilderness  at  4,764  acres, 
because  of  the  likelihood  of  error  “the 
5.000  acre  figure  for  Breton  Wilderness 
is  still  valid,  and  we  see  no  need  to 
revise  it  at  this  time." 

Finally,  Chevron  argued  that  the 
failure  to  hold  an  oral  hearing,  which  it 
asserts  should  have  included  the  right  to 
cross-examination,  was  centrally 
relevant  to  the  outcome  of  the  “rule” 
because  it  would  have  been  desirable 
and  even  required  as  a  matter  of  due 
process  of  law  to  determine  whether  or 
not  Breton  Wilderness  exceeded  5,000 
acres  on  August  7, 1977. 

In  conclusion.  Chevron  requested  that 
the  Administrator  reconsider  his 
determination  that  Breton  Wilderness  is 
a  mandatory  class  I  Federal’area  in 
which  visibility  is  an  important  value, 
and  that  he  provide  an  oral  hearing 
(with  cross-examination)  and  an 
economic  impact  assessment  as  part  of 
that  reconsideration. 

E.  Criteria  for  Review  of  Chevron 's 
Petition  for  Reconsideration 

As  noted.  Chevron  petitioned  EPA  for 
reconsideration  under  section 
308(d)(7)(B)  of  the  Act.  This  section  is 
limited  both  in  time  and  scope.  It 
provides  that  any  new  material  must 
first  be  submitted  to  EPA  to  determine 
whether  further  proceedings  are 
warranted  before  any  judicial  review  is 
available. 

Specifically,  Section  307(d)(7)(B) 
provides  that  the  Administrator  shall 
convene  a  proceeding  to  reconsider  the 
rule  in  question  if  a  person  raising  an 
objection  can  demonstrate  that  (1)  it 
was  impracticable  to  raise  such 
objection  during  the  comment  period,  or 
that  the  grounds  for  such  objection 
arose  after  the  comment  period  but 
within  the  time  specified  for  judicial 
review  (which  EPA  concludes  means 
within  the  60-day  time  period  provided 
for  judicial  review  under  Section 
307(b)(1).  42  U.S.C.  7607(b)(1)):  and  (2) 
such  objection  is  of  central  relevance  to 
the  outcome  of  the  rule.  If  the 
Administrator  refuses  to  initiate  such  a 
proceeding  the  moving  party  may  seek 
judicial  review  of  that  decision  under 
section  307(b)  of  the  Act,  42  U.S.C. 
7607(b). 
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III.  Discussion 

A.  Whether  Chevron’s  Petition  Presents 
Objections  Which  Were  Impracticable 
To  Haise  During  the  Public  Comment 
Period 

All  of  the  main  arguments  Chevron 
raised  are  inappropriate  grounds  under 
section  307(d)(7)(B)  for 
reconsideration  **  since  they  do  not 
involve  objections  which  were 
impracticable  to  raise  during  the  public 
comment  period.  The  comments 
Chevron  submitted  during  the  public 
comment  period  and  incorporated  in  its 
petition  for  reconsideration  were  not 
impracticable  to  raise  during  the  public 
comment  period;  it  was  practicable 
because  it  was  done.  Similarly,  Chevron 
could  have  requested  an  oral  hearing 
during  the  comment  period,  but  it  did 
not,  despite  the  fact  that  the  proposed 
determination  in  no  way  precluded  such 
a  request,  and  in  fact  explicitly  stated 
that  the  action  would  be  treated  under 
section  307(d)(l)(N).*®  Chevron  also 
complained  that  no  economic  impact 
assessment  was  prepared.  Again,  this 
issue  could  have  been  raised  by 
Chevron  during  the  public  comment 
period,  but  was  not,  despite  the  fact  that 
in  the  proposal  the  Administrator  stated 
that  he  would  not  prepare  an  economic 
impact  assessment  at  this  time  because 
it  was  not  legally  required  or 
practicable,*® The  only  arguably  new 
information  Chevron  raised  in  its 
petition  is  (1)  EPA’s  alleged  failure  to 
respond  to  comments,  (2)  the  affidavit  of 
its  Counsel’s  legal  assistant,  and  (3)  a 
Fish  and  Wildlife  Service  memorandum.  , 
EPA  has  treated  these  three  points  as 
raising  new  information,  but,  as 
discussed  below,  has  concluded  that 
none  of  the  three  is  centrally  relevant  to 
the  outcome  of  the  determination  at 
issue.  Since  the  balance  of  ChexTon's 
arguments,  including  all  of  its  main 
arguments,  could  have  been  (and  in  fact 
were,  in  most  cases)  raised  during  the 
public  comment  period,  EPA  must  deny 
the  petition  under  section  307(d)(7)(B).  In 
addition,  as  discussed  below,  none  of 
Chevron’s  comments  are  centrally 
relevant  to  the  determination  at  issue. 


^EPA  views  this  statutory  provision  as  the 
exclusive  basis  for  petitions  for  reconsideration  on 
grounds  alleged  to  arise  no  later  than  60  days  after 
promulgation  of  a  rule.  Consequently,  the  Agency's 
response  to  Chevron's  petition  is  based  solely  on 
section  307(d)(7)(B). 

“44  FR  8910  (February  12, 1980).  Section  307(d)(5) 
does  not  require  a  public  hearing,  but  only  the 
opportunity  for  one. 

“W. 


B.  Whether  Chevron’s  Petition  Presents 
Objections  of  Central  Relevance  to  the 
Outcome  of  the  Final  Determination 

Section  307(d)(7)(B)  requires  that  a 
petition  for  reconsideration  raise 
objections  that  are  of  “central  relevance 
to  the  outcome  of  the  rule."  EPA 
interprets  this  to  mean  that  the 
petitioner  must  demonstrate  that  its 
objection,  if  assumed  to  be  true,  would 
cause  EPA  seriously  to  consider 
changing  the  rule  previously 
promulgated.  This  is  clear  from  the 
statutory  language  itself  that  speaks 
specifically  of  objections  centrally 
relevant  to  the  “outcome  of  the  rule,’’ 

This  is  stricter  than  section  307(d)(4)(B) 
which  speaks  of  documents  of  “central 
relevance  to  the  rulemaking,”  for 
purposes  of  including  documents  in  the 
administrative  record.  It  is  more  akin,  in 
both  wording  and  purpose,  to  Section 
307(d)(8),  which  provides  that  a  judicial 
remand  on  procedural  grounds  should 
be  based  only  on  an  error  so  serious  and 
related  to  matters  of  such  “central 
relevance  to  the  rule  that  there  is  a 
substantial  likelihood  that  the  rule 
would  have  been  significantly  changed’’ 
if  such  an  error  had  been  made.  See 
Lead  Industries  v.  EPA,  —  F.2d  —  (D.C. 
Cir.,  June  27, 1980). 

1.  The  Administrator  Acted 
Reasonably  in  Following  the 
Congressional  Determination  That  as  a 
Matter  of  Law  Breton  Wilderness 
Exceeded  5, (XX)  Acres  on  August  7, 1977. 
Chevron  argued  that  Breton  Wilderness 
did  not  exceed  5,000  acres  in  size  on 
August  7, 1977,  the  date  of  enactment  of 
the  1977  amendments  to  the  Act  and, 
therefore,  cannot  be  a  mandatory  class  I 
Federal  area.  To  support  this  argument. 
Chevron,  in  its  comments,  merely  cited 
the  Secretary’s  1970  Breton  Wilderness 
Proposal  which  stated  that  Hurricane 
Camille  reduced  the  total  land  area  of 
the  refuge  islands  from  over  9,000  acres 
to  approximately  4,420.  This  information 
is  the  best  available.  Chevron  asserted, 
and  therefore  should  be  dispositive  of 
the  acreage  issue.  In  its  petition  for 
reconsideration.  Chevron  acknowledged 
that  the  land  area  of  Breton  Wilderness 
did  fluctuate  and  that  Congress 
explicitly  accepted  the  Secretary’s 
recommendation  (in  1974]  that  the 
acreage  of  Breton  Wilderness  be 
increased  from  the  4,420  acres  originally 
proposed  to  approximately  5,000  acres, 
in  order  to  reflect  land  accretion.  But 
since  there  allegedly  was  no  further 
“documentation”  in  the  record  as  to  why 
the  Secretary  felt  Breton  Wilderness 
exceeded  5,000  acres  on  August  7, 1977, 
Chevron  argued  that  EPA’s  reliance  on 
the  Secretary’s  determination  was 
unwarranted.  Finally,  in  a  supplement  to 


its  petition.  Chevron  asserted  that  a  Fish 
and  Wildlife  Service  (FWS) 
memorandum  dated  April  19, 1979  that 
estimated  the  acreage  at  4,764  acres 
using  1971  and  1972  data,  and  which 
concluded  that  because  of  inaccuracies 
“the  5,000  acre  figure  for  Breton 
Wilderness  was  sfiU  valid,”  supported 
its  argument. 

As  noted,  these  points  were  not 
impracticable  to  raise  during  the 
comment  period  and,  therefore,  do  not 
meet  the  threshold  criterion  of  section 
307(d)(7)(B).**  In  addition,  they  are  not 
of  central  relevance  to  the  final 
determination.  The  reasonableness  of 
concluding  that  Breton  Wilderness 
exceeded  5,000  acres  on  August  7, 1977 
is  clear  as  a  matter  of  law  and  as  a 
matter  of  fact. 

Chevron’s  comment  on  the  proposed 
list,  that  the  best  acreage  figure 
available  was  the  4,420  acres  the 
Secretary  originally  proposed  for  Breton 
in  1970,  does  not  reflect  the  Secretary’s 
later  amendment  of  that  figure 
(acknowledged  by  Chevron  in  its 
petition).  Of  decisive  importance. 
Chevron  ignores  Congress’  acceptance 
of  that  larger  figure  (approximately  5,000 
acres),  because  of  accretion,  to  fix  the 
size  of  Breton  Wilderness  as  a  matter  of 
law.  Since  that  law  on  which  the 
Administrator  relied,  does  define  the 
official  size  of  Breton  Wilderness  as  a 
matter  of  law.  Chevron’s  comment 
presents  no  information  centrally 
relevant  to  the  outcome  of  the  final 
determination. 

The  April  19, 1979,  FWS  memorandum 
Chevron  cites  is  irrelevant.  It  only 
repeats  what  is  apparent  from  the 
legislative  history:  the  acreage  of  the 
islands  comprising  Breton  Wilderness 
cannot  be  pinpointed  with  any  certainty, 
and  it  constantly  changes  due  to  storm 
action  and  accretion.**  Congress,  faced 
with  that  uncertainty  chose  to  allow  for 
accretion  and  inaccuracies  of  surveys  by 
fixing  the  official  area  of  Breton 
Wilderness  at  about  5,000  acres  as  a 
matter  of  law.** 


If  Chevron  had  wanted  to  obtain  information 
that  was  not  in  the  poblic  docket  on  this  issue  from 
the  EPA  or  the  Secretary's  files.  Chevron  should 
have  filed  a  request  under  the  Freedom  of 
Information  Act,  S  U.S.C.  552,  during  the  interval 
between  publication  of  the  proposed  and  final  list. 
See  Lead  Industries  Association,  Inc.  v.  EPA.  — 

F.2d  —  (D.C.  Cir.  1980)  (Slip  op  at  109).  This  interval 
was  over  9  months. 

“The  memorandum  itself  concludes  that  because 
of  inaccuracies  of  measurement,  nothing  more  can 
be  concluded  about  Breton  Wilderness'  size  and 
that,  therefore,  "the  5,000  acre  Figure  for  Breton 
Wilderness  is  still  valid." 

“That  Congress  correctly  believed  that  no  exact 
acreage  figure  for  Breton  was  possible  due  to  the 
natural  processes  which  constantly  change  its 
shape  is  confirmed  by  a  FWS  analysis,  prepared  in 
response  to  the  petition,  to  try  to  learn  if  the  islands' 
Footnotes  continued  on  next  page 
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In  enacting  the  1977  Amendments, 
moreover,  Congress  itself  viewed  Breton 
Wilderness  as  exceeding  5,000  acres  for 
purposes  of  the  Clean  Air  Act.  In 
determining  that  Breton  Wilderness  was 
in  excess  of  5,000  acres,  the  Secretary 
and  the  Administrator  (ollowed  that 
view  and  Congress’  1975  determination. 
The  unmistakable  intent  of  Congress  in 
enacting  the  1977  Amendments  to  the 
Clean  Air  Act  was  expressed  in  the 
statement  of  Senator  Muskie,  the 
acknowledged  Senate  leader  during  the 
1977  amendments,  on  a  bill  that  would 
have  removed  the  5,000  acre  cutoff  for 
class  I  areas.  The  Senator  listed  the  two 
national  parks  and  eight  wilderness 
areas  that  would  be  added  to  the  list  of 
class  I  areas  by  the  bill.  He  did  not 
include  Breton  Wilderness  among  the 
wilderness  areas  that  would  be  added 
(123  Cong.  Rec.  S.  9240  (daily  ed.  June  9, 
1977)).  Thus,  Senator  Muskie  believed 
that,  even  with  the  5,000  acre  cutoff, 
Breton  Wilderness  would  be  a  class  I 
area.  A  clearer  indication  that  Congress 
intended  Breton  to  satisfy  the  acreage 
requirements  for  class  I  status  would  be 
difficult  to  imagine.  Thus,  whether  or  not 
the  islands  comprising  Breton 
Wilderness  in  fact  exceeded  5,000  acres 
on  August  7, 1977,  as  a  matter  of  law  the 
legal  entity  called  Breton  Wilderness 
did.»" 

The  decision  of  the  Secretary  and  the 
Administrator  to  treat  the  islands 
comprising  Breton  Wilderness  as  being 
in  excess  of  5,000  acres  as  a  matter  of 
fact  was  also  reasonable,  even  apart 
from  the  explicit  Congressional  action 
fixing  Breton  Wilderness  in  excess  of 
5,000  acres  as  a  matter  of  law,  and  the 
intent  of  Congress  in  the  1977 


Footnotes  continued  from  last  page 
acreage  could  be  measured  precisely.  See  docket 
item  number  V-B-7.  That  new  analysis  details  the 
vast  uncertainties  involved  in  any  attempt,  such  as 
that  described  in  the  April  19, 1979,  FWS 
memorandum,  to  estimate  Breton  Wilderness'  size. 
Traditional  techniques,  such  as  planimetry,  are 
virtually  useless  because  of  Breton  Wilderness'  high 
perimeter  to  area  ratio,  and  even  exotic  attempts  to 
estimate  the  acreage  from  blow-ups  of  satellite 
photographs  were  unsuccessful.  In  short,  this  new 
analysis  confirms  that  we  know  now  no  more  than 
Congress  did  in  1975:  Breton's  acreage  fluctuates 
above  and  below  5,000  acres,  but  cannot  accurately 
be  pinpointed  at  any  given  time.  The  April  19, 1979, 
memorandum,  therefore,  adds  no  new  information 
at  all. 

’^Moreover,  Breton  Wilderness  satisfies  the 
purposes  for  which  Congress  classified  wilderness 
areas  over  5,000  as  "class  I,"  The  reason  for  the 
cutoff,  which  was  to  some  extent  "arbitrary,"  was 
Congress'  belief  that  smaller  national  areas,  such  as 
a  park  in  a  city,  would  present  land  management 
difficulties  and  simply  would  not  possess  the 
quality  of  air-related  values  a  larger  area  would.  123 
Cong.  Rec.  S.  9240-S.  9244  (daily  ed.,  June  9, 1977). 
Congress'  explicit  recognition  of  Breton  Wilderness' 
great  air-related  values,  discussed  elsewhere  in  this 
notice,  shows  why  Congress'  manifest  belief  that 
Breton  Wilderness  was  in  a  class  I  area. 


amendments  to  the  Clean  Air  Act, 
Obviously,  despite  the  admitted 
uncertainty  of  the  islands’  total  acreage, 
the  Secretary  and  the  Administrator  had 
to  make  a  decision  under  section 
169A(a)(2),  Under  the  circumstances,  it 
was  reasonable  to  estimate  the  actual 
size  of  the  islands  making  up  Breton 
Wilderness  ds  about  5,000  acres  on 
January  3, 1975.  As  noted,  both  Houses 
of  Congress  explicitly  recognized  the 
continuous,  dynamic  process  that  alters 
the  size  of  the  islands,  the  inaccuracies 
in  present  surveys,  and  the  impossibility 
of  accurately  estimating  the  area’s 
acreage.*®  Faced  with  this  uncertainty. 
Congress  in  1975  chose  to  accept  the 
Secretary’s  recommendation  that  the 
1971  estimate  of  the  islands’  size  be 
increased  from  4,420  acres  to  about  5,000 
acres,  in  order  to  allow  for  accretion 
since  Hurricane  Camille.  The  best 
estimates  of  the  islands’  actual  size  on 
January  3, 1975,  then,  was  that  it  was 
approximately  5,000  acres.  It  was 
reasonable,  therefore,  for  the  Secretary 
and  the  Administrator  to  treat  the 
islands  as  being  in  fact  in  excess  of 
5,000  acres  on  August  7, 1977,  since  no 
major  storms  occurred  between  January 
3, 1975,  and  August  7, 1977. 

In  the  absence  of  such  storms,  the 
land  area  of  the  islands  would  grow 
through  accretion,  as  Congress 
recognized,*® 

2.  The  Administrator  Reasonably 
Determined  that  Visibility  is  an 
Important  Value  in  Breton  Wilderness. 
Chevron  contended  that  visibility  is  not 
an  important  value  in  Breton  Wilderness 
because  scenic  values  are  not  present 
and  the  area  gets  very  little  public  use. 
Chevron  asserted  that  Breton 
Wilderness  is  flat  and  unvegetated,  and 
the  only  views  are  of  oil  drilling  rigs  in 
adjacent  waters.  Moreover,  Chevron 
argued,  there  is  litter  on  Breton 
Wilderness  which  indicates  the  Fish  and 
Wildlife  Service  is  not  concerned  with 
preventing  visible  intrusions  on  Breton 
Wilderness. 

Chevron’s  contentions  are  without 
merit.  The  importance  of  visibility  as  a 
value  in  Breton  Wilderness  is  patently 
obvious  from  the  legislative  history  of 
the  area,  as  well  as  from  the 
administrative  record  established  under 
section  169A(a)(2)  of  the  Act.  Chevron’s 
allegations  that  Breton  Wilderness  has 
no  important  visibility  values  are. 


“See  footnotes  20  and  23. 

“Docket  item  V-B-7,  discussed  above,  confirms 
that  no  estimate  more  exact  than  that  Congress 
used  in  1975  is  available,  and  that  no  major  storms 
occurred  between  then  and  August  7, 1977,  and  that, 
therefore,  it  is  "virtually  certain"  that  Breton's 
acreage  was  greater  on  August  7, 1977,  than  on 
fanuary  3, 1975,  when  Congress  said  it  was  about 
5.000  acres. 
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therefore,  not  of  central  relevance  to  the 
outcome  of  the  determination  at  issue, 
and  its  petition  for  reconsideration  must 
be  denied. 

(a)  Congress  intended  the 
Administrator  to  find  most  national 
wilderness  areas  in  excess  of  5,000 
acres  possessed  visibility  as  an 
important  value.  Section  169(a)(2) 
required  the  Administrator  to  determine 
only  whether  visibility  was  “an" 
important  value  in  Breton  Wilderness, 
not  whether  it  was  “the  most"  important 
value  of  the  area.  The  requirement  for 
this  determination  was  added  in 
conference,  most  probably  to  exclude 
those  few  areas,  if  any,  with 
peculiarities  either  in  the  reason  for 
which  they  were  established  or  in 
natural  conditions  which  eliminated 
visibility  as  an  important  value.  The 
Chairman  of  the  Subcommittee  on 
Health  and  Environment  from  which  the 
visibility  provisions  came  said,  in  a 
statement  intended  to  clarify  the 
conferees’  action,  that  “visibility 
protection  in  most  mandatory  class  I 
Federal  areas  remains  a  rational 
commitment,  which  is  nationally 

-  enforceable."  *^  (emphasis  added).  Thus 
Chevron’s  request  is  that  EPA  treat 
Breton  Wilderness  as  an  exception  to 
Congress’  belief  that  mandatory  class  I 
Federal  areas  generally  do  possess 
visibility  as  an  important  value.  In  fact, 
the  Administrator  found  that  most  of  the 
mandatory  class  I  Federal  areas  did 
possess  visibility  as  an  important  value, 
and  only  the  determination  regarding 
Breton  Wilderness  was  challenged. 

(b)  Congress  itself  recognized  that 
Breton  Wilderness  possessed  precisely 
those  characteristics  that  would  make 
visibility  an  important  value  there.  The 
reports  **  and  conferees  *®  from  both 
houses  of  Congress  agreed  that  the 
purpose  for  which  Congress  established 
an  areas  and  the  necessity  of  good 
visibility  to  the  public’s  enjoyment  of  the 
area  are  the  two  most  important  criteria 
for  determining  whether  the  area 
possessed  visibility  as  an  important 
value.  In  addition,  these  authorities 
noted  that  Congress  had  already 
determined  in  certain  organic  acts  like 
the  Wilderness  Act,  16  U.S.C.  1131  et 
seq.,  that  wilderness  areas,  among 
others,  possessed  natural  values  that 
most  be  preserved  for  future,  as  well  as 
present,  generations. 

The  Legislative  history  of  Congress’ 
creation  of  Breton  Wilderness — from  the 
public’s  comment  on  the  Secretary’s 


"  See  also  footnote  6. 

”H  Rep.  No.  95-294,  supra,  at  137-8,  203-4:  S. 
Rep.  No.  95-127,  supra,  at  36. 

“123  Cong.  Rec.  S9241-2  (daily  ed.  June  9. 1977) 
(Sen.  Muskie);  123  Cong.  Rec.  H  8661  (daily  ed. 
August  4, 1977)  (Rep.  Maguire). 
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proposal,  to  the  President’s 
recommendation  to  Congress,  to 
Congress’  own  deliberations — evinces  a 
unanimous  and  ardent  judgment  that  it 
is  in  the  national  interest  to  give  special 
protection  to  this  area  because  of  its 
unique  scenic  values  and  the  importance 
of  preserving  them  for  present  and 
future  generations.  Since,  as  explained 
above,  these  are  precisely  the 
characteristics  Congress  would  attribute 
to  an  area  found  imder  section 
169A(a](2]  to  have  visibility  as  an 
important  value,  the  Administrator’s 
decision  regarding  Breton  Wilderness 
was  largely  pre-ordained  by  Congress 
itself.  Chevron’s  requested 
determination  that  visibility  is  not  an 
important  value  would  contradict  the 
public’s,  the  Secretary’s,  the  President’s, 
and  Congress’  earlier  judgments 
regarding  Breton  Wilderness.^ 

Congress  created  Breton  Wilderness 
under  the  Wilderness  Act,  16  U.S.C. 

1131,  which  required  Congress  to  find 
that  Breton  Wilderness  is  "an  area 
where  the  earth  and  its  community  of 
life  are  untranuneled  by  man,  where 
man  himself  is  a  visitor  who  does  not 
remain”  and  retains  "its  primeval 
character  and  influence  .  .  .  [with] 
outstanding  opportunities  for  solitude  or 
a  primitive  and  unconfirmed  type  of 
recreation.”  As  Chevron  conceded  in  its 
comments  to  EPA,  the  Wilderness  Act 
requires  prevention  of  visible,  man¬ 
made  intrusions  in  the  wilderness 
area.** 

As  noted  in  the  background  statement 
on  Breton  Wilderness,  above,  the  public 
the  Secretary,  and  the  President 
recommended  that  Congress  designate 
the  Breton  National  Wildlife  Refuge  as  a 
wilderness  area  because  (1)  it  would 
assure  the  retention  of  the  beaches, 
marsh  and  mangrove  for  the  recreation, 
research,  and  inspiration  of  present  and 
future  generations,  (2)  it  would  act  as  a 
buffer  against  further  pollution  of  the 
refuge  and  estuary  fi:om  oil  drilling  and 
other  man-made  encroachments,  (3)  it 
would  recognize  and  preserve  the 
extreme  importance  of  the  refuge  as  a 
nesting  area  for  shore  birds  and  sea 
turtles,  and  (4)  it  would,  generally, 
engender  opportimities  for  human 
enrichment.** 

Congress  also  recognized  the  scenic 
values  the  area  possessed  and  their 
importance  for  human  enjoyment  and 


"In  each  case,  however,  including  his 
determination  regarding  Breton  Wilderness,  the 
Administrator  analyzed  the  areas  involved,  as 
explained  elsewhere  in  this  notice.  Not  all  the 
mandatory  class  I  areas  have  a  legislative 
background  as  compeiling  on  the  Section  169A(a)(2) 
determination  as  Breton  Wilderness  does. 

**  Petition  for  Reconsideration.  Exhibit  A,  at  8. 

"See  footnotes  8-16  and  accompanying  text 


enrichment.  The  relevant  committee 
reports  extolled  the  area’s  visual  appeal: 
“The  crystal  clear  waters  of  the  Gulf  of 
Mexico  bathe  the  endless  miles  of  wild 
shores  of  sugar  white  sand,  contrasting 
sharply  with  the  man-made  beaches  and 
oftentimes  muddy  waters  near  the 
mainland.”  *®  In  addition,  the 
committees  stated  the  primary  purpose 
of  Breton  Wilderness  was  to  preserve 
the  area  in  a  natural,  unspoiled 
condition  for  the  recreation,  solitude, 
and  scientific  study  of  present  and 
future  generations.** 

In  short,  the  long  process  of 
establishing  Breton  Wilderness  resulted 
in  Congress  informed  judgment  that 
Breton  Wilderness  had  precisely  those 
scenic  characteristics  that  Congress  was 
later  to  say  were  to  govern  the 
Administrator’s  determination  that  an 
area  has  visibility  as  €ui  important  value 
for  purposes  of  section  169A(a](2}  of  the 
act.  Acccordingly,  any  administrative 
determination  that  Breton  Wilderness 
did  not  have  visibility  as  an  important 
value,  as  Chevron  requested,  would 
have  to  overcome  a  huge  burden  of 
Congressional  findings  to  the  contrary. 

(c)  The  administrative  record 
supports  Congress  findings  that 
visibility  is  an  important  value  in 
Breton  Wilderness.  As  described  in  the 
background  statement  above,  the 
administrative  record  of  the 
Administrator’s  determination  that 
visibility  is  an  important  value  in  Breton 
Wilderness  contains  an  analysis  by  the 
Fish  and  Wildlife  Service  (FWS)  area 
manager  which  concludes  that  scenic 
values  are  present  and  important  to  the 
public’s  enjoyment  of  the  area.  This 
analysis,  which  was  reviewed  and 
approved  by  FWS  headquarters 
personnel,  noted  that  legislation  creating 
Breton  Wilderness  stressed  that  it 
should  remain  in  a  natural  state.  It 
described  Breton  Wilderness  in  part  as 
“miles  of  wild  shore  with  white  sand 
and  natural  changing  dunes  [which] 
offer  the  public  a  sharp  contrast  with 
man-made  beaches  and  have  abundant 
colonies  of  nesting  shorebirds  and 
wintering  waterfowl.”  The  analysis  also 
details  the  panoramic  view  of  barrier 
islands  in  the  Gulf  of  Mexico  (which 
includes  “commonly  12  mile  visibility 
during  clear  weather  in  all  directions”), 
the  importance  of  preserving  the  scenic 
values  of  Breton  Wilderness  because  of 
the  millions  of  visitors  expected  in  the 
area,  and  that  while  fog,  a  natural 
condition,  occurred  in  Ae  winter,  it  did 
not  affect  visibility  in  the  summer  when 
the  public  primarily  used  Breton 
Wilderness. 


"Senate  Report  at  3-4. 

"See  footnotes  17-22  and  accompanying  text. 


Congress,  in  requiring  the  Secretary  to 
identify  and  consult  with  the 
Administrator  in  his  determination 
under  section  169A(a)(2)  of  the  Act, 
obviously  intended  that  the 
Administrator  carefully  consider  the 
Secretary’s  recommendation.  This 
makes  sense,  since  it  is  not  the 
Administrator,  but  the  area  manager 
that  is  the  Federal  official  most  familitir 
with  a  given  mandatory  class  I  Federal 
area  and  its  air  quality  related  values. 
Here,  the  Breton  Wilderness  manager 
recommended  unwaveringly  and  after 
reflective  analysis  that  the 
Administrator  find  the  area  has 
visibility  as  an  important  value. 
Accordingly,  any  determination  to  the 
contrary,  as  Chevron  requested,  would 
have  to  overcome  the  considerable 
burden  of  the  area  manager’s  findings  to 
the  contrary. 

(d)  The  legislative  and  administrative 
records  answer  completely  Chevron’s 
assertions  that  visibility  is  not  an 
important  value  in  Breton  Wilderness. 
Chevron  commented  that  although 
panoramic  views  do  exist  at  Breton 
Wilderness,  scenic  values  do  not 
because  views  from  the  islands  are  apt 
to  be  of  oil  drilling  rigs  in  adjacent 
waters  or  of  the  flat,  largely  unvegetated 
islands  themselves.** 

Both  the  House  *•  and  Senate** 
committee  reports  accompanying  the 
legislation  establishing  Breton 
Wilderness  explicitly  recognized, 
however,  that  numerous  oil  and  gas 
wells  existed  in  waters  adjoining  the 
islands.  Nevertheless,  Congress  found 
that  the  area  possessed  those  kinds  of 
unique  and  important  natural  values, 
described  above,  that  warranted  special 
protection.  Indeed,  it  is  likely  that  the 
presence  of  nearby  oil  rigs  was  for 
Congress  a  compelling  reason  \n  favor  of 
wilderness  status  since  one  of  the 
reasons  cited  most  often  in  the  public 
comments  giving  overwhelming  support 
for  creation  of  Breton  Wilderness  was 
that  the  existing  refuge  status  was  not 
sufficient  to  protect  the  islands  fi'om 
certain  future  oil  drilling  activities.**  In 
addition,  that  Chevron  considers 
“unscenic”  the  panoramas  about  which 
Congress  waxed  poetic  **  may  say 
something  about  the  commenter’s 
aesthetic  sense,  but  it  does  nothing  to 
undermine  the  Administrator’s 
determination  because  the  points  on 
which  Chevron  relies — the  island’s 
vegetation  and  proximity  to  oil  rigs — 

"Chevron  concedes  that  black  mangrove  and 
black  rush  exist  on  the  island  chain. 

"House  Report  at  6. 

"Senate  Report  at  18-19. 

"Transmittal  at  v.  2, 14. 

"See  footnotes  18-19  and  accompanying  text. 
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were  explicitly  acknowledged  in  the 
record  on  which  the  administrator  based 
his  determination.^ 

Chevron  also  argued, that  the  criteria 
used  to  evaluate  Breton  Wilderness 
were  subjective,  but  it  suggested  no 
alternatives.  In  fact,  as  discussed  above, 
the  criteria  chosen  were  the  product  of  a 
joint  effort  between  EPA  and  the 
Department  of  Interior  (DOIj  to 
maximize  consistency  among  the 
evaluations.**  Toward  this  end  EPA  and 
DOI  also  devised  a  “logic  network”  for 
applying  the  criteria.  EPA  explicitly 
addressed  the  issue  of  the  criteria’s 
alleged  subjectivity  in  the  Federal 
Register  notice  of  its  final  action: 

While  EPA  acknowledges  that  in  some 
respects  the  established  criteria  are 
subjective,  it  believes  that  the  subjectiveness 
of  these  evaluations  is  to  some  extent 
inherent  in  the  task  of  assigning  “value”  to 
the  visibility  of  an  area.  Congress  required 
DOI  and  EPA  to  accomplish  this  task  in  a 
very  short  time  and  did  not  anticipate  that 
technical  problems  involved  in  objective 
measurements  of  visibility  impairment  would 
be  solved  before  the  task  could  be  completed. 
Since  a  technical  base  broad  enough  to  more 
quantitatively  assess  the  class  1  area 
evaluations  was  not  available  in  the  time 
frame  specifred  by  Congress,  criteria  agreed 
on  by  EPA  and  DOI  were  developed  which 
established  certain  priorities  and  were 
readily  available  for  use  by  Federal  Land 
Managers.  Sections  165(d)  and  169A  which, 
among  other  things,  charge  Federal  Land 
Managers  with  an  “alHrmative 
responsibility”  to  protect  visibility  values, 
together  show  the  great  weight  Congress 
intended  the  judgment  of  Federal  Land 
Managers  to  have.  A  technical  base  for  use  in 
future  regulations  in  reponse  to  Section  169A 
is  now  being  established  which  will  quantify 
and  dehne  many  of  the  concerns  mentioned 
above.  44  FR  69123  (November  30. 1979). 

Chevron  also  asserted  that  the 
Administrator’s  determination  was 
invalid  because  the  Breton  Wilderness 
manager  who  analyzed  the  area  was  a 
“biologist  with  no  training  in  *  *  * 
any  *  *  *  visually  related  discipline.” 
As  noted,  the  analyses  were  conducted 
by  the  Breton  Wilderness  manager,  a 
person  very  familiar  with  the  area.  Since 
visibility  is  a  new  area  in  both  a 


"See  footnote  7  and  accompanying  text. 

*'  Chevron  also  alleged  that  its  on-site 
investigation  of  the  islands  revealed  certain  man¬ 
made  intrusions  such  as  a  wrecked  airplane 
fuselage  on  one  island,  and  litter  on  others. 

Although  these  allegations,  if  true,  may  well  present 
a  situation  to  be  remedied,  they  nevertheless  are  not 
relevant,  as  EPA  said  in  the  preamble  to  the  Hnal 
section  ie9A(a)(2)  determination,  to  whether 
visibility  is  an  important  value  in  Breton 
Wilderness.  44  FR  69124.  Indeed,  as  Chevron 
conceded  in  its  comments  to  EPA,  the  Wilderness 
Act  requires  prevention  of  visible,  man-made 
intrusions  in  the  wilderness  area. 


technical  and  regulatory  sense.  *^  that 
the  manager  was  not  a  certified  expert 
in  the  field  is  not  surprising  since  few 
such  experts  exist.  Moreover.  Congress 
clearly  contemplated,  as  is  evident  from 
the  statutory  language  itself,  that  the 
Administrator  would  not  base  his 
decision  under  section  169A(a)(2]  on  the 
use  of  any  scientific  or  technical  tools 
for  analyzing  visibility.  Congress  set  out 
a  timefi'ame  for  quick  identification  of 
the  S  169A(a)(2)  areas,  and  clearly  did 
not  contemplate  that  the  initial  DOI 
evaluator  of  an  area  have  qualifications 
on  “visual  values”  beyond  familiarity 
with  the  area.  Not  until  fully  12  mondis 
after  the  statutory  time  for  DOI  to 
recommend  an  area  was  EPA  to  have 
identified  “methods  for  identifying, 
characterizing,  determining,  quantifying, 
and  measuring  visibility  impairment  in 
mandatory  class  I  areas.”  **Tho8 
Chevron’s  attempt  to  discredit  the 
evaluator’s  qualifications  fails  and  does 
not  impugn  die  Administrator’s 
decision.** 

Chevron  also  contended  that  natural 
conditions  such  as  fog  may  exist  which 
would  make  any  visibility  value  in  the 
area  unimportant.  That  Congress 
concern  was  with  man-made,  not 
natural,  forms  of  visibility  impairment  is 
clear,  and  that  is  why  EPA  required 
each  analysis  of  an  area  to  discuss  the 
natural  sources  and  its  effect  on  the 
public’s  enjoyment  of  an  area.  The 
record  shows  that  the  Breton 
Wilderness  manager  did  such  an 
analysis  and  indicated  in  the  logic 
network  that  natural  sources  do  not 
seriously  affect  visibility  during  the 
season  of  highest  public  use.  This  was 
supported  in  the  accompanying 
narrative  statement:  “[while  f]og  occurs 
over  the  area  during  the  winter  months 
*  *  *  the  primary  use  of  the  area  occurs 
in  the  summer,  so  visibility  is  not 
affected  by  natiiral  sources  during  use 


"See  the  preamble  to  EPA’s  proposed  visibility 
regulations  45  FR  34762  (May  22. 1980). 

"See  Section  169A(a)(3). 

"Chevron  also  alleged  that  the  analysis  of  Breton 
Wilderness  was  not  conducted  by  the  area  manager 
and  reviewed  by  headquarters  staff  as  required  by 
DOI  procedures.  This  allegation  is  simply  wrong,  as 
is  conFirmed  by  a  memorandum,  from  one  of  the 
FWS  employees  involved,  which  EPA  has  placed  in 
the  public  docket  in  response  to  this  allegation.  See 
docket  item  V-B-3. 

Chevron  also  asserted  that  the  evaluation  of 
Breton  Wilderness  is  incomplete  because  it  did  not 
include  a  table  of  the  location  and  direction  of 
scenic  views.  EPA  does  not  understand  how  this  is 
even  arguably  relevant  to  the  determination  at 
issue,  but  notes  that  in  fact  the  analysis  of  Breton 
Wilderness  does  contain  a  narrative  of  the  location 
and  direction  of  scenic  views:  “(There  exists  a 
pjanoramic  view  of  barrier  islands  in  [the]  Gulf  of 
Mexico.  The  view  is  available  both  to  people  on 
boats  and  to  people  on  the  area's  islands.  There  is 
commonly  12  mile  visibility  during  clear  weather  in 
all  directions  from  islands  to  oceans.” 


season.”  Chevron’s  contention  that  other 
area  managers  provided  more 
documentation  on  this  issue  than  did  the 
Breton  Wilderness  manager,  and  its 
unsupported  assertion  that  it  is 
“possible”  that  the  extent  of  natural 
impairment  was  underestimated,  do  not 
contribute  anything  to  the 
Administrator’s  analysis.  The  Breton 
Wilderness  manager  was  thoroughly 
familiar  with  the  area,  and  Chevron  did 
not  suggest  why  it  was-“possible”  he 
underestimated  the  extent  of  natural 
impairment.** 

Chevron  also  asserted  that  because 
travel  to  Breton  Wilderness  must  be  by 
boat,  the  area  gets  much  less  public  use 
than  “the  national  parks  Congress  had 
in  mind  for  visibility  protection.”  The 
assertion  ignores  Congress  explicit 
inclusion  of  national  wilderness  areas  in 
addition  to  national  parks  in  the 
definition  of  mandatory  class  I  Federal 
areas.** National  wilderness  areas  are 
by  their  nature  less  apt  to  receive  the 
quantity  of  visitors  that  a  national  park 
would,  but  quantity  is  not  the  sole 
measure  of  public  enjoyment.  If  it  were. 
Congress  would  have  established  all 
such  areas  near  major  population 
centers,  the  lack  of  easy  access  does  not 
negate,  and  may  enhance,  the  enjoyment 
of  the  public  who  do  reach  the  area.*^  In 
any  event  the  record  here  shows  that  the 
public  does  visit  the  area,  mainly  in  the 
summer.  The  high  number  of  citizens 
[270]  and  organizations  (29)  who 
commented  on  the  proposal  to  create 
Breton  Wilderness — all  of  whom  urged 
its  establishment — attests  to  the  public’s 
great  concern  for  the  area.  Among  the 
most  important  reasons  urged  by  the 
public  was  that  wildeness  status  would 
assure  the  retention  of  the  beaches, 
marsh,  and  mangrove  for  primitive 
recreational  pursuits  for  present  and 


"EPA  notes  that  Chevron’s  comments  were 
submitted  by  a  consulting  company  in  the 
environmental  rosearch  and  technology  field  which 
made  an  onsite  investigation  of  Breton  Wilderness 
and  which  presumably  could  have  suggested 
reasons,  if  any  existed,  as  to  why  the  area's 
manager  “possibly”  underestimated  the  extent  of 
natural  conditions. 

•  In  addition,  in  response  to  the  petition  EPA  has 
placed  in  the  record  the  best  available  information 
on  the  frequency  of  natural  conditions  at  Breton 
Wilderness.  Fog  is  the  only  signifrcant  such 
condition.  Fog  data  for  the  most  recent  two  and  one- 
half  years  confirms  the  area  manager’s  analysis  that 
some  fog  occurs  in  winter,  but  virtually  none  occurs 
in  the  summer  when  the  public  primarily  uses  the 
area.  See  docket  item  V-B-6. 

"See  sections  169A(g](5]  and  162(a)(2]  of  the  Act. 

"EPA  has  proposed  to  consider  the  correlation 
between  visibility  impairment  and  visitor  use  in  its 
visibility  regulations  proposed  May  22, 1980  (45  FR 
34762).  For  example,  under  the  proposal  visibility 
Impairment  may  not  be  considered  “adverse"  or 
“significant”  if  it  occurs  only  at  times  with  no  public 
use,  and  as  a  consequence  Ae  regulatory  burden  on 
a  source  contributing  to  such  impairment  would  be 
minimized. 
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futiue  generations.®*  The  stated 
management  policy  is  to  permit 
continued  public  use  of  the  area  (except 
on  parts  of  the  area  that  must  be 
seasonally  closed  to  prevent 
distiubance  to  nesting  birds)  for  such 
activities  as  shell  collecting, 
beachcombing,  birdwatching, 
photography  and  fishing.®*  Indeed,  both 
the  administrative  and  legislative  record 
state  that  Breton  Wilderness  will 
become  increasingly  important  to  scenic 
wild  shore  values  because  plans  for  a 
Gulf  Islands  National  Seashore  in  the 
vicinity  may  bring  an  estimated  3.5 
million  visitors  a  year  to  islands  as  close 
as  10  miles  from  Breton  Wilderness.®® 
Thus,  Chevron  ignores  not  only  the 
quality  of  public  enjoyment,  but  the 
public  enjoyment  that  will  occur  in  the 
future.*^ 

3.  The  Administrator  Complied  With 
All  Applicable  Procedural 
Requirements.  Chevron  argtied  in  its 
petition  for  reconsideration  that  the 
Administrator  failed  to  provide  an 
adequate  statement  of  basis  and 
purpose,  an  opportunity  for  the  oral 
presentation  of  views  (including  cross- 
examination),  a  response  to  significant 
comments,  and  an  economic  impact 
analysis.  These  argiunents  are  meritless, 
and  are  not  of  central  relevance  to  the 
outcome  of  the  determination  at  issue. 
Far  from  improperly  curtailing  the 
public’s  opportunity  to  influence  his 
decision,  the  Administrator  provided 
even  more  opportimity  for  public 
comment  than  the  law  required. 

Since  the  determination  at  issue  was 
not  regulatory  in  nature,  EPA  had  no 
obligation  imder  the  Clean  Air  Act  or 
Administrative  Procedures  Act  to  open 
the  Administrator’s  deliberative  process 
to  public  participation.  Nevertheless,  he 
did  so,  treating  the  action  under  section 
307(d)(l)(N).  Consequently,  he  provided 
notice  in  the  Federri  Register  and  the 
opportimity  to  comment.®* 

Chevron  complained  that  there  was 
no  oral  hearing  on  the  proposed 
determination.  The  reason  is  that  none 
was  requested.  Only  one  commenter, 
not  Chevron,  even  obliquely  referred  to 
an  oral  hearing,  suggesting  that  while 
one  should  not  be  held  now,  it  might  be 
held  later.  EPA  explicitly  addressed  this 


“See  footnote  12  and  accompanying  text 
"Transmittal  at  2. 

"See,  e.g.,  Transmittal  at  14. 

"  In  addition.  EPA  has  in  response  to  the  petition 
placed  in  the  docket  the  best  available  information 
on  the  public’s  use  of  Breton  Wilderness  during  the 
most  recent  three  and  one-half  years.  This 
information  confirms  the  area  manager's  analysis 
that  there  is  a  good  amount  of  public  use  of  the 
area,  and  that  such  use  occurs  primarily  in  the 
summer.  See  docket  item  V-B-6. 

"44  FR  8909. 


comment  in  the  preamble  to  the  final 
action: 

One  commenter,  noting  that  the  effect  of 
the  listing  will  not  be  precisely  known  until 
the  Section  169A  regulations  are  proposed, 
suggested  that  promulgation  of  the  final  list 
be  postponed  until  after  the  hearing  on  the 
proposed  regulations  and  that  the  public 
record  be  left  open  during  the  interim.  EPA 
believes  such  an  approach  would  be  contrary 
to  the  Congressional  scheme — clearly  set  out 
in  Section  169A — of  promulgating  the  list  of 
areas  in  advance  even  of  the  report  to 
Congress  containing  the  technical  outline  for 
the  eventual  visibility  regulations. 

This  does  not  mean,  however,  that  future 
public  comment  and  its  consideration  by  EPA 
as  to  the  specific  visibility  objectives,  values, 
and  important  vistas  of  each  area  is 
precluded.  EPA  recognizes  that  the  future 
rulemaking  under  Section  169A  will  require 
such  additional  area-specific  analysis.  At 
EPA’s  request,  DOI  and  the  Forest  Service 
have  conducted  a  preliminary  analysis  of  the 
range  of  scenic  vistas,  the  nature  of  the  visual 
values  and  a  preliminary  estimate  of  the 
degree  of  existing  natural  and  man-made 
visibility  impairment  found  in  each  area.  EPA 
expects  that  the  future  proposal  of  visibility 
relations  will  require  States  and  Federal 
Land  Managers  to  develop  such  additional 
area-specific  assessments.  Both  this  process, 
and  the  proposal  itself,  will  be  subject  to 
public  comment.  To  the  extent  that  further 
comment  and  additional  analysis  (or 
anything  else)  affects  the  basis  for  the  list, 
EPA  will  propose  appropriate  revisions.®® 

EPA’s  proposal  twice  stated  that  the 
action  would  be  treated  under  section 
307(d),  which  provides  for  an 
opportunity  for  the  oral  presentation  of 
views.®® 'The  notice  contained  several 
other  references  to  the  public  docket 
and  addresses  and  telephone  numbers 
for  obtaining  further  information.®*  As 
required  by  section  307(d)(3),  EPA 
*'specif[ied]  the  period  available  for 
public  comment.”  ®®  Nevertheless, 
Chevron’s  comments,  which  were 
submitted  by  its  contractor’s 
Environmental  Counsel  and  showed  a 
great  familiarity  with  the  statute, 
nowhere  requested  an  oral  hearing.  This 
omission  is  fatal  under  the  Act  to 
Chevron’s  allegations  of  error.®* 

Moreover,  £iny  oral  hearing  would 
certainly  not  include  an  opportunity  for 
cross-examination.  Section  307(d)(5) 
states  the  Act’s  requirements  for  public 
hearings  as  follows,  and  provides  no 
right  of  cross-examination: 

In  promulgating  a  rule  to  which  this 
subsection  applies  (i)  the  Administrator  shall 
allow  any  person  to  submit  written 
comments,  data,  or  documentary  information; 
(ii)  the  Administrator  shall  give  interested 


“44  FR  69123. 

"44  FR  8910,  8911. 

"44  FR  8909,  8911. 

-Id 

"See  section  308(d](7](B1. 


persons  an  opportunity  for  the  oral 
presentation  of  data,  views,  or  arguments,  in 
addition  to  an  opportunity  to'  make  written 
submissions;  (iii)  a  transcript  shall  be  kept  of 
any  oral  presentation;  and  (iv)  the 
Administrator  shall  keep  the  record  of  such 
proceeding  open  for  thirty  days  after 
completion  of  the  proceeding  to  provide  an 
opportunity  for  submission  of  rebuttal  and 
supplementary  information.  (Emphasis 
added.) 

The  legislative  history  of  the  1977 
Amendments,  which  added  the  section, 
shows  that  Congress  believed  that  the 
adequate  representation  of  interests  of 
affected  parties,  fairness,  and  full 
discussion  of  the  issues  in  section  307(d) 
proceedings  do  not  require  cross- 
examination.  The  Conference 
Committee  considered  the  addition  of 
the  opportunity  for  cross-examination 
but  deliberately  rejected  iL  substituting 
instead  the  section  307(d)(5)(iv) 
requirement  that  the  hearing  record 
remain  open  for  thirty  days  to  permit  the 
submission  of  rebuttal  and 
supplementary  information.®* 

Tliis  result  works  no  hardship  here.  It 
is  clear  the  determinations  made  under 
section  169A(a)(2)  are  for  the  future: 
they  have  absolutely  no  present 
regidatory  effect.  Whether  the 
determination  regarding  Breton 
Wilderness  will  ever  affect  Chevron’s 
interests  is  unknown.  The 
determinations  are  clearly  not  a 
judgment  of  legal  culpability  based  on 
past  actions:  they  are  nonaccusatory. 
Nor  is  the  action  highly  individualized, 
as  Chevron  claimed.  On  the  contrary, 
the  action  involved  158  areas  throughout 
the  country.  The  comments  received 
indicated  the  national  interest 
generated.  This  was  not,  therefore,  an 
exceptional,  quasi-judicial  proceeding  in 
which  “a  very  small  number  of  persons” 
are,  on  individual  grounds, 
exceptionally  affected.®* 

Whether  the  statement  of  basis  and 
purpose  required  by  section  307(d)  or 
the  Administrative  Procedure  Act,  5 
U.S.C.  553,  is  sufficient  depends  on 
whether  it  enables  a  reviewing  court  to 
see  the  major  issues  of  policy  that  were 
ventilated  by  the  proceedings  and  why 
the  agency  reacted  to  them  as  it  did. 
Citizens  to  Save  Spencer  County  v.  EPA, 
600  F.2d  844  (D.C.  Cir.  1979).  Here  the 
statement  was  clearly  sufficient  since 
both  the  notice  of  proposal  and  final 
action  set  out  the  statutory  authority  for 
the  Administrator’s  determination,  the 
criteria  and  process  for  that 
determination,  and,  in  the  notice  of  final 
action,  the  reason  for  the  actual 


"Conference  Report  at  177. 

"  Vermont  Yankee.  Nuclear  Power  Carp.  v. 
Natural  Resources  Defense  Council,  435  U.S.  519, 
542  (1978). 
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determination  reached  and  response  to 
significant  comments. 

EPA  adequately  responded  to  the 
significant  comments  received.  The 
ei^austive  response  provided  in  the 
preamble  to  the  final  action  belies 
Chevron's  assertions  to  the  contrary.  In 
particular,  EPA  responded  to  Chevron’s 
assertion  that  Breton  Wilderness  did  not 
exceed  5,000  acres  (EPA  said  it  relied  on 
the  Secretary's  jud^ent),  and  that 
Breton  Wilderness  had  no  scenic  value 
because  it  was  littered  (EPA  said  that 
was  irrelevant).  As  shown  above. 
Chevron’s  additional  comments  were 
insignificant  and  not  of  central 
relevance  to  the  determinations  made.''" 

Finally,  as  many  commenters 
recognized,  the  economic  impact  of 
action  imder  section  169A(a)(2)  cannot 
be  assessed  until  regulations  are 
promulgated.  Congress  clearly  intended 
that  the  designations  could  not  be 
accompanied  by  a  section  317 
analysis.'"  EPA  addressed  this  issue 
explicitly  in  the  proposal: 

[c]oinpIiance  at  this  stage  with  Section  317 
would  be  impracticable.  Action  317  requires 
an  economic  assessment  of  the  regulation’s 
compliance  costs  and  potential  inflationary 
or  recessionary  effects,  its  impact  on  energy 
use.  and  its  effects  on  competition  with 
respect  to  small  business.  Obviously,  only 
speculation  on  these  effects  is  possible  at  this 
stage  of  the  Section  169A  regulations  since  no 
requirement  yet  exists  to  assess." 

EPA  also  explicitly  addressed  the 
issue  in  its  notice  of  final  action: 

As  many  commenters  recognized,  to  assess 
at  the  present  time,  the  impact  of  a  future 
regulatory  program  under  section  169A  is 
neither  possible  nor  required  by  law.  In 
section  169A  Congress  explicitly  called  for 
the  listing  of  areas  subject  to  regulation  far  in 
advance  of  the  time  when  EPA  must  develop 
specific  regulations  for  the  States  which 
contain  guidelines  and  techniques  for  making 
reasonable  progress  towards  ^e  national 
goal.  Congress  revealed  its  sensitivity  to  the 
economic  impact  of  any  section  169A 
regulations  by  making  a  cost  and  energy 
analysis  part  of  the  control  technology 
standard  and  providing  the  possibility  for 
exemption  to  that  standard.  However,  there 
is  no  indication  that  economic  impacts  be 
somehow  considered — in  advance  of  the 
regulations  themselves — in  compiling  the 
Section  169A(a)(2]  list  A  regulatory  analysis 
is  being  prepared  and  these  issues  *  *  *  will 
be  dealt  with  there.  This  analysis  will  also 


Chevron  also  asserted  that  EPA  was  somehow 
obligated  to  respond  to  comments  on  the  Secretary’s 
proposed  list  of  areas,  as  well.  Assuming  arguendo 
EPA  had  this  obligation,  the  only  such  comments 
Chevron  referred  to — that  the  criteria  were  too 
broad  and  subjective — ^were  also  raised  and 
responded  to  in  connection  with  EPA’s  proposed  list 
of  areas. 

Section  317  of  the  Act  requires  the 
Administrator  to  analyze  the  economic  impacts  of 
certain  regulatory  actions. 

"44FR891. 


address  the  elements  of  economic  impact  set 
out  in  section  317." 

IV.  Conclusion 

Chevron's  petition  for  reconsideration 
is  denied  because  it  fails  to  demonstrate 
either  (1)  that  it  was  impracticable  to 
raise  its  objections  during  the  period  for 
public  comment  or  (2)  that  the  basis  of 
its  objections  arose  after  the  close  of  the 
period  for  public  comment  and  the 
objections  were  of  central  relevance  to 
the  outcome  of  the  rule. 

Under  section  307(b)(1)  of  the  Act 
judicial  review  of  this  action  is  available 
by  filing  a  petition  for  review  in  the 
United  States  Court  of  Appeals  for  the 
Fifth  Circuit  on  or  before  December  2, 
1980. 

Dated:  September  26, 1980.  ^ 

Douglas  M.  Costle, 

Administrator, 

[FR  Doc  80-30654  Filed  10-2-80;  8:45  am] 
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40  CFR  Part  205 
[FRL  1624-2] 

Truck-Mounted  Solid  Waste 
Compactors:  Noise  Emission 
Standards,  Technical  Amendments 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Technical  amendments. 

SUMMARY:  This  notice  amends  the 
regulation  on  Truck-Mounted  Solid 
Waste  Compactors:  Noise  Emission 
Standards,  40  CFR  Part  205,  Subpart  F 
(44  FR  56524,  October  1, 1979).  The 
compliance  labeling  section  is  changed 
to  reflect  the  decision  of  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  which  invalidated  the  warranty 
provision  in  a  similar  noise  emission 
regulation.  The  test  procedures  section 
is  changed  to  reflect  more  accurately  the 
Agency’s  intent  and  to  correct  a 
typographical  error.  Appendix  I  is 
changed  to  correct  an  editing  error. 
EFFECTIVE  DATE:  November  3, 1980. 

FOR  FURTHER  INFORMA'nON  CONTACT. 
Mr.  Fred  Mintz,  Program  Manager, 

Office  of  Noise  Abatement  and  Control 
(ANR-490),  U.S.  Environmental 
Protection  Agency,  Washington,  D.C. 
20460,  (703)  557-2710. 

SUPPLEMENTARY  INFORMATION:  On 
August  26, 1977  EPA  proposed  40  CFR 
Part  205,  Subpart  F,  Trudc-Moimted 
Solid  Waste  Compactors:  Noise 
Emission  Standards  (42  FR  43226  et 
seq.].  Section  205.108-1  of  the  proposed 
regulation  contained  a  provision  setting 
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out  the  warranty  obligations  for 
manufacturers  of  regulated  products. 

After  proposal  of  the  regulation,  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  invalidated 
a  similar  warranty  provision  appearing 
in  the  Noise  Emission  Regulation  for 
Medium  and  Heavy  Trucks  [Chrysler 
Corp.  V.  EPA,  195  U.S.  App.  D.C.  90,  600 
F.2d  904  (D.C.  Cir.  1979)). 

The  final  regulation  for  truck-moimted 
solid  waste  compactors  accordingly 
reserved  the  warranty  provision  pending 
reproposal  of  a  provision  consistent 
with  the  decision  in  Chrysler  (See  44  FR 
56526,  October  1,1979). 

The  final  regulation,  however, 
included  a  provision  requiring  that 
notice  of  the  manufacturer’s  warranty 
responsibility  appear  on  a  label  affixed 
to  the  regulated  product  (40  CFR 
205.205-ll(a)(4)(v)).  This  provision  is 
inconsistent  with  the  Court’s  decision  in 
Chrysler,  but  was  inadvertently 
included  in  the  final  regulation.  This 
notice  amends  the  regulation  to  correct 
this  inconsistency. 

This  amendment  changes  the  labeling 
section  in  the  regulation  to  conform  to 
the  decision  in  Chrysler.  The 
amendment  does  not  change  the 
manufacturers’  responsibilities  and 
compliance  activities  xmder  the 
regulation. 

The  Agency  has  received  several 
inquiries  on  ffie  interpretation  of  the  test 
site  requirements  in  the  regulation.  The 
specific  questions  were  related  to 
§  205.204(b),  Test  Site  Description,  of  the 
final  regulation,  in  which  the  last 
sentence  reads: 

“The  test  site  may  be  graded  to  permit 
drainage,  provided  the  elevation 
difference  does  not  exceed  one-half  [V2] 
of  the  microphone  elevation  tolerance  of 
0.15  meter.” 

This  provision  was  interpreted  by 
some  to  mean  that  the  deviation  of  the 
reflecting  plane  from  horizontal  must  not 
exceed  ffie  stated  tolerance.  This  was 
not  the  Agency’s  intent.  Our  intent  was, 
and  is,  to  require  that  the  amount  by 
which  the  test  pad  surface  deviates  from 
being  a  true  plane,  not  exceed  the  stated 
tolerance.  The  first  sentence  of  the 
section  states,  “The  test  site  shall 
consist  of  an  open  area  above  a  hard 
reflecting  plane"  (italic  added  here  for 
emphasis).  In  allowing  grading  for 
drainage,  the  intent  is  that  the  test  pad 
remain  a  plane,  with  a  constant  slope 
for  drainage.  The  “elevation  difference” 
tolerance  of  0.075  meter  is  the  maximum 
amount  that  the  test  pad  surface  itself 
may  deviate  firom  a  true  plane.  Thus,  the 
drainage  must  be  provided,  not  by  using 
a  crowned  surface  as  on  a  roadway,  but 
rather  by  tilting  the  entire  pad  as  a 
plane,  at  the  appropriate  angle  to 


"44  FR  69123. 
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achieve  the  desired  drainage  properties. 

If  crowning  is  provided,  it  is  limited  to 
the  extent  of  the  stated  elevation 
difference. 

This  amendment  modifies  the 
provision  for  grading  in  Section 
205.204(b)  to  more  accurately  reflect  the 
Agency’s  intent. 

The  measurement  equipment 
requirements  of  the  regulation 
necessitate  use  of  a  Type  1  Sound  Level 
Meter.  The  requirement  for  a  Type  1 
Sound  Level  Meter  was  spelled  out  in 
§  205.204(c)(1)  of  the  proposed 
regulation,  in  accordance  with  the 
Agency’s  intent.  In  §  205.204(c)(1)  of  the 
final  regulation,  the  words  ’Type  1” 
were  inadvertently  omitted. 

This  amendment  corrects  that 
omission  by  inserting  the  words  “Type 
1”  into  the  description  of  the  sound  level 
meter  and  microphone  system  required 
by  the  regulation. 

In  the  final  regulation  the  title  to 
Appendix  I  was  inadvertently  omitted. 
This  amendment  corrects  that  omission. 
In  addition,  in  order  to  make  it  clear  that 
“Appendix  I"  pertains  to  Subpart  F  and 
not  to  Part  205,  it  is  also  necessary  to 
identify  it  as  being  an  appendix  to 
Subpart  F. 

Most  of  these  amendments  are  critical 
to  the  compliance  activities  of 
manufacturers  of  truck-mounted  solid 
waste  compactors,  including  activities 
which  must  be  completed  prior  to  the 
October  1, 1980  effective  date  of  the 
regulation.  Moreover,  the  amendments 
are  technical  in  nature,  serve  only  to 
correct  or  clarify  the  final  regulation, 
and  do  not  change  the  intent  of  the 
regulation  in  any  substantive  aspect. 
Accordingly,  the  Agency  finds  that 
notice  and  opportunity  to  comment  on 
the  amendments  prior  to  final 
rulemaking  would  be  impractical  and 
are  unnecessary. 

EPA  has  determined  that  these 
amendments  do  not  constitute  a 
“significant"  regulatory  action  under  the 
criteria  of  Executive  Order  12044  and 
therefore  do  not  require  a  Regulatory 
Analysis.  The  Regulatory  Analysis  (EPA 
550/9-79-257)  prepared  in  conjunction 
with  the  final  regulation  adequately 
addressed  the  technical  issues  discussed 
in  these  amendments. 

This  amendment  is  promulgated  under 
the  authority  of  42  U.S.C.  4905  and  4912. 

Dated;  September  26, 1980. 

David  G.  Hawkins, 

Assistant  Administrator  for  Air,  Noise,  and 
Radiation. 

40  CFR  Part  205,  Subpart  F  is  amended 
as  follows: 

1.  Section  205.205-11  is  amended  by 
revising  paragraph  (a)(4)(v)  to  read  as 
follows; 


§205.205-11  Labeling-compliance. 

(a)  *  *  * 

(4)  *  *  * 

(v)  The  statement: 

This  compactor  is  subject  to  the 
Federal  noise  emission  regulation 
effective  on  October  1, 1980.  Tampering 
with  any  product  noise  control  device  or 
element  of  design  (see  owner’s  manual), 
or  use  of  this  product  after  such 
tampering,  is  prohibited  by  Federal  Law. 

*  it  It  *  * 

2.  Section  205.204  is  amended  by 
revising  paragraphs  (b)  and  (c)(1)  to 
read  as  follows: 

§  205.204  Test  procedures. 
***** 

(b)  Test  site  description.  The  test  site 
shall  consist  of  an  opin  area  above  a 
hard  reflecting  plane.  The  reflecting 
plane  shall  consist  of  a  surface  of  sealed 
Portland  cement  or  bituminous  concrete 
flat  to  within  ±0.05  meter,  and  shall 
extend  1.0  meter  beyond  each 
microphone  location.  The  test  site 
reflecting  plane  may  be  graded  with  a 
constant  slope  to  permit  drainage.  The 
microphone  shall  be  located  at  least  15 
meters  from  any  reflecting  surface,  such 
as  a  building,  signboard,  hillside,  etc. 

(c)  *  *  * 

(1)  A  sound  level  meter  and 
microphone  system  conforming  to  the 
Type  1  requirements  of  American 
National  Standards  Institute  (ANSI) 
Sl.4-1971,  “American  National 
Specification  for  Sound  Level  Meters". 
***** 

Appendix  [Amended] 

3.  The  Appendix  to  Part  205  is 
amended  by  inserting  “Appendix  1  of 
Subpart  F — Sample  Tables”,  above  the 
title,  “Table  I”. 

(Secs.  6  and  13,  Pub.  L.  92-574,  86  Stat.  1237. 
1244  (42  U.S.C.  4905,  4912)) 

(FR  Doc.  80-30841  Filed  10-2-80: 8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

IFCC  80-497] 

Amendments  To  Allow  Licensee 
Response  to  Certain  Investigatory 
Reports 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  a  petition  for  rule  making 
filed  on  October  31, 1978  requested 
opportunity  for  a  broadcast  licensee  to 
respond  to  the  staffs  investigatory 
report  and  recommendations  prior  to 


consideration  by  the  Commission.  The 
Commission  feels  that  it  is  inappropriate 
for  a  licensee  under  investigation  to  gain 
access  to  the  Bureau’s  investigatory 
report.  However,  a  predesignation 
procedure  is  established  by  which  the 
licensee  may  submit  a  pleading  to  be 
associated  with  the  staff 
recommendation.  The  revised  procedure 
will  allow  licensee’s  under  investigation 
to  present  mitigating  circumstances. 
EFFECTIVE  DATE:  November  10. 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Blumenthal,  Office  of 
General  Counsel  (202)  632-6990. 
SUPPLEMENTARY  INFORMATION:  This  new 
rules  does  not  supersede  the  application 
of  ex  parte  rules  to  situations  where 
they  are  normally  operative. 

Memorandum  Opinion  and  Order 

Adopted:  August  27, 1980. 

Released:  September  10, 1980. 

In  the  matter  of  petition  for 
amendment  of  Part  1,  rules  and 
regulations,  to  provide  opportunity  for 
licensee  respionse  to  staff  investigatory 
reports  prior  to  designation  for  hearing, 
RM-3237. 

1.  We  have  before  us  for  our 
consideration  a  petition  for  rulemaking 
filed  on  October  31, 1978,  by  Benito 
Gaguine  on  behalf  of  the  law  firm  of  Fly, 
Shuebruk,  Blume,  Gaguine,  Boros  and 
Schulkind.  Petitioner  requests  that  we 
provide  an  opportunity  for  a  broadcast 
licensee  to  respond  to  the  staff  s 
investigatory  report  and 
recommendations  prior  to  consideration 
by  the  Commission  in  renewal  and 
revocation  of  license  cases.  Petitioner 
also  requests  that  copies  of  witness 
statements,  the  investigatory  report  and 
the  staffs  recommendations  to  the 
Commission  be  made  available  for  a 
licensee’s  use  in  preparing  this  response. 
Statements  filed  by  the  National 
Association  of  Broadcasters  (NAB),  the 
Federal  Communications  Bar 
Association  (FCBA),  and  the 
Communications  Center,  New  York  Law 
School  (Center)  generally  support  a  pre¬ 
designation  procedure,  but  do  not  deal 
expressly  with  disclosure  *of  witness 
statements,  investigatory  reports,  and 
stafi  recommendations  to  the 
Commission.*  Reply  statements  were 
not  filed.  We  do  not  believe  that  a 
licensee  under  investigation  should  gain 
access  to  the  Bureau’s  investigatory 
report,  recommendation  to  the 
Commission  or  witness  statements  prior 
to  designation  for  hearing.  We  do 


'  These  statements  were  filed  late.  We  have 
considered  them  because  their  lateness  did  not 
delay  consideratioa  of  this  matter  by  the 
Commission. 
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believe,  however,  that  a  pre-designation 
pleading  procedure  by  which  the 
licensee  may  submit  a  pleading  to  be 
associated  with  the  staff 
recommendation  would  be  helpful  to  the 
Commission.  We  explain  our  reasons 
below. 

2.  Our  usual  investigative  procedmes 
involve  the  sending  of  a  Commission 
investigator  to  speak  with  the  licensee 
or  station  manager,  review  relevant  files 
and  interview  station  employees,  if 
appropriate.  The  licensee  and/or  station 
manager  are  afforded  an  opportunity  to 
comment  and  explain  the  evidence 
obtained.  The  licensee’s  attorney  may 
participate  in  this  process  if  the  licensee 
so  desires.  Following  the  investigation, 
the  licensee  is  given  the  opportimity  to 
comment  on  any  additional  matters 
which  the  staff  may  have  discovered. 

The  staff  investigator  prepares  an 
investigatory  report,  which  includes 
copies  of  all  statements  obtained  from 
witnesses.  The  report  is  reviewed  by  the 
Chief  of  the  Compliance  Branch  of  the 
Complaints  and  Compliance  Division 
and  the  Chief  of  that  Division.  If  a 
hearing  is  recommended,  an  agenda 
item  summarizing  the  investigatory 
report  is  prepared  and  reviewed  by  the 
Chief  of  the  Hearing  Division,  the 
Deputy  Bureau  Chief,  and  the  Bureau 
Chief,  as  appropriate,  and  a  Bureau 
judgment  is  made  whether  the 
circumstances  warrant  designation  for 
hearing.* 

3.  Under  our  current  rules,  the  licensee 
and  counsel  are  free  to  make  their  views 
known  to  the  Commission  or  the  staff  in 
any  form  until  the  time  of  designation.  In 
the  past,  many  licensees  under 
investigation  have  submitted  a 
memorandum  to  the  staff  articulating 
the  licensee’s  views  as  to  the  facts 
uncovered  in  the  investigation  and  as  to 
the  applicable  law.  If  a  licensee  has 
requested  the  staff  to  forward  that 
memorandum  to  the  Commission,  staff 
has  done  so.  Other  licensees  have 
delivered  copies  of  such  a  memorandum 
directly  to  the  Commissioners’  offices, 
once  it  becomes  clear  through  a  public 
announcement  that  the  staff 
investigation  and  recommendation  will 
be  considered  at  a  particular 
Commission  meeting.  We  have  decided 
to  formalize  these  practices  by  rule.  See 
Appendix,  The  rule  provides  Aat  the 
staff  may,  in  its  discretion,  notify  a 
licensee  of  the  general  nature  of  the 
investigation.  If  the  licensee  so  desires, 
it  may  submit  a  pleading  to  the  staff  that 


’Very  few  cases  make  their  way  to  hearing 
through  this  process.  In  fiscal  year  1979  there  were 
73,523  complaints,  resulting  in  55  field  investigations 
involving  broadcast  stations.  Of  these  55,  nine 
licenses  were  set  for  renewal  or  revocation 
hearings. 


would  be  forwarded  to  the  Commission 
in  conjunction  with  any  staff 
memorandum  recommending  that  the 
Commission  take  action  as  a  result  of 
the  investigation.  Of  course,  this  new 
rule  would  not  supersede  the  application 
of  our  ex  parte  rules  to  situations  where 
they  are  normally  operative,  i.e.,  after 
the  filing  of  a  petition  to  deny.  In 
situations  where  the  ex  parte  rules  do 
not  apply,  each  Commissioner  will  make 
his  or  her  own  judgment  as  to  whether 
oral  or  written  presentations  fi'om  a 
party  should  be  shared  with  the  bureau. 

4.  Pre-designation  Procedure. 

Petitioner  believes  that  a  predesignation 
procedure  will  provide  an  opportimity 
for  the  licensee  to  present  "mitigating 
factors”  to  “offset”  a  staff 
recommeiidation  of  designation  for 
hearing.  NAB,  FCBA  and  Center 
analogize  the  designation  process  to 
criminal  procedures  in  which  the 
prosecutor  (staff)  seeks  an  indictment 
from  the  grand  jury  (Commission).  They 
note  that  the  Commission  allows 
pleadings  responsive  to  a  notice  of 
apparent  liability  for  forfeiture  and  a 
petition  to  deny.  'Thus,  they  assert  that 
licensees  should  be  allowed  a  right  to 
respond  in  an  investigatory  pre¬ 
designation  setting. 

5.  We  find  petitioner’s  reasoning 
unpersuasive.  Civil  administrative 
actions  under  the  Administrative 
Procedure  Act  (APA)  are  not  to  be 
likened  to  criminal  proceedings.  The 
APA  and  the  Communications  Act 
establish  the  due  process  requirements 
requisite  to  actions  on  licenses.  Nothing 
in  these  statutes  indicates  a  requirement 
for  the  sort  of  predesignation  procedure 
suggested  by  petitioner.  *rhe  reference  to 
grand  jury  proceeding  does  not  support 
petitioner’s  arguments  either.  The 
prosecutor  is  not  required  to  disclose  his 
case  prior  to  seeking  the  indictment.  In 
fact,  however.  We  provide  more  access 
than  is  possible  in  a  criminal 
proceeding.  Thus,  it  would  be  illegal  for 
defense  counsel  to  contact  members  of 
the  grand  jury  before  the  indictment  is 
issued,  unlike  current  Commission 
procedures  which  already  give  a 
licensee  opportunity  to  contact  members 
of  the  Commission  and  its  staff  prior  to 
designation. 

6.  The  notice  of  apparent  liability  and 
petition  to  deny  procedures  are 
inapposite.  Section  1.80(f)  of  the  Rules 
provide  for  pleadings  responsive  to  a 
notice  of  apparent  liability;  however, 
there  is  no  evidentiary  hearing — the 
pleading  process  is  respondent’s  only 
“hearing”  at  the  Commission  level. 
Under  §  1.80(g),  the  Commission  order 
an  evidentiary  hearing,  but  there  is  no 
pre-designation  pleading  process.  These 


procedures  follow  recently  enacted 
legislation  (Pub.  L.  95-234,  February  21, 
1978).  Under  petition  to  deny  ' 
procedures,  the  applicant  may  respond 
to  the  petition  filed  by  a  private  party — 
not  an  investigatory  report  or  agenda 
item  prepared  by  the  Commission’s  own 
staff. 

7.  Pre-designation  Disclosure.  Under 
present  procedures,  a  bill  of  particulars 
listing  the  charges  and  specifying  in 
detail  the  information  and  allegations 
issued  within  30  days  after  release  of 
the  designation  order.  A  list  of  the 
witnesses  interviewed,  and  information 
concerning  the  general  nature  of  the 
information  such  persons  may  be  able  to 
furnish,  is  available  from  the 
Commission  under  the  discovery  rules. 
However,  this  does  not  include 
information  concerning  what  the 
witness  related  to  the  Commission’s 
investigator.*  Such  information  is 
protected  by  the  work  product 
privilege.*  A  list  of  witnesses  to  be 
called  by  the  Bureau  is  made  available 
prior  to  hearing,  at  a  time  set  by  the 
administrative  law  judge.  Under  our 
existing  practice,  the  statements  of 
witnesses  who  will  testify  are  normally 
made  available  a  week  or  so  prior  to 
commencement  of  the  hearing  (if 
disclosure  is  requested),  although  the 
rules  (§  1.362)  require  disclosure  only 
after  the  witness  has  testified.* 

8.  We  are  not  aware  of  any  agency  of 
the  federal  government  which  discloses 
witness  statements,  investigatory 
reports  or  staff  recommendations  prior 
to  designation.*  We  doubt  that  any 
agency  would  disclose,  at  any  stage,  the 
statement  of  witnesses  not  called  to 
testify.  See,  e.g.,  NLRB  v.  Sears, 
Roebuck  &  Co..  421  U.S.  132  (1975); 
NLRB  V.  Robbins  Tire  and  Rubber  Co., 
437  U.S.  214  (1978);  Frankelv.  SEC,  460 
F.2d  813  (2nd  Cir,),  cert,  denied,  409  U.S. 
889  (1972).  In  the  Frankel  case,  the  court 


’  See  amendment  of  Part  1  of  the  Rules  of  Practice 
and  Procedure  to  Provide  for  Discovery  Procedures, 
H  FCC  2d  185  (1968). 

*  Hickman  v.  Taylor,  329  U.S.  495  (1947). 

’The  practice  of  disclosing  witnesses’  statements 
before  the  hearing  begins  is  intended  to  permit  the 
Ucensee’s  counsel  sufficient  time  to  prepare  for 
cross-examination  so  that  a  recess  will  not  be 
needed  after  each  direct  examination  to  study  the 
witness'  prior  statement.  Section  1.362,  however, 
provides  authority  for  protecting  the  confidentiality 
of  such  a  statement  where  there  is  a  special  risk  of 
intimidation  prior  to  testimony. 

*We  note  that  until  April  of  1975  the  Federal 
Trade  Commission  (FTC)  had  employed  a  procedure 
by  which  a  proposed  complaint  was  served  upon  a 
respondent  with  a  notice  that  he  had  30  days  to 
settle  the  matter  by  consent  decree.  The  FTC 
abolished  the  procedure  because  it  had  proven  to  be 
a  source  of  unnecessary  delay  and  because 
negotiation  of  such  agreements  could  still  be 
undertaken  during  the  investigative  process  or  even 
after  the  complaint  was  issued.  40  FR 15235  (1975). 
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commented  on  the  availability  of  SEC 
investigatory  files; 

If  an  agency’s  investigatory  files  were 
obtainable  without  limitation  after  the 
investigation  was  concluded,  future  law 
enforcement  efforts  by.  the  agency  could  be 
seriously  hindered  The  agency’s 
investigatory  techniques  and  procedures 
would  be  revealed  The  names  of  people  who 
volunteered  the  information  that  had 
prompted  the  investigation  initially  or  who 
contributed  information  during  the  course  of 
the  investigation  would  be  disclosed.  The 
possibility  of  such  disclosure  would  tend 
severely  to  limit  the  agencies’  possibilities  for 
investigation  and  enforcement  of  the  law 
since  these  agencies  rely,  to  a  large  extent  on 
voluntary  cooperation  and  on  information 
from  informants.^ 

Commission  precedent  is  consistent 
with  these  decisions.  See  Chesapeake- 
Portsmouth  Broadcasting  Carp.,  52  FCC 
2d  854  (1975)  (complaint  letters];  Walton 
Broadcasting,  Inc.,  56  FCC  2d  814  (1975) 
(witness  statements);  Gilmore 
Broadcasting  Corp.,  69  FCC  2d  2105 
(1978)  (witness  sttements).  In  Gilmore. 
the  Commission  stated  (at  para.  6): 

[T}he  FCC  has  a  long-standing  policy  of 
disclosing  witness  statements  only  after  a 
witness  has  testihed.  47  CFR  1.362.  Premature 
release  under  FOIA  would  disrupt  the 
agency’s  discovery  process  with  respect  to 
witness  statements.  Moreover,  while  the  risk 
of  witness  intimidation  in  the  present  case 
may  be  slight,  advance  access  to  witnesses' 
statements  could  nonetheless  have  a  chilling 
effect  on  potential  investigatory  sources  and 
allow  avoidance  of  the  Bureau’s  case  *  *  *. 

9.  It  would  be  difficult  to  obtain  the 
cooperation  of  witnesses  if  we  were 
unable  to  promise  that  their  statements 
would  be  kept  confldential  until  they 
have  testiffed  or  are  about  to  testify.  In 
many  cases,  witnesses  cooperate  and 
give  testimony,  even  though  they  are 
concerned  about  the  personal 
consequences  such  as  current  job 
securify  and  ability  to  obtain  jobs  with 
other  employers.  In  these  cases,  they 
would  not  wish  their  cooperation 
exposed  if  the  case  is  not  designated  for 
hearing  or  if  the  Bureau  does  not  plan  to 
call  them  to  testify.  Once  they  are  called 
to  testify,  they  are  sworn  and  cannot  as 
readily  be  blamed  by  the  licensee  for 
truthfully  answering  the  questions 
posed.  Absent  that  protection,  testimony 
would  be  unobtainable,  crippling  our 
investigative  process. 

10.  Aside  hrom  the  chilling  effect  on 
prospective  investigations,  the  two  most 
important  reasons  for  not  disclosing 
witness  statements  until  the  witness  has 
testified,  or  at  least  until  shortly  before 
he  is  called  to  testify,  are  that  ^e 
licensee  may  intimidate  the  witness, 
and/or  construct  a  false  defense.  See, 


’460  F.2d  at  817,  SIS. 


e.g.,  Chronicle  Broadcasting  Co.,  19  FCC 
2d  240  (Rev.  Bd.  1969). 

11.  Petitioner  maintains  that  non¬ 
disclosure  of  statements  reflects  the 
Broadcast  Bureau’s  desire  to  maintain 
the  element  of  surprise,  which  "has  no 
place  in  modem  American 
jurisprudence;’’  that  disclosure  would 
afford  the  licensee  a  meaningful 
opportunity  to  comment  on  the  veracity 
of  the  statements;  and  that  the 
availability  of  the  statements  would 
afford  counsel  a  meaningful  opportunity 
for  investigation  of  the  allegations  and 
to  prepare  for  cross-examination. 
Petitioner  further  contends  that 
statements  could  ultimately  be  obtained 
from  the  witnesses  by  use  of  the 
subpoena  and  deposition  procedures. 
Petitioner  states  that  a  witness  who  can 
be  intimidated  prior  to  designation  can 
as  easily  be  intimidated  after 
designation  or  during  the  hearing. 

Finally,  petitioner  notes  that  a  witness 
who  insists  on  anonymity  cannot  be 
called  to  testify.  According  to  petitioner, 
if  the  Bureau  cannot  develop  the  case 
independently  without  disclosure  of  the 
witness’  identity,  then  a  provable  case 
against  the  licensee  can  never  be  made 
and  designation  should  not  take  place. 

12.  We  disagree  with  petitioner.  We 
believe  that  the  Commission’s 
procedures  strike  a  balance  between  full 
disclosure  and  protection  of  the 
interests  of  parties  and  witnesses  found 
in  judicial  and  other  agency 
proceedings.  Licensees  are  not 
inherently  more  believable  than 
witnesses.  Determining  the  truth  is  the 
function  of  the  hearing.  Licensee’s 
counsel  is  fully  informed  concerning 
allegations  against  his  client  well  in 
advance  of  designation  and  is  given  a 
list  of  witnesses  interviewed  by  staff 
investigators.  Thus,  counsel,  is  already 
afforded  an  opportunity  for  meaningful 
investigation  of  the  allegations  and 
preparation  for  cross-examination. 
Moreover,  as  a  matter  of  practice  the 
Broadcast  Bureau  makes  witness' 
statements  available  prior  to  hearing. 
Therefore,  the  use  of  discovery 
procedures  to  obtain  witness’ 
statements  is  needless. 

13.  We  also  believe  the  possibility  of 
intimidation  of  the  witness  by  the 
licensee  is  real.  Prior  to  designation,  the 
witness  is  susceptible  to  the  argument 
by  his  employer  (the  licensee)  that  he  or 
she  will  lose  his  or  her  job  and  the  case 
may  not  even  be  designated  for  hearing. 
As  we  stated  before,  most  investigations 
do  not  lead  to  designation.  After 
designation,  the  witness  has  acquired  an 
ally,  the  Bureau.  He  or  she  is  more  likely 
to  resist  intimidation  and  report  such  an 
attempt  to  Bureau  counsel.  'Hie  licensee 


is  aware  of  the  witness’  position  and  the 
possibility  that  a  serious  abuse  of 
process  issue  will  be  added  if 
intimidation  is  employed,  thus  deterring 
such  conduct. 

14.  Authority  fen  the  amendments  is 
set  forth  in  Sections  4(i)  and  303(r)  of  the 
Communciations  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303(r). 

15.  In  view  of  the  foregoing,  the 
Petition  for  Rule  Making  is  denied,  the 
proposed  rule  1.88  is  adopted,  and  this 
proceeding  is  terminated.  Accordingly,  it 
is  ordered,  effective  November  10, 1980, 
that  Part  I  of  the  Rules  and  Regulations 
is  amended  as  set  forth  in  the  attached 
Appendix  below. 

(Secs.  4,  303,  307, 48  Stat.  as  amended,  1066, 
1082, 1083;  (47  U.S.C.  154,  303,  307)) 

Federal  Communications  Commission. 
William  ).  Tricarico, 

Secretary. 

Appendix 

In  Part  One  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations,  new 
§  1.88  is  added  to  read  as  follows: 

§  1.88  Predesignation  pleading  procedure. 

In  cases  where  an  investigation  is 
being  conducted  by  the  Commission  in 
connection  with  the  operation  of  a 
broadcast  station  or  a  pending 
application  for  renewal  of  a  broadcast 
license,  the  licensee  may  file  a  written 
statement  to  the  Commission  setting 
forth  its  views  regarding  the  matters 
under  investigation;  the  staff,  in  its 
discretion,  may  in  writing,  advise  such 
licensee  of  the  general  nature  of  the 
investigation,  and  advise  the  licensee  of 
its  opportunity  to  submit  such  a 
statement  to  Uie  staff.  Any  filing  by  the 
licensee  will  be  forwarded  to  the 
Commission  in  conjunction  with  any 
staff  memorandum  recommending  that 
the  Commission  take  action  as  a  result 
of  the  invesigation.  Nothing  in  this  rule 
shall  supersede  the  application  of  our  ex 
parte  rules  to  situations  described  in 
§  1.1203  of  these  rules. 

|FR  Doc  80-30666  FUed  10-2-80;  8:45  am] 
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47  CFR  Parts  21, 22 
(FCC  80-516] 

Domestic  Public  Radio  Services  (Other 
Than  Maritime  Mobile)  and  Public 
Mobile  Radio  Services;  Ownership 
Amendments 

agency:  Federal  Communications 
Commission. 

action:  Editorial  amendment  of  rules. 

summary:  Federal  Communications 
Commission  editorially  amends  47  CFR 
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21.31  and  22.31  to  clarify  exemption  from 
common  carrier  cutoff  ^es  for 
ownership  amendments  found  to  be  in 
the  public  interest,  in  accord  with 
existing  policy.  Exemption  from  cutoff 
rules  will  be  granted  when  ownership 
change  is  in  the  public  interest  and  for 
an  independent  legitimate  business 
purpose,  and  not  primarily  for  acquiring 
applications. 

EFFECTIVE  DATE:  November  10, 1980. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Sullivan,  Common  Carrier 
Bureau,  (202)  632-6450. 

Memorandum  Opinion  and  Order 

Adopted:  September  10, 1980. 

Released:  October  8, 1980. 

In  re  applications  of  Airsignal 
International,  Inc.,  and  its  subsidiaries  \ 
for  construction  permits  in  the  Domestic 
Public  Land  Mobile  Radio  Service;  in  the 
matter  of  editorial  amendment  of 
§§  21.31(e](3]  and  22.31(e)(3]  of  the 
Commission’s  rules. 

1.  Presently  before  the  Commission  for 
consideration  is  the  question  of  how  the 
common  carrier  cut-off  rule,  47  CFR 
22.31,  should  affect  the  status  of  pending 
applications  amended  to  reflect  an 
ownership  change  resulting  from  a 
transfer  of  control  or  assignment  of 
license  consummated  pursuant  to 
Commission  approval.  This  question  is 
raised  by  the  ffling  of  amendments  by 
Airsignal  International,  Inc.,  to  its 
pending  applications  to  reflect  the 
change  in  ownership  caused  by  the 
merger  of  WUI,  Inc.,  Airsignal’s  parent, 
into  Xerox  Corporation,  lliis  merger 
was  approved  by  the  Commission  on 
November  20, 1979.  Xerox  Corp.,  74  FCC 
2d  471.  Airsignal  notiffed  the 
Commission  of  the  completion  of  the 
transfer  of  control  on  December  10, 1979, 
and  ffled  amendments  to  its  pending 
applications  on  January  2, 1980,  to 
reflect  the  change  in  ownership. 

2.  Substantial  ownership  amendments 
to  pending  applications  are  generally 
considered  “major”  amendments, 
subject  to  a  30-day  public  notice  period.  ‘ 
We  must  determine  whether  these 
amendments  should  cause  the  amended 
applications  to  be  treated  as  “newly 
filed”  applications  under  the  common 
carrier  cut-off  rule.  (If  the  applications 
are  deemed  newly  fried  they  could,  in 
some  circumstances,  be  cut  off  from 
comparative  consideration  and  be 


'  A  list  of  the  applications  amended  by  Airsignal 
is  appended  to  this  Order. 

*47  U.S.C  309(b).  “Minor"  amendments  are  not 
subject  to  a  public  notice  period.  47  U.S.C. 
309(cHl)(A). 


returned  as  defective.)  Airsignal  has 
requested  an  exemption  firom  the  cut-off 
rule,  pursuant  to  47  CFR  22.31(e)(3).’ We 
have  been  requested  by  competing 
applicants  to  dismiss  three  of  Airsignal’s 
amended  applications  as  newly  fried 
after  the  applicable  cut-off  date.* 

Discussion 

3.  Under  47  CFR  22.23(c)(8),®  an 
amendment  that  specifies  a  substantial 
change  in  control  of  an  applicant  is 
classifred  as  a  major  amendment  except 
(under  a  proviso)  if  it  amends  a  pending 
application  for  “modifreation”  of  an 
existing  station,  so  as  to  reflect  a 
previously  approved  change  in 
ownership.  'The  section  defrnes  a 
“substantial”  change  in  control  as  one 
that  would  require  prior  Commission 
approval  under  47  U.S.C.  310(d)  if  it 
involved  an  existing  station.  Since  the 
Xerox-WUI  merger  giving  rise  to  the 
Airsignal  amendments  was  clearly 
subject  to  section  310(d)  (and  was 
approved),  the  change  in  control 
involved  in  Ae  amendments  is 
“substantial”.  Accordingly,  the  Airsignal 
amendments  are  major  ui^ess  they 
qualify  under  the  proviso  as 
amendments  to  “modifreation” 
applications. 

4.  The  proviso  to  S  22.23(c)(6)  makes 
an  exception  to  the  general  ^e 
requiring  major  amendment  treatment, 
in  cases  where  the  application  amended 
is  “for  modification  of  an  authorized 
station”.  This  proviso  by  its  terms  does 
not  apply  to  Airsignal’s  pending 
applications  for  new  stations,  but  it  is 
not  immediately  clear  how  to  properly 
classify  Airsignal’s  amendments  to  its 
applications  to  modify  the  facilities  of 
its  existing  stations.  In  other  words,  the 
question  is  raised  whether  all 
applications  for  “modification,”  no 


*47  CFR  22.31(e)(3]  provides  that  a  major 
amendment  shall  result  in  the  application  being 
considered  as  newly  filed  except  when; 

The  amendment  reflects  only  a  change  in 
ownership  or  control  pursuant  to  an  agreement  (or 
understanding]  which  is  found  by  the  Commission 
to  be  in  the  public  interest  under  §  22.29  and  from 
which  a  requested  exemption  from  the  “cut-off 
requirements  of  this  section  is  granted. 

*  These  petitions  are  addressed  in  paragraphs  12- 
13,  infra. 

*47  CFR  22.23  provides,  in  relevant  part: 

(c)  *  *  *  An  amendment  will  be  deemed  to  be  a 
major  amendment  subject  to  SS  22.27  and  22.31 
under  any  of  the  foUowing  circiunstances:  *  *  *  (6) 

If  the  amendment  specifies  a  substantial  change  in 
beneficial  ownership  or  control  [de  jure  or  de  facto) 
of  an  applicant  such  that  the  change  would  require, 
in  the  case  of  an  authorized  station,  the  filing  of  a 
prior  assignment  or  transfer  of  control  application 
under  section  310(d)  of  the  Communications  Act  of 
1934  (47  U.S.C.  310(d]).  Provided  however.  Such  a 
change  would  not  be  considered  major  where  it 
merely  amends  an  application  for  modification  of  an 
authorized  station  to  reflect  a  change  in  ownership 
or  control  of  such  station  as  previously  approved  by 
the  Commission. 


matter  how  substantial  (such  as 
modifying  an  existing  station  to  add 
new  frequencies  or  locations),  fall 
within  the  scope  of  the  proviso. 

5.  In  adopting  the  rules  involved  here, 
the  Commission  stated  that  the 

S  22.23(c)(6)  proviso  was  intended  to 
apply  only  to  “minor  changes  to  (or 
modifreations  of)  facilities”.  Report  and 
Order  in  Docket  19905,  Domestic  Public 
Land  Mobile  Radio  Service,  60  FCC  2d 
549,  557  (1976)  (emphasis  added).  “Minor 
change”  was  defrned  by  reference  to  47 
U.S.C.  309(c)(2)(A).  60  FCC  2d  at  557.  On 
the  other  hand,  the  Commission  said  it 
was  not  persuaded  by  arguments  “that 
applications  *  *  *  which  appeared 
initially  on  public  notice  should  be 
transferable  without  public 
annoimcement.”  Id.  Accordingly,  only 
those  applications  of  Airsignal  that  were 
initially  exempt  from  public  notice,  see 
47  CFR  22.27(c),  qualify  for  the  proviso:  * 
the  amendments  to  all  the  other 
applications  shall  be  classifred  as  major 
amendments. 

Application  of  the  Cutoff  Rule 

6.  Having  determined  that  all  but  a 
few  of  Airsignal’s  applications  have 
been  amended  by  major  amendments, 
we  must  decide  whether  the 
applications  should  be  considered 
newly  fried  for  purposes  of  the  cut-off 
rule,’ 47  CFR  22.31,  or  be  exempted  from 
it.  In  Docket  19905  the  Commission 
determined  the  extent  to  which  the  cut¬ 
off  policy  should  apply  to  ownership 
amendments. 

7.  In  the  Report  and  Order  in  that 
proceeding,  60  FCC  2d  549,  we  decided 
to  adopt  a  compromise  approach  to 
ownership  amendments.  On  the  one 
hand  we  had  been  urged  to  treat  all 
ownership  amendments  as  minor  (i.e., 
exempt  from  both  public  notice  and  the 
cut-off  rule)  because  they  were  not 
relevant  to  the  question  of  mutual 
exclusivity,  and  because  major 
amendment  treatment  would  restrict 
business  flexibility  and  discourage  new 
entrants.  60  FCC  2d  at  556.  On  the  other 
hand,  some  participants  argued  that 
ownership  amendments  to  new  station 
applications  should  be  subject  to  both 
public  notice  and  the  cut-off  rule. 
Instead  of  adopting  either  of  these 
approaches,  we  balanced  “our  statutory 
duty  to  inform  the  public  and  to  protect 
our  administrative  process,  against  an 
obvious  public  interest  in  permitting 
applicants  reasonable  business 


*  In  the  appendix  these  applications  are 
designated  “minor”. 

’’See  47  CFR  22.31(e).  In  the  broadcast  services, 
the  same  result  is  reached  by  assignment  of  a  new 
file  number  to  the  amended  application.  Cf.  A7  CFR 
73.3571(j)  (AM  staUons],  73.3572(b)  (FM  stations), 
73.3573(b)  (TV  stations). 
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flexibility  to  offer  the  rendition  of  the 
best  public  service.”  60  FCC  2d  at  557. 
The  result  of  this  compromise  was  that  a 
substantial  ownership  amendment 
would  be  classified  as  a  major 
amendment  subject  to  public  notice 
under  section  309(b)  of  the  Act  (unless 
the  application  that  was  amended  had 
not  itself  been  subject  to'public  notice), 
but  instead  of  mechanistically  applying 
the  cut-off  rule  to  ownership 
amendments  we  stated  that  “an 
administrative  exception  would  be 
justified  for  appropriate  ownership  or 
control  changes  which  tend  to  effect 
changes  in  business  or  financial  factors 
overlaying  the  technical  proposal."  * 

8.  Section  22.31(e)(3)  of  our  rules  ” 
provides  that  an  administrative 
exception  from  the  cut-off  rule  will  be 
granted  for  an  amendment  that  “reflects 
only  a  change  in  ownership  or  control 
pursuant  to  an  agreement  *  ♦  *  found 
by  the  Commission  to  be  in  the  public 
interest  under  §  22.29  and  from  which  a 
requested  exemption  from  the  ‘cut-off 
requirements  of  this  section  is  granted." 
47  CFR  22.31(e)(3).  Section  22.29  of  the 
rules  '“provides  for  Commission  review 
of  agreements  and  understandings  that 
result  in  either  major  changes  in  the 
ownership  or  control  of  an  applicant  or 
the  settlement  of  a  contested 
proceeding.  Yet  it  was  not  the 
Commission’s  intention  in  adopting 
these  rules  to  exempt  only  changes  in 
ownership  resulting  from  settlement 
agreements.  The  stated  purpose  of 

§  22.31(e)(3)  was  to  provide  an 
exemption  from  the  cut-off  rule  "for 
substantial  ownership  amendments 
found  to  be  in  the  public  interest."  60 
FCC  2d  at  560. 

9.  The  WUI-Xerox  merger  did  not 
involve  an  agreement  to  which  §  22.29 
applies,  as  it  did  not  involve  an 
agreement  or  understanding  among  the 
parties  to  a  contested  application 
proceeding.  Accordingly,  §  22.31(e)(3) 
does  not  literally  apply  to  the  amended 
Airsignal  applications.  It  would  be 
contrary  to  our  reasoning  in  Docket 
19905,  however,  to  limit  the  exemption 
from  the  cut-off  rule  to  situations 

*60  FCC  2d  at  557:  see  47  CFR  21.23{cH6)  proviso. 
22.23(c](6]  proviso.  To  the  extent  that  the  change  in 
ownership  raises  issues  as  to  the  qualihcations  of 
the  new  owner  to  be  a  licensee,  interested  parties 
would  be  entitled  to  raise  qualification  issues  in  a 
petition  to  deny,  following  public  notice  of  the 
amendment.  A  change  in  ownership  or  control  is 
generally  made  in  response  to  “changing  service 
demands  and  economic  conditions."  and  the 
Commission  decided  in  Docket  19905  to  make  an 
exception  to  the  cut-off  rule  for  “appropriate 
ownership  or  control  amendments  which  reflect 
such  changes."  60  FCC  2d  at  558. 

'Section  22.31(e)(3)  was  adopted  as  § 21.31(e)(3) 
in  Docket  19905  and  subsequently  recodified. 

"Section  22.29  was  adopted  as  $  21.29  in  Docket 
19905  and  subsequently  recodified. 


involving  settlements.  We  stated  at  that  , 
time,  “a  broad  prohibition  against 
settlement  or  ownership  changes  to 
pending  applications  would  not  be  in  the 
public  interest  since  it  could  prevent  a 
common  carrier  applicant  from  resolving 
unnecessary  disputes,  from 
strengthening  his  financial  position,  or 
from  acquiring  facility  improvement 
applications  incidental  to  the  purchase 
of  an  existing  station.”  60  FCC  2d  at 
556-557.  We  therefore  decided  to  adopt 
new  policies  for  “settlement  agreements 
[and  for]  the  applicability  of  the  ‘cut-off 
rule  to  ownership  amendments  to 
applications  for  new  stations. "  60  FCC 
2d  at  557  (emphasis  added).  More 
specifically,  we  announced  our  intention 
to  allow  “ownership  or  control  changes 
which  tend  to  reflect  changes  in 
business  or  financial  factors  *  *  •"  id. 
This  exception  to  the  “cut-off’  rule 
seemed  especially  appropriate  “(sjince 
an  applicant’s  reaction  to  these 
(economic)  changes  may  substantially 
enhance  his  ability  to  render  public 
utility  service  *  *  *”  Id.  at  558.  Our 
concern,  essentially,  was  that  ownership 
amendments  be  for  an  independent 
legitimate  business  purpose,  and  not 
primarily  for  acquiring  pending 
applications.  Accordingly,  our  focus  was 
to  be  on  whether  the  change  in 
ownership  was  in  the  public  interest  and 
on  whether  it  was  made  to  effect  a 
legitimate  business  purpose,  thereby 
justifying  an  exemption.  We 
subsequently  stated  that  *  *  * 

21.31(e)(3)  (later  recodified  as  *  *  * 
22.31(e)(3))  of  the  new  rules  would  be 
amended  to  exempt  from  the  “cut-off’ 
rule  “substantial  ownership 
amendments  found  lo  be  in  the  public 
interest.”  Id.  at  560.  Unfortimately, 
however,  that  section  was  inadvertently 
drafted  to  include  a  reference  to  §  21.29, 
which  concerns  settlements,  and  thus 
the  exemption  could  be  ready  to  apply 
only  to  ownership  changes  arising  from 
settlement  agreements.  See  47  CFR 
21.31(e)(4),  22.31(e)(4).  Since  we 
expressly  intended  a  broader  exemption 
than  that,  we  are  taking  this  opportunity 
to  clarify  §§  21.31(e)(3)  and  22.31(e)(3) 
by  deleting  the  references  to  §§21.29 
and  22.29. 

10.  In  the  present  case,  the  Airsignal 
ownership  change  has  already  been 
approved  by  the  Commission.  We 
already  have  had  an  opportunity  to 
examine  all  “pertinent  contracts, 
agreements,  instruments,  *  *  *  Court 
Orders,  etc.,”  because  these  must  be 
submitted  by  the  transferor  in  response 
to  item  6  of  FCC  Form  704  (Application 
for  Consent  to  Transfer  of  Control). 

With  the  agreement  and  all  other 
relevant  information  before  it,  the 


Commission  found  that  the  public 
interest,  convenience,  and  necessity 
would  be  served  by  consenting  to  the 
transfer.  Xerox  Corp.,  74  FCC  2d  471, 
495-496  (1979)  (transfer  of  control  of 
WUI  and  its  subsidieiries  (including 
Airsignal)  to  Xerox,  approved  subject  to 
certain  conditions  not  relevant  here). 
Thus,  the  Airsignal  ownership  change  is 
in  the  public  interest.  Now  we  must 
determine  whether  Airsignal  qualifies 
for  an  exemption  from  the  cut-off  rule.  It 
is  clear  from  the  Xerox  order  that  the 
WUI-Xerox  merger  was  for  legitimate 
business  purposes  (e.g.,  providing  WUI 
with  improved  research  and  technical 
capabilities).  74  FCC  2d  at  473. 
Furthermore,  there  is  no  indication  that 
a  major  purpose  of  the  WUI-Xerox 
merger  was  to  obtain  Airsignal’s 
pending  applications.  We  will  therefore 
grant  the  requested  exemption. 

Disposition  of  Petitions 

11.  We  have  received  requests  to 
dismiss  three  amended  Airsignal 
applications  as  newly  flled  after  the  cut¬ 
off  date.  These  requests  were  filed  by 
Edward  C.  Smith  d/b/a  Answerite 
Professional  Telephone  Answering 
Service,  against  Airsignal’s  application 
for  a  new  station  at  Tampa,  Florida  (File 
No.  2167(>-CD-P-(3)-78):  and  jointly  by 
four  California  carriers  (Intrastate  Radio 
Telephone,  Inc.  of  San  Francisco,  Tel- 
Page,  Inc.,  Central  Radio  Telephone,  and 
United  Business  Service,  Inc.  d/b/a 
United  Radiophone  System)  against 
Airsignal’s  amended  applications  for 
new  stations  at  Vallejo  and  Oakland 
Hills.  California  (File  Nos.  20225-CD-P- 
(4)-76  and  20226-CD-P-(2)-76).  We 
agree  with  the  contentions  of  Answerite 
and  the  California  carriers  that  the 
amendments  to  these  particular 
applications  should  be  classified  as 
major.  For  the  reasons  discussed  above, 
however,  we  decline  to  deem  these 
applications  “newly  filed”.  We  do  not 
here  address  the  issues  raised  by  the 
California  carriers  other  than  the  effect 
of  the  ownership  amendment;  the  other 
issues  will  be  considered  in  disposing  of 
the  applications  involved. 

12.  One  contention  of  Answerite, 
however,  was  not  discussed  above:  that 
a  decision  to  exempt  Airsignal  from  the 
cut-off  rule  would  “have  a  devastating 
impact”  on  broadcast,  as  well  as 
common  carrier,  cut-off  procedures.  We 
disagree.  Common  carriers  are  subject 
to  regulatory  policies  and  procedures 
significantly  different  from  those 
affecting  broadcasters.  For  example,  the 
broadcast  and  common  carrier  rules 
contain  entirely  different  cut-off 
procedures  for  competing  applications, 
and  the  broadcast  cut-off  rules  do  not 
provide  for  exemption  of  any  ownership 
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or  control  changes,  while  the  common 
carrier  rules  do.  Compare  47  CFR 
73.3571(j).  73.3572(b),  73.3573(b),  with 
§§  21.31(e),  22.31(e).  Broadcasters  and 
common  carriers  are  not  regulated  under 
the  same  policies  and  statutory 
provisions  in  all  instances  because  the 
two  industries  are  very  different,  and 
the  two  groups  of  licensees  perform 
different  functions.  A  broadcaster's 
primary  purpose  is  to  determine 
program  content  while  a  common  carrier 
provides  a  conduit  for  the  transmission 
of  information  by  the  public.  See  Notice 
of  Inquiry  and  Notice  of  Proposed 
Rulemaking,  CC  Docket  No.  80-116,  FCC 
80-141  at  para.  45  (May  2, 1980).  A 
change  in  the  ownership  of  a  broadcast 
applicant,  accordingly,  may  affect  the 
essence  of  the  proposal,  while  a 
common  carrier’s  application  to  provide 
a  channel  of  commimication  is  generally 
affected  in  a  far  less  substantial  way  by 
a  change  in  ownership.  Thus,  while  an 
ownership  change  does  not  generally  so 
substantially  affect  a  common  carrier’s 
basic  proposal  as  to  deem  it  newly  filed 
(and  subject  it  to  the  cut-off  rules),  it 
affects  the  qualiffcations  of  the 
applicant  to  be  a  licensee;  the  new 
owner’s  qualiHcations  will  be 
scrutinized  by  the  Commission  and  may 
be  the  subject  of  petitions  to  deny  after 
an  amendment  reflecting  the  ownership 
change  is  placed  on  public  notice. 
Because  of  the  difference  between  our 
broadcast  and  common  carrier 
policies — which  is  rooted  in  the  differing 
nature  of  the  services  to  be  rendered  by 
the  two  types  of  licensee — our  decision 
herein  will  not  affect  broadcast 
procedures. 

Conclusion 

13.  For  the  reasons  discussed  in  this 
Memorandum  Opinion  and  Order,  It  is 
ordered: 

(a)  That  the  request  of  Airsignal 
International  Inc.,  for  an  exemption  from 
the  cut-off  rule  pursuant  to  47  CFR 
22.31(e)  is  granted  to  the  extent  that  its 
applications  shall  not  be  considered 
newly  filed  by  virtue  of  the  amendments 
reflecting  a  transfer  of  control  of 
Airsignal  from  WUI,  Inc.,  to  Xerox 
Corp.; 

(b)  That  the  Chief,  Common  Carrier 
Bureau,  shall  issue  a  public  notice  Usting 
those  Airsignal  applications  considered 
subject  to  major  amendments; 

(c)  That  the  motion  to  dismiss 
Airsignal’s  application  for  Tampa, 
Florida,  File  No.  21670-CD-P-(3)-78. 
filed  by  Edward  C.  Smith  d/b/a 
Answerite  Professional  Telephone 
Service,  is  denied. 

(d)  That  the  petition  to  dismiss 
Airsignal  of  California,  Inc.’s  amended 
applications  for  Vallejo  and  Oakland 


Hills,  California,  File  Nos.  20225-CD(4)- 
76  and  20226-CD-P-(2)-76,  File  Nos. 
20225-CD-J>-(4)-76  and  20226-CD-P- 
(2)-76,  filed  by  Intrastate  Radio 
Telephone,  Inc.  of  San  Francisco,  Tel- 
Page,  Inc.,  Central  Radio  Telephone,  and 
United  Business  Services,  Inc.  d/b/a 
United  Radiophone  System,  is  denied  to 
the  extent  indicated  herein. 

14.  It  is  further  ordered.  That  effective 
November  10, 1980, 47  CFR  21.31(e)(3) 
and  22.31(e)(3)  are  amended  as  set  forth 
in  Appendix  B.  Authority  for  these 
revisions  is  set  forth  in  47  U.S.C.  154(i) 
and  303(r).  In  view  of  the  fact  that  the 
rule  change  is  editorial  in  nature,  merely 
conforming  a  rule  to  existing  policy,  emd 
is  procedural  in  nature,  prior  publication 
of  a  Notice  of  Proposed  Rulemaking 
imder  Section  4  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  is 
unnecessary. 

(Secs.  4,  303,  307, 48  Stat.,  as  amended,  1080, 
1082, 1083:  (47  U.S.C.  154,  303,  307)) 

Federal  Communications  Commission. 
William  ).  Tricarico, 

Secretary. 

Appendix  A 

The  following  applications  were  amended 
by  Airsignal  International,  Inc.  (or  its 
subsidiaries,  as  indicated).  “Minor" 
applications — those  not  subject  to  the  public 
notice  requirement  of  47  U.S.C.  309(b) — are  so 
designated,  and  applications  that  are  no 
longer  pending  are  marked  with  an  asterisk 
(*). 

1.  Airsignal  International.  Inc. 

20269-CD-P-79  (New),  Portland,  OR* 
20103-CD-P-79,  KAF245.  Kansas  City.  MO* 
20036-CD-P-79  (New),  Dallas,  TX* 
20188-CD-P-79  (New),  Ft.  Worth,  TX* 
20413-CD-P-79  (New),  Houston,  TX* 
20546-CD-P-79  (New),  Atlanta,  GA* 
21707-CD-P-(3)-78.  KFL895,  Tampa,  St. 

Petersburg  and  Clearwater,  FL 
2166a-CD-P-(3K8.  KWT861.  Tampa,  FL 
21670-CD-P-(3)-78  (New),  Tampa,  St. 

Petersburg  and  Clearwater,  FL 
21300-CD-P-79,  KIF650,  Birmingham,  AL 
21206-CD-P-79  (New),  Memphis,  TN* 
20870-CD-P-79,  KAF245,  Kansas  City.  MO* 
20076-C2-P-(4)-74  (New),  W.  Memphis,  AR* 
21733-CD-4>-2-79,  KFL895,  Sarasota  and 
Venice,  FL* 

22230-CD-P-79,  KMA261,  Coral  Springs,  FL 
(Minor)* 

21605-CD-P-24-79  (New),  Dallas,  TX 
21604-CD-P-24-79  (New),  New  York,  NY 
21491-CD-P-12-79  (New),  Houston,  TX 
22316-CD-P-12-79  (New),  Miami,  FL 
22323-CD-P-2-79  (New),  Venice  and 
Sarasota,  FL 

20166-CD-P-80.  KQB688,  Hinckey,  OH 
20238-CD-P-80,  KIF653,  Arlington.  TN* 
20615-CD-P-4-80  (New).  Atlanta,  GA* 
20616-CD-P-2-80.  KIE953.  Atlanta,  GA* 
20521-CD-P-80.  KWU331,  Memphis.  TN 

2.  Airsignal  of  California,  Inc. 

982-C2-71,  KIU808.  Vallejo.  CA 
20225-CD-P-(4)-76  (New).  Vallejo.  CA 


20226-CD-P-(2)-76  (New),  Vallejo.  CA 
20224-CD-P-(3)-78,  KMA267,  Fresno.  CA 
20782CD-P-79.  KMA267.  Fresno.  CA 
(Minor)* 

21111-CD-P-2-79,  KWU255,  Sacramento,  CA 
(Minor)* 

22228-CD-P-2-79.  KMA261.  Visalia,  CA 
21913-CD-P-24-79  (New),  Vallejo.  CA 
22595-CD-P-79.  KMW257,  Modesto,  CA 
(Minor)* 

20085-CD-P-80,  KMM703,  S.  Lake  Tahoe,  CA 
(Minor)* 

20086-CD-P-80.  KWU278,  S.  Lake  Tahoe.  CA 
(Minor)* 

20102-CD-P-80,  KWU278.  S.  Lake  Tahoe.  CA 
(Minor)* 

20103-CD-P-80,'KMM703,  S.  Lake  Tahoe.  CA 
(Minor)* 

20507-CD-P-80,  KMA742,  Porterville,  CA 
(Minor)* 

3.  Airsignal  of  Nevada,  Inc. 

21183-CD-P-2-79,  KWT989.  Las  Vegas.  NV 

4.  Airsignal  International  of  Pittsburgh, 
Pennsylvania,  Inc. 

22231-CD-P-79  (New),  Pittsburgh,  PA 

5.  Airsignal  International  of  Philadelphia, 
Pennsylvania,  Inc. 

21305-CD-P-96-79  (New),  Philadelphia,  PA 
20560-CD-P-80,  KGC223,  Pine  Hill,  Nj* 

Appendix  B 

PART  21— DOMESTIC  PUBLIC  RADIO 
SERVICES  (OTHER  THAN  MARITIME 
MOBILE) 

§  21.31  [Amended] 

47  CFR  21.31(c)(3)  is  considered  to 
read: 

*  «  *  *  * 

(e)  *  *  * 

(3)  *  *  * 

The  amendment  reflects  only  a  change 
in  ownership  or  control  found  by  the 
Commission  to  be  in  the  public  interest, 
and  for  which  a  requested  exemption 
from  the  “cut-off’  requirements  of  this 
section  is  granted; 

PART  22— PUBLIC  MOBILE  RADIO 
SERVICES 

§  22.31  [Amended] 

47  CFR  22.31(e)(3)  is  amended  to  read: 
*  «  *  *  * 

(e)  *  *  * 

(3)  *  *  * 

The  amendment  reflects  only  a  change 
in  ownership  or  control  found  by  the 
Commission  to  be  in  the  public  interest, 
and  for  which  a  requested  exemption 
from  the  “cut-off”  requirements  of  this 
section  is  granted. 

(FR  Doc.  8U-30829  Filed  lO-2-aO;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

[SO.  No.  1477;  Arndt.  No.  1] 

Indian  Creek  Railroad  Co.  Authorized 
To  Operate  Over  Tracks  Leased  From 
the  Penn  Central  Corp. 

agency:  Interstate  Commerce 
Commission. 

action:  Amendment  No.  1  to  Service 
Order  No.  1477. 

SUMMARY:  Service  Order  No.  1477. 
authorized  the  Indian  Creek  Railroad 
Company  to  operate  over  tracks  leased 
from  Penn  Central  Corporation  between 
Anderson,  Indiana,  and  Frankton, 
Indiana.  This  amendment  extends  the 
expiration  date  until  11:59  p.m., 
November  30, 1980,  in  order  to  provide 
for  uninterrupted  rail  service. 

EFFECTIVE  DATE*.  11:59  p.m.,  September 
30, 1980,  and  remaining  in  effect  until 
11:59  p.m.,  November  30, 1980,  unless 
otherwise  modified,  amended  or 
vacated  by  order  of  this  Commission, 
FOR  FURTHER  INFORMATION  CONTACT: 

M.  F.  Clemens,  Jr.,  (202)  275-7840. 

Upon  further  consideration  of  Service 
Order  No.  1477  (45  FR  48635),  and  good 
cause  appearing  therefor: , 

§1033.1477  [Amended] 

It  is  ordered.  That  §  1033.1477  Indian 
Creek  Railroad  Company  authorized  to 
operate  over  tracks  leased  from  Penn 
Central  Corporation,  Service  Order  No. 
1477  is  amended  by  substituting  the 
following  paragraph  (e)  for  paragraph 
(e)  thereof: 

***** 

(e)  Expiration  date.  The  provisions  of 
this  order  shall  remain  in  effect  until 
11:59  p.m.,  November  30, 1980,  unless 
otherwise  modified,  amended  or 
vacated  by  order  of  this  Commission. 

Effective  date.  This  amendment  shall 
become  effective  at  11:59  p.m., 
September  30, 1980, 

This  action  is  taken  under  the 
authority  of  49  U.S.C,  10304-10305  and 
11121-11126. 

This  amendment  shall  be  served  upon 
the  Association  of  American  Railroads, 
Car  Service  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  amendment 
shall  be  given  to  the  general  public  by 
depositing  a  copy  in  the  Office  of  the 
Secretary  of  the  Commission  at 
Washington,  D.C.,  and  by  filing  a  copy 


with  the  Director,  Office  of  the  Federal 
Register. 

By  the  Commission,  Railroad  Service 
Board,  members  Joel  E.  Bums,  Robert  S. 
Turkington  and  John  H.  O'Brien.  Joel  E.  Burns 
not  participating. 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  80-30890  Filed  10-2-80;  8:45  am] 

BILLING  CODE  7035-01-M 

49  CFR  Part  1038 
[Ex  Parte  No.  284] 

Investigation  Into  the  Need  for 
Defining  Reasonable  Dispatch 
Perishable  Commodities 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Rescission  of  final  rules. 

SUMMARY:  The  Commission  reopened 
this  proceeding  to  develop  whether  the 
performance  standards  adopted  for 
railroad  shipments  of  perishable 
commodities  are  still  necessary  in  light 
of,  among  other  things,  the  fresh  fruit 
and  vegetable  exemption.  It  is  the 
Commission’s  conclusion  that  they  are 
not  and  the  rules  are  being  rescinded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Felder.  (202)  275-7693. 
SUPPLEMENTARY  INFORMATION:  This 
proceeding  was  reopened  in  a  decision 
dated  June  8, 1979,  to  determine  whether 
performance  standards  for  the  rail 
shipment  of  edible  perishable 
commodities  between  key  producing 
and  consuming  centers  are  still 
necessary.  The  regulations,  contained  in 
49  CFR  1038,  were  stayed  pending  a 
further  decision  in  this  proceeding. 

Ex  Parte  No.  346  (Sub-No.  1),  (44  FR 
18227,  March  27, 1979)  Rail  General 
Exemption  Authority— Fresh  Fruits  and 
Vegetables,  361 1.C.C.  211,  374  (1979), 
exempted  the  rail  transportation  of  fresh 
fruits  and  vegetables  from  substantially 
all  of  the  regulatory  requirements  of 
Subtitle  IV  of  Title  49,  including  the 
reasonable  dispatch  requirements.  In 
that  decision,  we  found  that  mandatory 
requirements  were  not  necessary  as  the 
railroads  have  a  pecuniary  interest  in 
adhering  to  expedited  schedules  in  order 
to  compete  effectively  with  motor 
carriers  for  the  fresh  fruit  and  vegetable 
traffic.  We  noted  that  the  reasonable 
dispatch  rules  are  but  one  approach  to 
achieving  the  timely  transportation  of 
perishable  commodities  and  that  the 
railroads  are  free  to  negotiate  others. 
More  recently,  in  Ex  Parte  No.  346  (Sub- 
No.  2),  Rail  General  Exemption 
A  uthority— Miscellaneous 
Commodities, - I.C.C. - (1980), 


we  exempted  a  number  of  other 
commodities,  some  of  which  fit  into  the 
perishable  foodstuffs  category.' 

The  proposed  rules  were  designed  to 
remedy  delays  in  the  transportation  of 
fresh  fruits  and  vegetables.  Given  the 
fact  that  these  commodities  are  no 
longer  included  within  the  scope  of  the 
rules,  we  question  whether  they  are 
necessary  at  all.  It  is  our  impression, 
based  on  the  discussion  in  the  prior 
decision  and  the  exemptions,  that  the 
only  commodities  that  would  be  subject 
to  the  rules  are  meats,  dairy  products, 
and  frozen  foods.  In  our  1977  decision  in 
this  case  (355  I.C.C.  162),  we  found  that 
publication  of  schedules  and  adoption  of 
specific  time  limits  for  performing 
certain  functions  were  necessary  to 
ensure  a  degree  of  reliability  in  rail 
service.  However,  we  did  not  impose 
specific  rules.  Instead,  we  asked  the 
railroads  to  develop  tariffs  on  their  own, 
giving  the  carriers  greater  flexibility  in 
the  hope  that  we  would  be  able  to  avoid 
further  intervention.  Generally,  the 
approach  taken  reflected  the  belief  that, 
regardless  of  the  rail  share  of  these 
movements,  users  should  be  guaranteed 
more  reliable  service. 

Today,  we  look  at  the  issue  somewhat 
differently.  Service  is  a  basic  part  of 
competition.  The  rail  share  of  the 
markets  to  which  these  rules,  if  adopted, 
would  apply  continues  to  be  low.  These 
shippers  are  not  captive  to  the  railroads; 
there  is  effective  competition  from  motor 
carriers.  To  the  extent  that  the  railroads 
are  interested  in  this  traffic,  it  is  up  to 
them  to  provide  the  level  of  service 
demanded  by  shippers.  Contract  rates 
may  also  be  used  to  define  obligations 
of  all  parties.  We  do  not  believe  it 
would  be  productive  for  us  to  intervene 
when  the  marketplace  should  act  as  an 
adequate  regulator. 

We  appreciate  that  in  Atchison, 
Topeka  and  Santa  Fe  Railway  Company 
et  al.  V.  Interstate  Commerce 
Commission  and  United  States  of 
America,  607  F.2d  1199  (7th  Cir.  1979), 
the  court  specifically  recognized  that  the 
Commission  has  the  requisite  authority 
in  this  proceeding  to  determine 
performance  standards  for  the  rail 
shipment  of  perishable  commodities.  We 
believe,  notwithstanding  our  authority 
to  do  so,  that  establishing  such 
standards  would  be  inconsistent  with 
our  current  policy  of  encouraging 
(especially  in  the  absence  of  market 
dominance)  service  competition 
regulated  by  the  marketplace. 

We  are  also  concerned  that  the  rules 
discussed  in  the  prior  decision  are 
unnecessarily  detailed.  We  find 

‘  E.g.,  peanuts,  bananas,  mushrooms,  fish  and 
marine  products. 
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especially  compelling  earlier  carrier 
arguments  questioning  the  propriety  of 
penalizing  them  for  missing  a  particular 
time  limit  if  the  lost  time  is  made  up 
later  in  the  movement  It  would 
tremendously  di^icult  to  frame  rules 
that  are  appropriate  in  all  instances. 
Where  possible,  we  believe  the  carriers 
should  maintain  control  over  their  day- 
to-day  operations.  It  has  been  our 
experience  that  complicated  rules  often 
create  more  problems  than  they  solve. 
See  Detention  Rules  of  Motor 
Vehicles — Nationwide,  126  M.C.C.  803 
(1977). 

Accordingly,  49  CFR  Part  1038  is 
rescinded. 

This  action  will  not  signiflcantly  affect 
either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

(49  U.S.C.  10321  and  10501;  and  5  U.S.C.  553] 

Decided:  September  8, 1980. 

By  the  Commission,  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
Stafford.  Clapp,  Fiantun,  Alexis  and  Gilliam. 
Commissioner  Stafford  not  participating. 
Agatha  L  Mergenovich, 

Secretary. 

[FR  Doc.  S0-30g06  Filed  lO-Z-SO:  8:45  am] 
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Proposed  Rules 

Federal  Register 

Vol.  45,  No.  194 

Friday,  October  3.  1980 

This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  733 

Political  Participation  by  U.S. 
Government  Employees  In  Local 
Elections  in  the  City  of  New  Carrollton, 
Md. 

agency:  OfHce  of  Personnel 
Management. 

ACTION:  Proposed  rule. 

SUMMARY:  At  the  request  of  the  Mayor 
of  the  City  of  New  Carrollton,  Maryland, 
the  Office  of  Personnel  Management 
(OPM)  proposes  to  amend  its  regulations 
to  grant  Federal  Government  employees 
residing  in  the  City  of  New  Carrollton,  a 
partial  exemption  from  the  political 
activity  restrictions  of  the  Hatch  Act. 
DATE:  Written  comments  will  be 
considered  if  received  by  December  2, 
1980. 

ADDRESS:  Submit  written  comments  to 
the  OfHce  of  the  General  Counsel, 
United  States  Office  of  Personnel 
Management,  Room  5H30, 1900  E  Street, 
N.W.,  Washington,  D.C.  20415.  All 
comments  received  on  this  proposed 
rule  will  be  available  for  public 
inspection  at  the  above  address  on 
business  days  between  8  a.m.  and  4:30 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  H.  Moll.  (202)  632-7600. 
SUPPLEMENTARY  INFORMATION:  The 

Hatch  Act  at  5  U.S.C.  7324  et  seq., 
controls  the  political  activity  of  Federal 
employees  and  individuals  employed  by 
the  District  of  Columbia.  5  U.S.C.  7324 
generally  prohibits  Government 
employees  from  taking  an  active  part  in 
political  campaigns.  5  U.S.C.  7327, 
however,  authorizes  OPM  to  prescribe 
regulations  permitting  certain 
Government  employees  to  be  politically 
active  to  the  extent  OPM  considers  it  to 
be' in  their  domestic  interest. 

Under  the  authority  of  5  U.S.C.  7327, 
OPM  can  allow-Government  employees 
to  participate  in  political  campaigns 
involving  the  municipality  where  they 


reside  when  two  conditions  relevant  tp 
the  current  request  for  exemption  exist. 
One  condition  is  met  if  the  municipality 
is  in  Maryland  or  Virginia  and  is  in  the 
immediate  vicinity  of  the  District  of 
Columbia.  The  second  condition  is  met 
if  OPM  determines  that  because  of 
special  or  unusual  circumstances  the 
domestic  interest  of  the  employees  is 
served  by  permitting  their  political 
participation  in  accordance  with 
regulations  prescribed  by  OPM. 

In  regulations  at  5  CFR  733.124(b) 

OPM  has  designated  municipalities  and 
political  subdivisions  in  which 
Government  employees  may  participate 
in  local  elections.  At  5  CFR  733.124(c) 
OPM  has  established  the  following 
limitations  on  political  participation  by 
employees  residing  in  these  designated 
municipalities  and  subdivisions: 

(1)  Participation  in  politics  shall  be  as 
an  independent  candidate  or  on  behalf 
of,  or  in  opposition  to.  an  independent 
candidate. 

(2)  Candidacy  for,  and  service  in  an 
elective  office  shall  not  result  in  neglect 
of  or  interference  with  the  performance 
of  the  duties  of  the  employee  or  create  a 
conflict,  or  apparent  conflict,  of 
interests. 

In  response  to  a  request  from  the 
Mayor  of  the  City  of  New  Carrollton. 
OPM  proposes  to  designate  that 
municipality  as  one  where  Government 
employees  may  participate  in  local 
elections  subject  to  the  limitations 
established  by  OPM.  This  proposal 
reflects  OPM’s  determination  that 
special  or  unusual  circumstances  exist 
so  that  it  is  in  the  domestic  interest  of 
Government  employees  residing  in  the 
City  of  New  Carrollton  to  permit  their 
local  political  participation  in 
connection  with  independent 
candidacies.  This  determination  is 
based  on  evidence  developed  during  an 
OPM  investigation  of  the  eligibility  of 
the  City  of  New  Carrollton  for  a  partial 
exemption  from  political  activity 
restrictions. 

The  OPM  investigation  included 
interviews  of  City  officials  and  a  review 
of  documentary  material  provided  by 
the  City.  Principal  factors  leading  to 
OPM's  determination  are  the  proximity 
of  the  City  of  New  Carrollton  to  the 
District  of  Columbia,  the  substantial 
proportion  of  City  residents  who  are 
Federal  Government  employees,  the 
City’s  belief  that  an  exemption  will 
encourage  active  participation  in  the 


City’s  political  processes,  and  the 
probability  that  granting  the  exemption 
will  eliminate  confusion  which  has 
arisen  in  the  minds  of  Federal 
employees  concerning  their  political 
activity  rights. 

A  copy  of  this  notice  will  be  published 
in  a  local  newspaper  serving  the  City  of 
New  Carrollton. 

If  this  proposed  rule  is  adopted,  OPM 
will  amend  5  CFR  733.124(b)  by  adding 
the  City  of  New  Carrollton  to  the  list  of 
designated  Maryland  municipalities  and 
political  subdivisions  in  which  Federal 
Government  employees  may  participate 
in  local  elections,  to  be  listed  after 
Mount  Rainier  and  before  North  Beach. 
Office  of  Personnel  Management. 

Beverly  M.  Jones, 

Issuance  System  Manager. 

|FR  Doc.  80-307S7  Filed  lO-2-aO:  B:45  am| 
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DEPARTMENT  OF  AGRICULTURE 
Soil  Conservation  Service 
7  CFR  Part  622 

Smaii  Watershed  Protection  and  Flood 
Prevention  AcL  Public  Law  83-566; 
Intent  To  Review  Regulations,  Policies, 
and  Procedures 

agency:  Soil  Conservation  Service. 
Department  of  Agriculture. 

ACTION:  Prenotice  of  intent  to  review 
regulations,  policies,  and  procedures 
under  Executive  Order  12044. 

summary:  Executive  Order  12044  - 
requires  that  each  major  purpose 
authority  be  reviewed. 

This  prenotice  of  intent  is  for  the 
purpose  of  requesting  interested  persons 
to  comment  or  provide  suggestions  for 
carrying  out  the  review. 
date:  Comments  should  be  received  by 
December  1, 1980. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  or 
suggestions  to  Joseph  W.  Haas,  Deputy 
Chief  for  Natural  Resoiurce  Projects, 

SCS,  P.O.  Box  2890,  Washington.  D.C. 
20013  (202-447-4527).  All  comments 
received  will  be  considered  during 
preparation  of  Hnal  procedures. 

FOR  FURTHER  INFORMATION  CONTACT. 
James  W.  Mitchell,  Associate  Deputy 
Chief  for  Natural  Resource  Projects. 
SCS,  P.O.  Box  2890,  Washington.  D.C. 
20013  (202-447-3587). 
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SUPPLEMENTARY  INFORMATION:  Public 
Law  83-566,  68  Stat.  666,  was  passed  in 
1954.  The  Act  authorizes  the  Secretary 
of  Agriculture  to  cooperate  with  States 
and  local  agencies  in  planning  and 
carrying  out  works  of  improvement  for 
soil  conservation  and  for  other 
purposes.  The  Act  states  “That  erosion, 
floodwater,  and  sediment  damages  in 
the  watersheds  of  the  rivers  and  streams 
of  the  United  States,  causing  loss  of  life 
and  damage  to  property,  constitute  a 
meanace  to  the  national  welfare;  and  it 
is  the  sense  of  Congress  that  the  Federal 
Government  should  cooperate  with 
States  and  their  political  subdivisions, 
soil  and  water  conservation  districts, 
flood  prevention  or  control  districts,  and 
other  local  public  agencies  for  the 
purpose  of  preventing  such  damages,  of 
furthering  the  conservation, 
development,  utilization,  and  disposal  of 
water,  and  the  conservation  and 
utilization  of  land  and  thereby  of 
preserving,  protecting  and  improving  the 
Nation's  land  and  water  resources  and 
the  quality  of  the  environment.’’ 

Technical  and  financial  assistance 
can  be  provided  in  a  watershed  or 
subwatershed  not  exceeding  two 
hundred  and  fifty  thousand  acres  for  the 
purposes  of  sediment  and  erosion 
control,  flood  prevention,  agricultural 
water  management,  recreation,  water 
conservation,  water  quality,  fish  and 
wildlife  developments,  and  municipal 
and  industrial  water  supply. 

The  review  of  rules,  regulations, 
policies,  and  procedures  is  intended  to 
be  an  in-depth  examination  and  will  be 
undertaken  by  three  major  sections: 

(1)  Policy:  Present  policy 
memorandums,  guidelines,  manuals, 
etc.,  will  be  reviewed  for  compliance 
with  existing  Executive  orders  and 
recently  issued  policy  revisions  on  the 
Principles  and  Standards  for  Water 
Resources. 

(2)  Procedures:  Methods  and 
procedures  for  evaluating  the  feasibility 
of  providing  technical  and  financial 
assistance  under  the  Act  will  be 
examined  for  compliance  with  current 
laws,  rules,  regulations,  and  guidelines. 

(3)  Effectiveness  and  benefit  accrual: 
Project  benefits  will  be  examined  to 
determine  the  effectiveness  of  the 
projections  and  expectations. 

Agriculture  flood  damages,  changes  in 
land  use,  more  intensive  land  use,  and 
flood  damage  reduction  benefits  claimed 
on  projects  that  have  been  installed  for 
several  years  will  be  checked  against 
actual  field  conditions  that  exist  as  a 
result  of  the  project.  Other  benefits  such 
as  agricultural  water  management. 


urban  uses,  recreation,  improvement  of 
fish  and  wildlife  habitat,  and  municipal 
and  industrial  water  supply  will  also  be 
evaluated. 

Verne  M.  Bathurst, 

Deputy  Chief  for  A  dministration. 

September  25, 1980. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  not  applicable] 

|FR  Doc.  80-30834  Filed  10-2-80: 8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and  Solar 
Energy 

10  CFR  Part  430 

Energy  Conservation  Program  for 
Consumer  Products;  Avaiiabiiity  of  the 
Document  Entitied  “Pubiic  Meeting 
Clarification  Questions  and  Answers” 

agency:  Department  of  Energy. 

ACTION:  Notice  of  availability. 

ADDRESSES:  Copies  of  the  document 
may  be  obtained  by  writing  to  Ms.  Carol 
A.  Snipes,  U.S.  Department  of  Energy, 
Office  of  Conservation  and  Solar 
Energy,  Office  of  Hearings  and  Dockets, 
Mail  Station  6B-025,  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585. 

A  copy  of  this  document  has  been 
filed  with  the  Department  of  Energy’s 
Freedom  of  Information  Office  and  is 
available  for  review  in  the  Freedom  of 
Information  Reading  Room,  Department 
of  Energy,  Room  5B-180,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Smith,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Solar  Energy,  Division  of  Buildings  and 
Community  Systems,  Consumer 
Products  Efficiency  Branch,  Room  GH- 
065,  Mail  Station  GH-068,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585  (202)  252- 
9127. 

summary:  On  June  30, 1980  (45  FR 
43976)  DOE  issued  a  notice  of  Proposed 
Rulemaking  and  Hearing  on  energy 
efficiency  standards.  Interested  parties 
submitted  questions  for  clarification  of 
issues  presented  in  the  notice  and 
additional  questions  were  asked  orally 
at  the  July  16th  public  meeting.  DOE  has 
compiled  a  document  entitled  “Public 
Meeting  Clarification  Questions  and 


Answers,”  which  individually  answers 
all  the  questions  received.  By  this  notice 
DOE  announces  that  all  interested 
parties  may  obtain  copies  of  this 
document. 

Title  III,  Part  B  of  the  Energy  Policy 
and  Conservation  Act  (EPCA)  (Pub.  L. 
94-163)  established  an  energy 
conservation  program  for  consumer 
products.  As  part  of  this  program, 
section  325  (42  U.S.C.  6295)  of  the  EPCA, 
as  amended  by  the  National  Energy 
conservation  Policy  Act  (NECPA)  (Pub. 
L.  95-619),  authorizes  DOE  to  prescribe 
energy  efficiency  standards  for 
consumer  products.  Subsequently,  DOE 
issued  a  notice  of  proposed  rulemaking 
for  energy  efficiency  standards  for  nine 
types  of  consumer  products  on  June  19, 
1980  (45  FR  43976,  June  30, 1980). 
Included  in  this  notice,  it  is  announced 
that  pursuant  to  the  requirements  of 
section  336(a)(2)  of  EPCA,  as  amended 
by  NECPA,  a  public  meeting  would  be 
held  in  Washington,  D.C.,  at  which 
interested  parties  could  present 
questions  for  clarification  of  issues 
presented  in  the  notice.  It  was  also 
announced  that  questions  for 
clarification  should  be  submitted  in 
writing. 

A  large  number  of  questions  were 
received.  Additional  questions  were 
asked  orally  at  the  public  meeting  held 
on  July  16, 1980.  DOE  has  compiled  a 
document  entitled,  “Public  Meeting 
Clarification  Questions  and  Answers,” 
which  individually  answers  all  of  the 
questions  received.  By  this  notice,  DOE 
announces  that  interested  parties  may 
obtain  copies  of  this  document  by 
writing  to  Ms.  Carol  A.  Snipes,  U.S. 
Department  of  Energy,  Office  of 
Conservation  and  Solar  Energy,  Office 
of  Hearings  and  Dockets,  Mail  Station 
6B-025,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585. 

DOE  also  announces  that  a  copy  of 
this  document  is  available  for  public 
review  at  the  Freedom  of  Information 
Reading  Room,  Department  of  Energy, 
Room  5B-180,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585. 

Issued  in  Washington,  D.C.,  September  24, 
1980. 

T.  E.  Stetson, 

Assistant  Secretary,  Conservation  and  Solar 
Energy. 

|FR  Doc.  80-30762  Filed  10-2-80: 8:45  am) 
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10  CFR  PART  430 

Energy  Conservation  program  for 
Consumer  Products;  Public  Meeting 
Regarding  the  Proposed  Certification/ 
Enforcement  Provisions  of  the 
Department  of  Energy’s  Energy 
Efficiency  Standards  Program  for 
Consumer  Products 

agency:  Department  of  Energy. 

ACTION:  Notice  of  public  meetng. 

summary:  The  Department  of  Energy 
(DOE)  is  inviting  the  public  to  submit 
comments  on  a  revised  version  of  the 
certification/enforcement  approach  for 
energy  efHciency  standards  for 
consumer  products  proposed  by  notice 
issued  Jime  19, 1980  (45  F.R.  43976,  June 
30, 1980).  DOE  will  accept  written 
comments  on  this  new  proposal  until 
October  20, 1980.  A  public  meeting  will 
be  held  beginning  at  9:00  a.m.,  October 
10, 1980,  in  Washington,  D.C. 

DATES:  Written  comments  must  be 
received  by  October  20, 1980.  A  public 
meeting  will  be  held  in  Washington, 

D.C.  on  October  10, 1980  beginning  9:00 
a.m.,  local  time. 

ADDRESSES:  The  public  meeting  is  to  be 
held  at:  Room  3000A,  Federal  Building. 
12th  and  Pennsylvania  Ave.,  N.W., 
Washington,  D.C.  Written  comments 
should  be  addressed  to  MS.  Carol  A. 
Snipes  (Hearing  Procedures),  U.S. 
Department  of  Energy,  Office  of 
Conservation  and  Solar  Energy,  Office 
of  Hearings  and  Dockets,  Energy 
Efficiency  Standards  for  Consumer 
Products,  Docket  No.  CAS-RM-78-110, 
Mail  Station  6B-025,  Forrestal  Building. 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585. 

Copies  of  the  DOE  handout  for  the 
public  meeting  may  be  obtained  after 
October  10, 1980  by  contacting  Ms. 

Carol  A.  Snipes,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Solar  Energy,  Office  of  Hearings  and 
Dockets,  Mail  Station  6B-025,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Smith,  U:S.  Department  of 
Energy,  Consumer  Products  Efficiency 
Branch,  Mail  Stop  GH-068. 1000 
Independence  Avenue,  SW., 

Washington.  D.C.  20585,  (202)  252-9127. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Policy  and  Conservation  Act 
(EPCA)  (Pub.  L.  94-163)  as  amended  by 
the  National  Energy  Conservation  Policy 
Act  (NECPA)  (Pub.  L.  95-619),  requires 
that  the  Department  of  Energy  (DOE) 
prescribe  energy  efficiency  standards 
for  the  types  of  consumer  products  listed 
in  EPCA  as  amended  by  NECPA. 


Standards  for  nine  of  these  products 
were  proposed  by  notice  issued  June  19. 
1980  (45  FR  43976,  June  30, 1980).  The 
proposed  rule  included  DOE's  proposed 
certification/enforcement  provisions  for 
ensuring  compliance  with  the  efHciency 
standards.  In  response  to  the  large 
number  of  comments  received 
advocating  that  existing  industry 
sponsored  trade  association  consumer 
product  certiBcation  programs  serve  to 
monitor  compliance  with  DOE  energy 
efficiency  standards,  DOE  convened  a 
public  meeting  on  September  9, 1980,  by 
notice  issued  August  28, 1980  (45  FR 
58132,  September  2. 1980),  to  affqrd 
interested  parties  an  opportunity  to 
present  views  on  how  existing  industry- 
sponsored  trade  association  certification 
programs  might  play  a  role  in  the  DOE 
certiBcation/enforcement  program.  At 
this  meeting,  the  Air-Conditioning  and 
Refrigeration  Institute  (ARI),  the  Gas 
Appliance  Manufacturers  Association 
(GAMA),  the  Association  of  Home 
Applicance  Manufacturers  (AHAM), 
and  the  Hydronics  Institute  (HI)  made  a 
joint  presentation  recommending  an 
alternative  certiBcation/  enforcement 
approach. 

DOE  has  considered  the  certiBcation/ 
enforcemet  approach  recommended  by 
the  industry  trade  associations  and 
other  comments  made  at  the  public 
meeting  and  has  developed  a  revised 
version  of  the  certification/enforcement 
approach.  In  developing  this  revised 
approach,  DOE  has  attempted  to 
mitigate  the  concerns  expressed  at  the 
public  meeting  regarding  DOE’s 
proposed  certiBcation/enforcement 
approach.  Time  has  not  permitted  DOE 
to  perform  a  complete  analysis  of  all 
aspects  of  the  revised  approach  or  to 
evaluate  all  comments  regarding  the 
proposed  certiBcation/enforcement 
approach.  Despite  this,  DOE  wishes  to 
provide  an  opportimity  for  interested 
parties  to  comment  on  the  revised 
approach  since  it  reflects  substantive 
changes  which  DOE  is  considering 
making  to  the  approach  proposed.  Such 
comments  would  be  considered  by  DOE 
as  it  completes  its  analysis  of  the 
revised  approach  and  the  evaluation  of 
comments  received  on  the  proposed 
approach.  Therefore.  DOE  will  convene 
a  public  meeting  on  October  10, 1980  at 
9:00  a.m.,  in  Washington,  D.C.  to  present 
this  preliminary  revised  certiBcation/  • 
enforcement  approach  to  the  public  for 
comment.  A  written  description  of  the 
key  features  of  the  preliminary  revised 
certiBcation/enforcement  approach  will 
be  made  available  at  the  public  meeting. 
Copies  of  this  document  may  also  be 
obtained  by  contacting  Ms.  Carol  A. 
Snipes,  at  the  address  found  at  the 


beginning  of  this  notice.  Requests  for 
copies  of  this  document  may  be 
submitted  immediately,  however,  copies 
of  the  document  will  not  be  available 
prior  to  the  day  of  the  public  meeting. 

In  order  to  acommodate  written 
comments  on  this  revised  approach, 

DOE  will  re-open  for  this  limited 
purpose  the  official  comment  period  on 
the  proposed  rule  for  energy  efficiency 
standards  for  nine  types  of  consumer 
products  beginning  October  10, 1980. 
Comments  pertaining  to  DOE’s  revises 
certiBcation/enforcement  approach  that 
are  submitted  during  this  extension  of 
the  comment  period  will  be  considered 
in  developing  the  final  rule. 

WRITTEN  COMMENT  PROCEDURES: 

Interested  persons  are  invited  to  submit 
comments  in  writing  on  the  revised 
version  of  the  certiBcation/enforcement 
approach.  Such  written  comments  must 
be  received  by  DOE  by  October  20, 1980. 
Comments  should  be  labeled  both  on 
the  envelope  and  the  docmnent,  “Energy 
Efficiency  Standards  for  Consumer 
Products  (Docket  No.  CAS-RM-78- 
110).’’  Fifteen  copies  are  requested  to  be 
submitted,  but  this  is  not  a  requirement 
for  submitting  comments. 

Any  person,  submitting  information  or 
data  which  is  believed  to  be  conBdential 
and  exempt  by  law  from  public 
disclosure,  should  submit  it  in 
accordance  with  the  procedures 
established  at  10  CFR  1004.11. 

PUBUC  MEETING  PROCEDURE:  Because  of 
the  importance  of  the  Energy 
Conservation  Program  for  Consumer 
Products,  DOE  wishes  to  receive  the 
maximum  level  of  public  participation 
possible.  DOE  encourages  attendance 
and  participation  by  individuals  and 
representatives  of  organizations, 
consumer  groups,  manufacturers  and 
industry,  and  other  govermnent  agencies 
at  the  meeting. 

DOE  will  make  a  presentation  at  the 
outset  of  the  reasons  for  convening  the 
public  meeting  and  then  present  its 
revised  version  for  the  proposed 
certiBcation/enforcement  approach. 
Participants  will  be  permitted  to  ask 
questions  to  clarify  the  presentation. 
Following  this  presentation  there  will  be 
an  extended  break  period  to  allow 
attendees  times  to  formulate  their 
comments  and/or  questions  concerning 
the  revised  approach.  When  the  public 
meeting  is  reconvened.  DOE  will  accept 
oral  comments  and/or  questions  limited 
to  a  time  which  will  be  set  in  light  of  the 
number  of  persons  who  request  to 
speak.  Persons  wishing  to  speak  are 
asked  to  so  indicate  upon  registration  or 
immediately  after  the  DOE  presentation. 
The  official  conducting  the  meeting  will 
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call  for  comments  or  questions  from 
those  attending. 

Proposed  agenda  for  the  October  10, 
1980  public  meeting: 

9:00-11:00  Opening  remarks  and 
presentation  of  revised  certification/ 
enforcement  approach. 

11:00-2:00  Break. 

2:00-5:00  Comment  and  question 
period. 

Issued  in  Washington,  D.C.,  October  1, 
1980. 

Kelly  C.  Sandy  III, 

Executive  Director,  Office  of  Conservation  & 
Solar  Energy. 

|FR  Doc.  80-31044  Filed  10-2-80;  8:45  am) 

BILLINO  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

[Docket  No.  RM79-76  (Colorado-3)] 

High-Cost  Gas  Produced  From  Tight 
Formations 

agency:  Office  of  Pipeline  and  Producer 
Regulation,  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
that  present  extraordinary  risks  or  costs. 
Under  section  107(c)(5),  the  Commission 
issued  a  final  regulation  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  subject  to  an 
incentive  price  (18  CFR  271.703).  The 
rule  establishes  procedures  for 
jurisdictional  agencies  to  submit  to  the 
Commission  recommendations  of  areas 
for  designation  as  tight  formations.  This 
notice  of  proposed  rulemaking  contains 
the  recommendations  of  the  Colorado 
Oil  and  Gas  Conservation  Commission 
that  the  Mancos  “B”  formation  be 
designated  as  a  tight  formation  pursuant 
to  §  271.703(d). 

DATES:  Comments  on  the  proposed  rule 
are  due  prior  to  October  23, 1980. 
Requests  for  hearing  should  be  filed  on 
or  before  October  8, 1980. 

ADDRESS:  Comments  and  requests  for 
hearing  must  be  filed  with  Office  of  the 
Secretary,  825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  J.  Lawner  (202)  357-8027  or  Victor 
H.  Zabel  (202)  357-8559. 

September  23, 1980; 


I.  Background 

On  August  28, 1980,  the  State  of 
Colorado  Oil  and  Gas  Conservation 
Commission  (Colorado)  submitted  to  the 
Commission  a  recommendation  in 
accordance  with  §  271.703  of  the 
Commission's  Hnal  regulations  (45  FR 
56034,  August  22, 1980),  that  the 
Niobrara  formation  underlying  specified 
lands  in  Cheyenne,  Kit  Carson,  Lincoln, 
Logan,  Phillips,  Sedgwick,  Washington, 
and  Yuma  Counties,  Colorado,  be 
designated  as  a  tight  formation  in  the 
Commission’s  regulations.  Pursuant  to 
§  271.703(c)(4)  of  the  regulations,  this 
Notice  of  Proposed  Rulemaking  is 
hereby  issued  to  determine  whether 
Colorado’s  recommendation  that  the 
Niobrara  formation  be  designated  a  tight 
formation  should  be  adopted.  Colorado’s 
recommendation  and  supporting  data 
are  on  Hie  with  the  Commission  and  are 
available  for  public  inspection. 

The  recommended  formation  is 
located  north  and  east  of  Denver, 
Colorado,  on  the  eastern  flank  of  the 
Denver-Julesberg  Basin,  and  underlies 
all  land  in  Cheyenne,  Kit  Carson, 

Lincoln,  Logan,  Phillips,  Sedgwick, 
Washington,  and  Yuma  Counties, 
Colorado.  Gas  production  is  from  the 
chalk  zone  in  the  Smoky  Hill  member  of 
the  Upper  Niobrara.  The  depth  of  the 
formation  ranges  from  1,300  feet  and 
3,000  feet. 

II.  Discussion  of  the  Recommendation 

Colorado  claims  in  its  submission  that 
evidence  gathered  through  information 
and  testimony  presented  at  a  public 
hearing  convened  by  Colorado  on  this 
matter  demonstrates  that: 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  millidarcy; 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  production  from  the 
Smoky  Hill  in  the  Upper  Niobrara 
formation  at  depths  of  1300  feet  to  3000 
feet,  without  stimulation,  is  not  expected 
to  exceed  the  maximum  allowable 
production  rate  set  out  in 

§  277.703(c)(2)(i)(B):  and 

(3)  Hydrocarbons  usually  do  not  exist 
as  a  liquid  in  the  recommended 
formation.  No  well  is  expected  to 
produce  more  than  five  (5)  barrels  of 
crude  oil  per  day. 

Colorado  further  asserts  that  typical 
casing  design  of  wells  drilled  in  the 
recommended  formation,  as  required  by 
Colorado’s  rules  and  regulations,  will 
protect  fresh  (vater  aquifers. 

Accordingly,  pursuant  to  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 


Commission  Order  No.  97,  issued 
August  1, 1980,  in  Docket  No.  RM80-68, 
(45  FR  53456,  August  12, 1980),  notice  is 
hereby  given  of  the  proposal  submitted 
by  Colorado  that  the  Niobrara 
formation,as  described  and  delineated 
in  Colorado’s  recommendation  as  filed 
with  the  Commission,  be  designated  as 
a  tight  formation  pursuant  to  §  271,703. 

III.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C., 
20426,  on  or  before  October  23, 1980. 

Each  person  submitting  a  comment 
should  indicate  that  the  comments  are 
being  submitted  in  Docket  No.  RM79-76 
(Colorado — 3),  and  should  give  reasons 
including  any  supporting  data  for  any 
recommendations.  Comments  should 
also  indicate  the  name,  title,  mailing 
address,  and  telephone  number  of  one 
person  to  whom  communications 
concerning  the  proposal  may  be 
addressed.  An  original  and  14 
conformed  copies  should  be  filed  with 
the  secretary  of  the  Commission. 

Written  comments  will  be  placed  in  the 
Commission’s  public  files  and  will  be 
available  for  public  inspection  at  the 
Commission’s  Office  of  Public 
Information,  Room  1000,  825  North 
Capitol  Street  N.E.,  Washington,  D.C., 
during  business  hours. 

Any  person  wishing  to  present 
testimony,  views,  data  or  otherwise 
particpate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  wish  to  make  an  oral  presentation 
and  therefore  request  a  public  hearing. 
Such  request  shall  specify  the  amount  of 
time  requested  at  the  hearing.  Requests 
should  be  filed  with  the  Commission  no 
later  than  October  8, 1980. 

(Natural  Gas  Policy  Act  of  1978,  (15  U.S.C. 
3301—3342.)) 

Accordingly,  the  Commission 
proposes  to  amend  the  regulations  in 
Part  271,  Chapter  I,  Title  18,  Code  of 
Federal  Regulations,  as  set  forth  below, 
in  the  event  Colorado’s  recommendation 
is  adopted. 

Kenneth  A.  Williams, 

Director,  Office  of  Pipeline  and  Producer 
Regulation. 

1.  Section  271.703(d)  is  amended  by 
adding  new  subparagraphs  (1)  and  (2)  to 
read  as  follows: 

§271.703  Tight  formations 
***** 

(d)  Designated  tight  formations.  (1) 
The  following  formations  are  designated 
as  tight  formations: 
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(1)  [Reserved] 

(ii)  [Reserved] 

(iii)  [Reserved] 

(iv)  [Reserved] 

(v)  Niobrara  formation  in  Colorado. — 
(A)  Delineation  of  formation.  The 
Niobrara  formation  is  located  north  and 
east  of  Denver,  Colorado,  on  the  eastern 
flank  of  the  Denver-Julesberg  Basin, 
underlying  all  lands  in  Cheyenne,  Kit 
Carson,  Lincoln,  Logan,  Phillips, 
Sedgwick,  Washington,  and  Yuma 
Counties,  Colorado. 

(B)  Depth.  The  depth  of  the  Niobrara 
formation  ranges  from  1300  feet  to 
approximately  3000  feet. 

(2)  A  more  detailed  description  of  the 
geographical  extent  and  geological 
parameters  of  the  designated  tight 
formations  is  located  in  the 
Commission’s  official  file  for  Docket  No. 
RM79-76,  and  is  also  located  in  the 
official  files  of  the  jurisdictional  agency 
which  submitted  the  recommendation. 

[FR  Doc.  80-30029  Filed  10-2-80:  8:4S  ain| 
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18CFR  Part  271 

[Docket  No.  RM79-76  (Colorado-2}] 

High-Cost  Gas  Produced  From  Tight 
Formations 

agency:  Office  of  Pipeline  and  Producer 
Regulation,  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  National  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
that  present  extraordinary  risks  or  costs. 
Under  section  107(c)(5),  the  Commission 
issued  a  final  regulation  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  subject  to  an 
incentive  price  (18  CFR  271.703).  The 
rule  establishes  procedures  for 
jurisdictional  agencies  to  submit  to  the 
Commission  recommendations  of  areas 
for  designation  as  tight  formations.  This 
notice  of  proposed  rulemaking  contains 
the  recommendations  of  the  Colorado 
Oil  and  Gas  Conservation  Commission 
that  the  Mancos  “B”  formation  be 
designated  as  a  tight  formation  pursuant 
to  §  271.703(d). 

DATES:  Comments  on  the  proposed  rule 
are  due  prior  to  October  23. 1980. 
Requests  for  hearing  should  be  filed  on 
or  before  October  8, 1980. 
address:  Comments  and  requests  for 
hearing  must  be  filed  with  Office  of  the 


Secretary,  825  North  Capitol  Street.  NE.. 
Washington,  D.C.  20426, 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  J.  Lawner  (202)  357-8027  or  Victor 

H.  Zabel (202)  357-8559. 

September  23, 1980. 

I.  Background 

On  August  29, 1980,  the  State  of 
Colorado  Oil  andCas  Conservation 
Commission  (Colorado)  submitted  to  the 
Commission  a  recommendation  in 
accordance  with  §  271.703  of  the 
Commission’s  final  regulations  (45  FR 
56034,  August  22, 1980),  that  the  Mancos 
“B"  formation  underlying  specified 
lands  in  Garfield  and  Rio  Blanco 
Counties,  Colorado,  be  designated  as  a 
tight  formation  in  the  Commission’s 
regulations.  Pursuant  to  §  271.703(c)(4) 
of  the  regulations,  this  Notice  of 
Proposed  Rulemaking  is  hereby  issued 
to  determine  whether  Colorado’s 
recommendation  that  the  Mancos  “B" 
formation  be  designated  a  tight 
formation  should  be  adopted.  Colorado's 
recommendation  and  supporting  data 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

The  recommended  formation  is 
located  approximately  midway  between 
Grand  Junction  and  Rangely,  Colorado, 
and  straddles  the  Rio  Blanco-Carfield 
County  line  from  the  Utah-Colorado 
state  line  east  to  the  Douglas  Pass  and 
Baxter  Pass  Unit  Areas.  The  proposed 
formation  contains  approximately 
195,200  contiguous  acres.  The  average 
depth  to  the  top  of  the  Mancos  “B" 
formation  is  approximately  3475  feet. 

II.  Discussion  of  the  Recommendation 

Colorado  claims  in  its  submission  that 
evidence  gathered  through  information 
and  testimony  presented  at  a  public 
hearing  convened  by  Colorado  on  this 
matter  demonstrates  that: 

(1)  The  average  in-situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  millidarcy; 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  production  from  the 
Mancos  “B”  formation  at  an  average 
depth  of  3475  feet,  without  stimulation, 
is  not  expected  to  exceed  the  maximum 
allowable  production  rate  set  out  in 

§  277.703(c)(2)(i)(B));  and 

(3)  Hydrocarbons  usually  do  not  exist 
as  a  liquid  in  the  recommended 
formation.  No  well  is  expected  to 
produce  more  than  five  (5)  barrels  of 
crude  oil  per  day. 

Colorado  further  asserts  that  typical 
casing  design  of  wells  drilled  in  the 
recommended  formation,  as  reguired  by 


Colorado’s  rules  and  regulations,  will 
protect  fresh  water  aquifers. 

Accordingly,  prusuant  to  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97,  issued 
August  1, 1980,  in  Docket  No.  RM80-68. 
(45  FR  53456,  August  12. 1980),  notice  is 
hereby  given  of  the  proposal  submitted 
by  Colorado  that  the  Mancos  “B” 
formation,  as  described  and  delineated 
in  Colorado’s  recommendation  as  filed 
with  the  Commission,  be  designated  as 
a  tight  formation  pursuant  to  §  271.703. 

III.  Public  Comment  Procedures 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
N.E.,  Washington,  D.C.  20426.  Comments 
should  reference  Docket  No.  RM79-76 
(Colorado-2).  All  comments  and 
information  received  by  the  Commission 
prior  to  October  23, 1980  will  be 
considered  by  the  Commission  prior  to 
the  issuance  of  the  regulation. 

Dates  and  locations  of  any  hearings 
which  may  be  held  on  this  rulemaking 
will  be  announced  in  the  near  future. 

Any  person  wishing  to  present 
testimmony,  views,  data  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  wish  to  make  an  oral  presentation 
and  therefor  request  a  public  hearing. 
Such  request  shall  specify  the  amount  of 
time  requested  at  the  hearing.  Requests 
should  be  filed  with  the  Commission  no 
later  than  October  8, 1980. 

(Natural  Gas  Policy  Act  of  1978  (15  U.S.C. 
3301-3342)) 

Accordingly,  the  Commission 
proposes  to  amend  the  regulations  in 
Part  271,  Chapter  I,  Title  18,  Code  of 
Federal  Regulations,  as  set  forth  below, 
in  the  event  Colorado’s  recommendation 
is  adopted. 

Kenneth  A.  Williams, 

Director,  Office  of  Pipeline  and  Producer 
Regulation. 

1.  Section  271.703(d)(1)  is  amended  by 
adding  new  subparagraphs  (1)  and  (2)  to 
read  as  follows: 

§  27 1 .703  Tight  formations. 

*  *  ★  *  « 

(d)  Designated  tight  formations.  (1) 
The  following  formations  are  designated 
as  tight  formations: 

(i)  [Reserved] 

(ii)  [Reserved] 

(iii)  [Reserved] 

(iv)  [Reserved] 

(v)  Mancos  "B"  formation  in 
Colorado. — (A)  Delineation  of 
formation.  The  Mancos  “B”  formation  is 
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located  approximately  midway  between 
Grand  Junction  and  Rangely,  Colorado, 
and  straddles  the  Rio  Blanco-Garfield 
County  line  from  the  Utah-Colorado 
state  line  east  to  the  Douglas  Pass  and 
Baxter  Pass  Unit  Areas,  underlying 
approximately  195,000  contiguous  acres 
of  land  in  Rio  Blanco  and  Garfield 
Counties. 

(B)  Depth.  The  average  depth  to  the 
top  of  the  Mancos  "B”  formation  is 
approximately  3475  feet. 

(2)  A  more  detailed  description  of  the 
geographical  extent  and  geological 
parameters  of  the  designated  tight 
formations  is  located  in  the 
Commission’s  official  file  for  Docket  No. 
RM79-76,  and  is  also  located  in  the 
official  files  of  the  jurisdictional  agency 
which  submitted  the  recommendation. 

|FR  Doc.  80-30712  Filed  10-2-80;  8:45  ami 

BILLING  CODE  6450-85-M 

18  CFR  Part  271 

I  Docket  No.  RM79-76;  Colorado-1] 

High-Cost  Gas  Produced  From  Tight 
Formations 

agency:  Office  of  Pipeline  and  Producer 
Regulation,  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
that  present  extraordinary  risks  or  costs. 
Under  section  107(c)(5),  the  Commission 
issued  a  final  regulation  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  subject  to  an 
incentive  price  (18  CFR  271.703).  The 
rule  establishes  procedures  for 
jurisdictional  agencies  to  submit  to  the 
Commission  recommendations  of  areas 
for  designation  as  tight  formations.  This 
notice  of  proposed  rulemaking  contains 
the  recommendations  of  the  Colorado 
Oil  and  Gas  Conservation  Commission 
that  the  Mancos  "B"  formation  be 
designated  as  a  tight  formation  pursuant 
to  §  271.703(d). 

DATES:  Comments  on  the  proposed  rule 
are  due  prior  to  October  23, 1980. 
Requests  for  hearing  should  be  filed  on 
or  before  October  8, 1980. 

ADDRESS:  Comments  and  requests  for 
hearing  must  be  filed  with  Office  of  the 
Secretary,  825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426. 


FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  J.  Lawner  (202)  357-8027  or  Victor 

H.  Zabel (202)  357-8559. 

September  23, 1980. 

I.  Background 

On  July  9, 1980,  the  State  of  Colorado 
Oil  and  Gas  Conservation  Commission 
(Colorado)  submitted  to  the  Commission 
a  recommendation  in  accordance  with 
§  271.703  of  the  Commission's  final 
regulations  (45  FR  56034,  August  22, 

1980),  a  recommendation  that  the 
"Wattenberg  J  Sand”  formation 
underlying  specified  lands  in  Weld, 
Adams,  and  Boulder  Counties,  Colorado, 
be  designated  as  a  tight  formation  in  the 
Commission’s  regulations.  Pursuant  to 
§  271.703(c)(4)  of  the  regulations,  this 
Notice  of  Proposed  Rulemaking  is 
hereby  issued  to  determine  whether 
Colorado’s  recommendation  that  the 
“Wattenberg  )  Sand”  formation  be 
designated  a  tight  formation  should  be 
adopted.  Colorado’s  recommendations 
and  supporting  data  are  on  file  with  the 
Commission  and  are  available  to  the 
public  for  inspection. 

The  recommended  formation  is 
located  north  and  east  of  Denver, 
Colorado,  on  the  western  flank  of  the 
Denver-Julesberg  Basin.  The  formation 
underlies  approximately  883,200 
contiguous  acres  of  land  in  Boulder, 
Adams,  and  Weld  Counties,  Colorado. 
The  average  depth  of  the  formation  is 
8,000  feet. 

II.  Discussion  of  the  Recommendation 

Colorado  claims  in  its  submission  that 
evidence  gathered  through  information 
and  testimony  presented  at  a  public 
hearing  convened  by  Colorado  on  this 
matter  demonstrates  that; 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  averages  .0059 
millidarcies  and  is  not  expected  to 
exceed  .1  millidarcy; 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  production  in  the 
proposed  formation  at  an  average  of 
8,000  feet,  without  stimulation,  is  not 
expected  to  exceed  a  maximum 
allowable  production  rate  of  388  Mcf  of 
gas  per  day;  and 

(3)  Hydrocarbons  usually  do  not  exist 
as  a  liquid  in  the  proposed  area, 
therefore,  no  well  is  expected  to  produce 
more  than  five  (5)  barrels  of  crude  oil 
per  day. 

Colorado  further  asserts  that  typical 
casing  design  of  wells  drilled  in  the 
recommended  formation,  as  required  by 
Colorado’s  rules  and  regulations,  will 
protect  fresh  water  aquifers. 

Accordingly,  pursuant  to  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 


Commission  Order  No.  97,  issued 
August  1, 1980,  in  Docket  No.  RM80-68 
(45  FR  53456,  August  12, 1980),  notice  is 
hereby  given  of  the  proposal  submitted 
by  Colorado  that  the  “Wattenberg  J 
Sand”  formation,  as  described  and 
delineated  in  Colorado’s 
recommendation  filed  with  the 
Commission,  be  designated  as  a  tight 
formation  pursuant  to  §  271.703. 

III.  Public  Comment  Procedures 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  Comments 
should  reference  Docket  No.  RM79-76 
(Colorado-1).  All  comments  and 
information  received  by  the  Conunission 
prior  to  October  23, 1980,  will  be 
considered  prior  to  the  issuance  of  the 
regulation. 

Dates  and  locations  of  any  hearings 
which  may  be  held  on  this  rulemaking 
will  be  announced  in  the  near  future. 

Any  person  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  wish  to  make  an  oral  presentation 
and,  therefore  request  a  public  hearing. 
Such  request  shall  specify  the  amount  of 
time  requested  for  the  presentation  at 
the  hearing.  Requests  for  a  hearing 
should  be  filed  with  the  Commission  no 
later  than  October  8, 1980. 

(Natural  Gas  Policy  Act  (15  U.S.C.  3301- 
3342)) 

Accordingly,  the  Commission 
proposes  to  amend  the  regulations  in 
Part  271,  Chapter  I,  Title  18,  Code  of 
Federal  Regulations,  as  set  forth  below, 
in  the  event  Colorado’s  recommendation 
is  adopted. 

Kenneth  A.  Williams, 

Director,  Office  of  Pipeline  and  Producer 
Regulation. 

1.  Section  271.703(d)  is  amended  by 
adding  new  subparagraphs  (1)  and  (2)  to 
read  as  follows: 

§  271.703  Tight  formations. 
***** 

(d)  Designated  tight  formations.  (1) 
The  following  formations  are  designated 
as  tight  formations: 

(i)  [Reserved] 

(ii)  Wattenberg  J  Sand  formation  in 
Colorado — (A)  Delineation  of 
Formation.  The  Wattenberg  J  Sand 
formation  is  located  north  and  east  of 
Denver,  Colorado  on  the  western  flank 
of  the  Denver-Julesberg  Basin, 
underlying  approximately  883,200 
contiguous  acres  of  land  in  Boulder, 
Adams  and  Weld  Counties,  Colorado. 
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(B)  Depth.  The  “Wattenberg  |  Sand” 
formation  ranges  from  a  depth  of  7,600’ 
to  8,400'.  The  average  depth  is 
approximately  8,000'. 

(2)  A  more  detailed  description  of  the 
geographical  extent  and  geological 
parameters  of  the  designated  tight 
formations  is  located  in  the 
Commission’s  official  file  for  Docket  No. 
RM79-76.  and  is  also  located  in  the 
official  files  of  the  jurisdictional  agency 
which  submitted  the  recommendation. 

IFR  Doc.  80-30726  Filed  10-2-80;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  357 

[Docket  No.  79N-0378] 

Anthelmintic  Drug  Products  for  Over* 
the-Counter  Human  Use; 
Establishment  of  a  Monograph 

Correction 

In  FR  Doc.  80-27587  appearing  on 
page  59540  in  the  issue  of  Tuesday, 
September  9, 1980,  make  the  following 
corrections: 

(1)  On  page  59548,  the  word  “not" 
should  be  inserted  in  the  first  line  of 
paragraph  (c](l](iii)  of  §  357.150  so  that 
the  paragraph  reads  as  follows: 

"(iii)  ‘Do  not  give  to  infants  under  2 
years  of  age  or  children  who  weigh  less 
than  25  pounds,  without  first  consulting 
a  physician.’  ” 

(2)  In  the  first  line  of  paragraph  (c)(2) 
of  the  same  section,  “.  .  .  gentain  .  .  .” 
should  have  read  “.  .  .  gentian  .  .  .”. 

BILLING  CODE  1505-01-M 


21  CFR  Part  358 

[Docket  No.  80N-0238) 

Wart  Remover  Drug  Products  for 
Over-the-Counter  Human  use; 
Establishment  of  a  Monograph 

agency:  Food  and  Drug  Administration. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  wart  remover  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
The  proposed  rule,  based  on  the 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
External  Drug  Products,  is  part  of  the 


ongoing  review  of  OTC  drug  products 
conducted  by  the  Food  and  Drug 
Administration  (FDA). 

DATES:  Comments  by  January  2. 1981. 
and  reply  comments  by  February  2. 1981. 
ADDRESS:  Written  comments  to  the 
Hearing  Clerk  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Bureau  of  Drugs 
(HFD-510),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Part  330  (21  CFR  Part 
330),  FDA  received  on  December  10. 

1979  a  report  on  wart  remover  drug 
products  from  the  Advisory  Review 
Panel  on  OTC  Miscellaneous  External 
Drug  Products. 

Under  §  330.10(a)(6)  (21  CFR 
330.10(a)(6)),  the  agency  issues  (1)  a 
proposed  regulation  containing  the 
monograph  recommended  by  the  Panel, 
which  establishes  conditions  under 
which  OTC  wart  remover  drugs  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded;  (2)  a 
statement  of  the  conditions  excluded 
from  the  monograph  because  the  Panel 
determined  that  they  would  result  in  the 
drugs’  not  being  generally  recognized  as 
safe  and  effective  or  would  result  in 
misbranding;  (3)  a  statement  of  the 
conditions  excluded  from  the 
monograph  because  the  Panel 
determined  that  the  available  data  are 
insufficient  to  classify  these  conditions 
under  either  (1)  or  (2)  above;  and  (4)  the 
conclusions  and  recommendations  of 
the  Panel. 

The  unaltered  conclusions  and 
recommendations  of  the  Panel  are 
issued  to  stimulate  discussion, 
evaluation,  and  comment  on  the  full 
sweep  of  the  Panel’s  deliberations.  The 
report  has  been  prepared  independently 
of  FDA,  and  the  agency  has  not  yet  fully 
evaluated  the  report.  The  Panel’s 
findings  appear  in  this  document  as  a 
formal  proposal  to  obtain  public 
comment  before  the  agency  reaches  any 
decision  on  the  Panel’s 
recommendations.  This  document 
represents  the  best  scientiHc  judgment 
of  the  Panel  members,  but  does  not 
necessarily  reflect  the  agency’s  position 
on  any  particular  matter  contained  in  it. 
After  reviewing  all  comments  submitted 
in  response  to  this  proposal,  FDA  will 
issue  a  tentative  final  regulation  in  the 
Federal  Register  to  establish  a 
monograph  for  OTC  wart  remover  drug 
products. 

In  accordance  with  §  330.10(a)92).  the 
Panel  and  FDA  have  held  as 
confidential  all  information  concerning 


OTC  wart  remover  drug  products 
submitted  for  consideration  by  the 
Panel.  All  the  submitted  information  will 
be  put  on  public  display  in  the  Hearing 
Clerk’s  Office,  Food  and  Drug 
Administration,  after  November  3, 1980. 
except  to  the  extent  that  the  person 
submitting  it  demonstrates  that  it  still 
falls  within  the  confidentiality 
provisions  of  18  U.S.C.  1905  or  section 
301(j)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  331(j)].  Requests 
for  confidentiality  should  be  submitted 
to  William  E.  Gilbertson,  Bureau  of 
Drugs  (HFD-510)  (address  above). 

Based  upon  the  conclusions  and 
recommendations  of  the  Panel,  FDA 
proposes  the  following: 

1.  That  the  conditions  included  in  the 
monograph,  under  which  the  drug 
products  would  be  generally  recognized 
as  safe  and  effective  and  not 
misbranded  (monograph  conditions),  be 
effective  30  days  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register. 

2.  That  the  conditions  excluded  from 
the  monograph,  either  because  they 
would  cause  the  drug  to  be  not  generally 
recognized  as  safe  and  effective  or  to  be 
misbranded  or  because  the  available 
data  are  insufficient  to  support  the 
inclusion  of  such  conditions  in  the 
monograph  (nonmonograph  conditions), 
be  eliminated  from  OTC  drug  products 
effective  6  months  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register,  regardless  of  whether 
further  testing  is  undertaken  to  justify 
their  future  use, 

FDA  published  in  the  Federal 
Register,  of  May  13, 1980  (45  FR  31422) 
its  proposal  to  revise  the  OTC 
procedural  regulations  to  conform  to  the 
decision  in  Cutler  v.  Kennedy,  475  F. 
Supp.  838  (D.D.C.  1979).  The  Court  in 
Cutler  held  that  the  O'TC  drug 
regulations  (21  CFR  330.10)  are  unlawful 
to  the  extent  that  they  authorize  the 
marketing  of  Category  III  drugs  after  a 
final  monograph.  Accordingly,  the 
proposed  regulations  delete  this 
provision  and  provide  that  any  testing 
necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process,  before  the  establishment  of  a 
final  monograph  (45  FR  31422). 

Although  it  was  not  required  to  do  so 
under  Cutler,  FDA  has  also  decided  to 
stop  using  the  terms  “Category  I,” 
“Category  II,”  and  “Category  III”  at  the 
final  monograph  stage  in  favor  of  the 
terms  “monograph  conditions”  (old 
Category  I)  and  “nonmonograph 
conditions”  (old  Categories  II  and  III). 
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Any  OTC  drug  product  containing  a 
“nonmonograph  condition”  will  be 
subject  to  regulatory  action  after  the 
establishment  of  a  final  monograph. 

This  document,  however,  retains  the 
concepts  of  Categories  I,  II,  and  III 
because  that  was  the  framework  in 
which  the  Panel  conducted  its 
evaluation  of  the  data. 

A  proposed  review  of  the  safety, 
effectiveness,  and  labeling  of  all  OTC 
drugs  by  independent  advisory  review 
panels  was  announced  in  the  Federal 
Register,  of  January  5, 1972  (37  FR  85). 
The  final  regulations  providing  for  this 
OTC  drug  review  under  §  330.10  were 
published  and  made  effective  in  the 
Federal  Register,  of  May  11, 1972  (37  FR 
9464).  In  accordance  with  these 
regulations,  requests  for  data  and 
information  on  all  active  ingredients 
used  in  OTC  miscellaneous  external 
drug  products  were  issued  in  the  Federal 
Register,  of  November  16, 1973  (38  FR 
31697)  and  August  27, 1975  (40  FR  38179). 

The  Commissioner  of  Food  and  Drugs 
appointed  the  following  Panel  to  review 
the  information  submitted  and  to 
prepare  a  report  under  §  330.10(a)  (1) 
and  (5)  on  the  safety,  effectiveness,  and 
labeling  of  those  products: 

William  E.  Lotterhos,  M.D.,  Chairman 

Rose  Dagirmanjian,  Ph.  O. 

Vincent  J.  Derbes,  M.D.  (resigned  July  1976) 

George  C.  Cypress,  M.D.  (resigned 
November  1978) 

Yelva  L.  Lynfield,  M.D.  (appointed  October 
1977) 

Harry  E.  Morton,  Sc.  D. 

Marianne  N.  O'Donoghue,  M.D. 

Chester  L.  Rossi,  D.P.M. 

).  Robert  Hewson,  M.D.  (appointed 
September  1978) 

Representatives  of  consumer  and 
industry  interests  served  as  nonvoting 
members  of  the  Panel.  Marvin  M. 
Lipman,  M.D.,  of  Consumers  Union 
served  as  the  consumer  liaison.  Gavin 
Hildick-Smith,  M.D.,  served  as  industry 
liaison  from  January  until  August  1975, 
followed  by  Bruce  Semple,  M.D.,  until 
February  1978.  Both  were  nominated  by 
thr  Proprietary  Association.  Saul  A.  Bell, 
Pharm.  D.,  nominated  by  the  Cosmetic, 
Toiletry,  and  Fragrance  Association, 
also  served  as  an  industry  liaison  since 
June  1975. 

Two  nonvoting  consultants.  Albert  A. 
Belmonte,  Ph.  D.,  and  Jon  J.  Tanja,  R.Ph., 
M.S.,  have  provided  assistance  to  the 
Panel  since  February  1977. 

The  following  FDA  employees 
assisted  the  Panel:  John  M.  Davitt 
served  as  Executive  Secretary  until 
August  1977,  followed  by  Arthur  Auer 
until  September  1978,  followed  by  John 
T.  McElroy,  J.D.  Thomas  D.  DeCillis, 
R.Ph.,  served  as  Panel  Administrator 
until  April  1976,  followed  by  Michael  D. 


Kennedy  until  January  1978,  followed  by 
John  T.  McElroy,  J.D.  Joseph  Hussion, 
R.Ph.,  served  as  Drug  Information 
Analyst  until  April  1976,  followed  by 
Victor  H.  Lindmark,  Pharm.  D..  until 
March  1978,  followed  by  Thomas  J. 
McGinnis,  R.Ph. 

The  Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products 
was  charged  with  the  review  of  many 
categories  of  drugs.  Due  to  the  large 
number  of  ingredients  and  varied 
labeling  claims,  the  Panel  decided  to 
review  and  publish  its  findings 
separately  for  several  drug  categories 
and  individual  drug  products.  The  Panel 
presents  its  conclusions  and 
recommendations  for  wart  remover  drug 
products  in  this  document.  The  review 
of  other  categories  of  miscellaneous 
^xternal  drug  products  will  be  continued 
by  the  Panel,  and  its  findings  will  be 
published  periodically  in  future  issues  of 
the  Federal  Register. 

The  Panel  was  first  convened  on 
January  13. 1975  in  an  organizational 
meeting.  Working  meetings  which  dealt 
with  the  topic  in  this  document  were 
held  on:  August  5  and  6,  September  30, 
October  1,  December  11  and  12, 1977; 
April  16  and  17,  June  11  and  12,  August 
11  and  12,  September  17  and  18, 1978; 
January  14  and  15,  March  11  and  12, 

May  18  and  19,  August  3  and  4, 
September  28  and  29,  October  29  and  30, 
and  December  9  and  10, 1979. 

The  minutes  of  the  Panel  meetings  are 
on  public  display  in  the  Hearing  Clerk's 
Office  (HFA-305),  Food  and  Drug 
Administration  (address  above). 

The  following  individuals  were  given 
an  opportunity  to  appear  before  the 
Panel,  either  at  their  own  request  or  at 
the  request  of  the  Panel,  to  express  their 
views  on  wart  remover  drug  products; 

Robert  G.  Blank,  Ph.  D. 

Phillip  R.  Brachman,  D.P.M. 

Barry  M.  Brooks,  J.D. 

Frank  E.  Dunlap,  M.D. 

Donald  E.  Hartung 

Adam  Kara,  D.P.M. 

Robert  Scheuplein,  Ph.  D. 

No  person  who  so  requested  was 
denied  an  opportunity  to  appear  before 
the  Panel. 

The  Panel  has  thoroughly  reviewed 
the  literature  and  data  submissions,  has 
listened  to  additional  testimony  from 
interested  persons,  and  has  considered 
all  pertinent  information  submitted 
through  December  10, 1979  in  arriving  at 
its  conclusions  and  recommendations. 

In  accordance  with  the  OTC  drug 
review  regulations  set  forth  §  330.10,  the 
Panel  reviewed  OTC  wart  remover  drug 
products  with  respect  to  the  following 
three  categories: 

Category  I.  Conditions  under  which 
OTC  wart  remover  drug  products  are 


generally  recognized  as  safe  and 
effective  and  are  not  misbranded. 

Category  11.  Conditions  under  which 
OTC  wart  remover  drug  products  are 
not  generally  recogiiized  as  safe  and 
effective  or  are  misbranded. 

Category  III.  Conditions  for  which  the 
available  data  are  insufricient  to  permit 
final  classifrcation  at  this  time. 

I.  Submission  of  Data  and  Information 
In  an  attempt  to  make  this  review  as 
extensive  as  possible  and  to  aid 
manufacturers  and  other  interested 
persons,  the  agency  compiled  a  list  of 
ingredients  recognized,  either  through 
historical  use  or  use  in  marketed 
products,  as  wart  remover  active 
ingredients.  Eleven  ingredients  were 
identified  as  follows:  acetic  acid, 
alcohol,  benzocaine,  camphor,  castor  oil, 
collodion,  ether,  glacial  acetic  acid, 
iodine  sublimed,  menthol,  and  salicylic 
acid.  Notices  were  published  in  the 
Federal  Register  of  November  16, 1973 
(38  FR  31697)  and  August  27, 1975  (40  FR 
38179)  requesting  the  submission  of  data 
and  information  on  these  ingredients  or 
any  other  ingredients  used  in  OTC  wart 
remover  drug  products. 

A.  Submissions 

Pursuant  to  the  above  notices,  the 
following  submissions  were  received: 
Firms  and  Marketed  Products. 

Commerce  Drug  Co.,  Inc.,  Farmingdale,  NY 
11735. — B/D/B/  Wart  Remover. 

Daywell  Laboratories  Corp^  Fairfield,  CT 
06430. — Vergo. 

Stiefel  Laboratories,  Inc.,  Oakhill,  NY  12460 — 
Duofilm,  Duofilm-C. 

Whitehall  Laboratories,  Inc.,  New  York,  NY 
10017. — Compound- W. 

B.  Ingredients  Reviewed  by  the  Panel 

1.  Labeled  ingredients  contained  in 
marketed  products  submitted  to  the 
Panel. 

Acetone 

Alcohol 

Ascorbic  acid 

Calcium  pantothenate 

Camphor 

Castor  oil 

Ether 

Flexible  collodion 
Glacial  acetic  acid 
Lactic  acid 
Menthol 
Salicylic  acid 
Starch 

2.  Other  ingredients  reviewed  by  the 
Panel. 

Acetic  acid 
Benzocaine 
Collodion 

Iodine  (iodine,  sublimed) 

C.  Classification  of  Ingredients 

1.  Active  ingredients. 

Acetic  acid 
Acetic  acid,  glacial 
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Ascorbic  acid 

Benzocaine 

Calcium  pantothenate 

Camphor 

Castor  oil 

Iodine  (iodine,  sublimed) 

Lactic  acid 
Salicylic  acid 

2.  Inactive  ingredients. 

Acetone 

Alcohol  ' 

Collodion 

Ether 

Flexible  collodion 
Starch 

3.  Other  ingredients.  The  Panel  was 
not  able  to  locate  nor  is  it  aware  of  data 
demonstrating  the  safety  and 
effectiveness  of  the  following 
ingredients  when  used  as  OTC  wart 
remover  active  ingredients.  The  Panel, 
therfore,  classifies  these  ingredients  as 
Category  II  for  this  use,  and  they  will 
not  be  discussed  further  in  this 
document. 

Benzocaine 
Camphor 
Castor  oil 

Iodine  (iodine,  sublimed) 

Menthol 

D.  Referenced  OTC  Volumes 

The  ‘‘OTC  Volumes”'cited  throughout 
this  document  include  submissions 
made  by  interested  persons  in  response 
to  the  call-for-data  notices  published  in 
the  Federal  Register  of  November  16, 
1973  (38  FR  31697)  and  August  27, 1975 
(40  FR  38179).  All  the  information 
included  in  these  volumes,  except  for 
those  deletions  which  are  made  in 
accordance  with  confidentiality 
provisions  as  set  forth  in  §  330.10(a)(2), 
will  be  put  on  public  display  after 
November  3, 1980,  in  the  Hearing  Clerk’s 
Office  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

II.  General  Discussion 

All  warts  are  caused  by  specific 
deoxyribonucleic  acid  (DNA)  viruses  of 
the  papova  group.  These  viruses  infect 
the  nucleus  of  epidermal  cells  and  may 
be  treated  by  destroying  epeidermal  cell 
together  with  the  virus  it  contains  (Ref. 
1).  There  are  several  different  virus 
types  within  this  group  (Ref.  2).  Many 
tales  are  told  about  the  cure  of  warts 
through  the  use  of  folk  remedies,  rituals, 
and  placebos.  One  controlled  study 
demonstrated  that  warts  responded  to 
hypnotic  suggestion  (Ref.  3).  How  the 
mind  affects  the  virus  is  unknown,  but 
the  ability  of  many  “wart  cures”  to  cure 
warts  must  be  ascribed  either  to  the 
power  of  suggestion  or  to  the 


spontaneous  disappearance  of  the 
warts. 

A  patient  may  have  one  or  hundreds 
of  warts,  which  vary  in  appearance.  The 
common  wart.  Verruca  vulgaris,  is  a 
hard,  grayish,  sharply  mariginated 
papule  (solid  elevation  of  the  skin)  with 
a  rough,  cauliflower-like  surface,  the 
filiform  wart.  Verruca  filiformis,  is  a 
thread-like  growth,  while  the  digitate 
wart.  Verruca  digitata,  is  a  cluster  of 
filiform  warts.  The  juvenile  wart, 

Veruca  plana,  is  a  flat,  tan-colored 
papule  which  occurs  mainly  on  the  face 
and  back  of  hands  of  adolescents. 

The  plantar  wart  (and  mosaic  wart). 
Verruca  pantaris,  occurs  only  on  the 
bottom  of  the  foot.  The  Plantar  wart  is 
commonly  tender  because  of  its  location 
on  a  weight-bearing  area.  Its  surface  is 
flat  and  may  be  hard  and  callused  or 
soft  and  spongy.  The  normal  plantar 
skin  ridges  encircle  but  do  not  cross  it 
(as  opposed  to  calluses).  The  mosaic 
wart  is  an  irregularly  shaped  lesion  with 
a  granular  surface  formed  by 
aggregation  of  nearby  plantar  warts. 

The  genital  wart.  Condyloma 
acuminata,  may  resemble  either  a 
junvenile  wart,  a  common  wart,  or  even 
grow  into  a  large  mass  having  the 
appearance  of  a  cauliflower-like  surface. 
The  genital  wart  is  soft  and  occurs  on 
the  surface  of  the  perineum.  It  also 
occurs  in  the  vagina  and  anus. 

All  warts  are  histologically  benign 
papillomas  (noncancerous  elevations)  of 
the  epidermis,  and  they  never  invade 
deeper  tissues.  If  there  is  the  slightest 
doubt  about  the  clinical  diagnosis,  the 
wart  must  be  examined  histologically. 
Wart  remover  drug  products  should  not 
be  used  on  moles,  birthmarks,  or 
unusual  warts  with  hair  growing  from 
them  because  premalignant  and 
malignant  lesions  may  be  mistaken  as 
warts.  Use  of  these  products  will 
aggravate  these  conditions. 

Several  viruses  of  the  papova  group 
have  been  identified,  but  the  number  of 
these  wart  viruses  is  increasing  (Ref.  2). 
Wart  viruses  look  alike  under  the 
electron  microscope,  but  can  be 
distinguished  by  sophisticated 
biochemical  and  immunological  tests. 
The  viral  etiology  of  warts  was 
demonstrated  60  years  ago  by  W’ile  and 
Kingery  (Ref.  4).  'They  excised  warts, 
ground  them,  filtered  the  suspension 
through  Berkefeld  filters,  and  inoculated 
the  filtrate  into  their  own  skin.  Warts 
grew  at  the  sites  inoculated.  Wile  and 
Kingery’s  experiment  was  developed 
further  by  Mendelson  and  Kligman  (Ref. 
5)  who  grew  material  from  plantar  warts 
in  monkey  kindney  tissue  culture,  and 
then  inoculated  the  cell-free  culture  fluid 
into  human  volunteers;  common  warts 
resulted. 


The  experiments  demonstrated  the 
contagiousness  of  warts.  The  incubation 
period  of  experimental  and  naturally 
acquired  warts  can  be  as  long  as  a  year. 

Warts  frequently  disappear 
spontaneously.  In  a  2-year  study  of 
children  with  warts.  Massing  and 
Epstein  (Ref.  6)  found  that  two-thirds  of 
the  warts  initially  seen  disappeared 
completely  without  treatment.  However, 
one-third  of  the  patients  developed  new 
warts  while  their  old  ones  were 
disappearing;  the  new  warts  developed 
three  times  as  often  in  infected  children 
as  in  uninfected  children.  Because  of 
this  tendency  for  auto-inoculation  of  the 
virus,  i.e.,  producing  warts  in  other  sites, 
treatment  of  a  wart  is  preferable  to 
waiting  for  spontaneous  disappearance. 
However,  persons  with  poor  circulation 
or  diabetes  should  not  use  OTC 
preparations  for  removing  warts  except 
on  the  advice  and  under  die  supervision 
of  a  doctor.  The  Panel  feels  that  such 
individuals  are  more  prone  to  infections 
which  may  result  from  injury  to 
surrounding  skin  by  the  OTC 
preparation  or  by  mechanical  attempts 
to  remove  the  wart. 

The  Panel  recommends  that  OTC  wart 
remover  drug  products  be  used  for  the 
treatment  of  common  and  plantar  warts 
only.  The  Panel  concludes  that  because 
of  the  difficulty  in  recognizing  and 
treating  other  types  of  warts  they  should 
not  be  subjected  to  self  diagnosis  and 
treatment  except  under  the  supervision 
of  a  doctor. 
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III.  Categorization  of  Data 

A.  Category  I  Conditions 

These  are  conditions  under  which 
active  ingredients  used  as  wart 
removers  are  generally  recognized  as 
safe  and  effective  and  are  not 
misbranded.  The  Panel  recommends 
that  the  Category  I  conditions  be 
effective  30  days  after  the  date  of 
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publication  of  the  final  monograph  in  the 
Federal  Register. 

1.  Category  I  ingredient 

Salicylic  acid  The  Panel  concludes 
that  salicylic  acid  is  safe  and  effective 
for  OTC  use  as  a  wart  remover  active 
ingredient  in  OTC  topical  drug  products 
when  used  within  the  dosage  limits 
specified  in  the  dosage  section  stated 
below. 

Salicylic  acid,  also  known  as  2- 
hydroxybenzoic  acid  and  o- 
hydroxybenzoic  acid,  is  found  in  nature 
in  wintergreen  leaves  and  in  the  bark  of 
the  sweet  birch.  It  is  synthesized  by 
heating  sodium  phenolate  with  carbon 
dioxide  under  pressure.  Salicylic  acid  is 
a  lipid-soluble  drug.  One  gram  (g) 
dissolves  in  approximately  460 
milliliters  (mL)  water  or  15  mL  boiling 
water,  2.7  mL  alcohol,  3  mL  acetone,  42 
mL  chloroform,  3  mL  ether,  135  mL 
benzene,  52  mL  oil  turpentine,  about  60 
mL  glycerol,  or  about  80  mL  of  fats  or 
oils,  which  makes  salicylic  acid 
compatible  with  a  variety  of 
pharmaceutical  vehicles  (Ref.  1).  The 
melting  point  is  between  157°  and  159° 

C. 

The  mechanical  removal  of  epidermal 
cells  infected  with  wart  viruses  is 
dependent  on  the  keratolytic  (peeling) 
effect  of  salicylic  acid.  The  induction  of 
a  mild  inflammatory  reaction  promotes 
the  disappearance  of  a  wart  possibly  by 
the  immune  mechanisms  (ReL  2). 

a.  Safety.  Salicylic  acid  and  its 
derivatives  are  a  widely  used  group  of 
compounds.  They  are  used  as  analgesics 
(relieving  pain],  antipyretics  (relieving 
fever),  fungistatics  (inhibiting  fungi 
growth),  keratolytics  (peeling), 
rubefacients  (reddening  the  skin),  and 
have  anti-inflammatory  effects. 

Systemic  absorption  occurs  whether  the 
solicylates  are  administered  orally, 
rectally,  intravenously,  or  cutaneously. 
Whatever  the  mode  of  administration, 
the  potential  side  effects  of  a  doxic  dose 
are  essentially  the  same,  i.e.,  nausea, 
decreased  ability  to  hear,  tinnitus 
(ringing  in  the  ears),  confusion, 
metabolic  disturbances,  hallucinations, 
and,  in  some  extreme  cases,  death. 
These  possible  toxic  reactions  are 
collectively  known  as  salicylism.  The 
Panel  is  unaware  of  any  report  of 
salicylism  occurring  from  the  cutaneous 
use  of  salicylic  acid  as  a  wart  remover. 

Long-term  use  of  salicylic  acid  in 
concentrations  as  low  as  1  percent  in 
petrolatum  may  cause  damage  on 
normal  skin  (Ref.  3),  Salicylic  acid 
softens  and  destroys  the  stratum 
corneum  (outer  layer  of  skin)  by 
increasing  endogenous  hydration  (water 
concentration),  probably  as  a  result  of 
lowering  the  pH  which  causes  the 


cornified  epithelium  (horny  skin)  to 
swell,  soften,  and  then  desquamate 
(shed).  Damage  and  necrosis  (cell  death) 
of  the  normal  skin  have  been  associated 
with  overuse. 

A  primary  dermal  (skin)  irritation 
study  using  a  14-percent  salicylic  acid 
concentration  in  acetone  collodion  was 
performed  using  the  standard  Draize 
Irritation  Test  on  white  rabbits.  The 
solution  (0.5  mL]  was  applied  to  intact 
skin  and  abraded  skin  of  six  shaved 
albino  rabbits.  The  test  areas  were 
covered  by  opclusive  patches.  The 
rabbits  were  observed  at  24  and  72 
hours.  A  14-percent  salicylic  acid 
concentration  in  acetone  collodion  was 
found  to  be  minimally  irritating  with  a 
primary  irritation  factor  of  0.25  on  a 
scale  ranging  from  0  (no  irritation)  to  5.0 
(corrosive),  a  14-percent  concentration 
of  salicylic  acid  in  collodion  yielded  a 
primary  irritation  factor  of  1.0  (slightly 
irritating)  (Ref.  4). 

Rate  of  removal  of  warts  is  not  as 
important  as  the  safety  in  their  removal. 
The  use  of  concentrations  as  low  as  1 
percent  salicylic  acid  for  a  long  period 
of  treatment  is  safer  than  the  use  of 
higher  concentrations  greater  than  17 
percent  for  a  short  period  of  time.  The 
Panel  concludes  that  due  to  the  extreme 
keratolytic  effect  of  salicylic  acid,  use  of 
a  concentration  of  salicylic  acid  higher 
than  17  percent  to  treat  common  or 
planter  warts  should  be  under  the 
supervision  of  a  doctor. 

b.  Effectiveness.  Textbooks  cite  the 
longstanding  use  of  salicylic  acid 
preparations  in  the  treatment  of  warts 
(Refs.  5  through  10).  The  therapeutic 
effectiveness  of  salicylic  acid  in  wart 
therapy  depends  upon  the  presence  of 
moisture;  therefore,  salicylic  acid  is 
usually  incorporated  into  vehicles 
(plasters,  flexible  collodions,  occlusive 
ointments)  that  occlude  the  area  and 
promote  hydration  (taking  up  of  water), 
causing  maceration  of  the  skin. 

Salicyclic  acid  used  in  the  treatment 
of  warts  is  usually  formulated  in  flexible 
collodion.  This  vehicle  contains 
pyroxylin,  volatile  solvents  (ether, 
acetone,  or  alcohol),  and  plasticizers 
(camphor  and  castor  oil).  Pyroxylin  is  a 
nitrocellulose  derivative,  which  after 
evaporation  of  the  volatile  solvents 
remains  on  the  skin  as  an  insoluble 
water-repellent  film  that  is  less  likely  to 
spread  beyond  the  area  applied  than  an 
aqueous  system  (Ref.  11).  Ether  is  highly 
flammable  and  therefore  must  be  stored 
at  controlled  room  temperature  away 
from  heat.  Because  exposure  of  ether  to 
air  causes  rapid  evaporation,  the  bottle 
should  be  tightly  capped.  Inhalation  of 
ether  vapors  should  be  avoided  due  to 
undesirable  hypnotic  effects.  Collodion 
vehicles  are  advantageous  because  they 


form  an  adherent,  flexible,  or  rigid  film 
which  keeps  the  active  ingredient  at  the 
site  of  action  and  prevents  migration  to 
surrounding  tissue  (Ref.  12).  They  also 
prevent  moisture  evaporation  from  the 
skin,  thereby  facilitating  penetration  of 
the  active  ingredient  into  the  affected 
area  resulting  in  sustained  local  action 
of  the  drug. 

In  a  study  by  Strakosch  (Ref.  3)  on 
normal  skin,  the  activity  of  salicyclic 
acid  in  several  ointment  base  vehicles 
was  compared,  A  direct  relationship 
between  the  concentration  of  salicyclic 
acid  and  the  time  required  to  produce 
the  same  keratolytic  action  was 
observed.  A  salicyclic  acid 
concentration  of  1  percent  produced 
keratolysis  in  10  days,  while  a  3-percent 
concentration  caused  a  keratolytic 
action  equal  to  the  1-percent  results  in 
about  8  days.  When  the  concentration 
was  increased  to  5  percent,  keratolysis 
equal  to  the  results  obtained  with  both  1 
and  3  percent  occurred  in  7  days.  When 
the  concentration  was  increased  from  5 
to  10  percent,  the  time  to  produce 
keratolysis  was  reduced  to 
approximately  3  days.  Test  results 
indicated  that  increasing  the 
concentration  above  10  percent 
produced  little  difference  in  keratolytic 
effect.  Both  10  and  IS  percent 
concentrations  gave  very  similar  results. 
None  of  the  studies,  however,  were  done 
to  correlate  the  concentration  of 
salicyclic  acid  with  its  keratolytic 
activity  on  warts. 

In  a  study  by  Bunney,  Nolan,  and 
Williams  (Ref.  2)  involving  95  patients,  a 
wart  paint  consisting  of  16.7  percent 
salicyclic  acid  and  16.7  percent  lactic 
acid  in  flexible  collodion  gave  a  cure 
rate  of  67  percent  for  common  warts  and 
84  percent  for  plantar  warts.  The  study 
noted  that  the  paint  was  applied  nightly 
by  the  patient  at  home,  and  results  were 
assessed  at  the  end  of  12  weeks.  Other 
wart  paints  tested  in  these  trials  that  did 
not  contain  salicyclic  acid  were 
significantly  less  effective.  The  cure 
rates  cited  for  the  wart  paint 
combination  are  comparable  to  those 
achieved  under  the  supervision  of  a 
doctor  with  the  use  of  liquid  nitrogen 
which  is  considered  by  many 
dermatologists  to  be  the  treatment  of 
choice  in  removing  warts  (Ref.  13). 

A  double-blind  study  by  Arndt  and 
Clark  (Ref.  14)  evaluated  a  combination 
of  16.7  percent  salicyclic  acid  and  16.7 
percent  lactic  acid  in  flexible  collodion 
against  a  placebo  over  a  4-week  study 
period,  after  application  to  multiple 
lesions  on  anatomically  matched  sites. 
There  were  34  patients  with  multiple 
lesions  included  in  the  study,  25  with 
common  warts,  5  with  juvenile  warts,  3 
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with  plantar  warts  and  1  with  a  genital 
wart.  The  test  subjects  were  instructed 
to  apply  the  lotions  supplied  to  each  set 
of  preidentified  lesions  every  24  hours. 
Results  demonstrated  that  21  of  34  (72 
percent)  patients  experienced 
improvement,  the  warts  finally 
disappearing  in  14  of  the  21  (66  percent) 
test  subjects  and  diminishing  in  size  in 
the  other  7  persons.  Of  the  remaining  13 
of  34  test  subjects,  the  lesions  were  not 
improved  in  8  (28  percent),  and  the  5 
other  patients  dropped  out  of  the  study 
(Ref.  14). 

A  4-week  double-blind  controlled 
study  involving  50  patients,  25  using  a 
combination  of  5  percent  salicyclic  acid 
and  5  percent  lactic  acid  in  flexible 
collodion  and  25  using  a  placebo, 
showed  that  74  percent  of  the  study 
warts  were  cleared  or  improved  w'hen 
using  the  active  compound.  Twenty-nine 
percent  of  the  study  warts  were  cleared 
or  improved  when  using  the  placebo 
(Ref.  15). 

Based  on  the  current  literature  and 
wide  clinical  usage,  the  Panel  concludes 
that  salicyclic  acid  in  a  collodion  vehicle 
is  safe  and  effective  as  a  keratolytic  ' 
agent  for  the  treatment  of  warts  at 
concentrations  of  5  to  17  percent.  The 
Panel  further  concludes  that  where  it  is 
apparent  that  treatment  is  effective  and 
that  the  wart  is  diminishing  in  size, 
treatment  should  continue  until  the  wart 
disappears,  but  in  no  case  should 
treatment  continue  for  more  than  12 
weeks  without  the  supervision  of  a 
doctor. 

c.  Dosage.  Topical  dosage  is  a 
preparation  of  5  to  17  percent  in  a 
collodion  vehicle. 

d.  Labeling.  The  Panel  Recommends 

Category  I  labeling  for  wart  remover 
active  ingredients.  (See  Part  III. 
paragraph  A.2.  below — Category  1 
labeling.)  ^ 
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2.  Category  1  labeling.  The  Panel 
recommends  the  following  labeling  for 
Category  I  wart  remover  drug  products: 

a.  Indications.  (1)  "For  the  removal  of 
common  warts.  The  common  wart  is 
easily  recognized  by  the  rough 
‘cauliflower-like’  appearance  of  the 
surface.” 

(2)  “For  the  removal  of  plantar  warts 
on  the  bottom  of  the  foot.  The  plantar 
wart  is  recognized  by  its  location  only 
on  the  bottom  of  the  foot,  its  tenderness, 
and  the  interruption  of  the  footprint 
pattern.” 

b.  Warnings.  (1)  “Do  not  use  if  you  are 
a  diabetic  or  have  poor  blood  circulation 
because  serious  complications  may 
result.” 

(2)  “Do  not  use  on  moles,  birthmarks, 
unusual  warts  with  hair  growing  from 
them,  genital  warts,  or  warts  on  the  face 
or  mucous  membranes.” 

(3)  “If  wart  shows  no  improvement 
after  12  weeks  of  treatment,  see  your  , 
doctor.” 

(4)  “Discontinue  use  if  excessive 
irritation  occurs.” 

(5)  “Do  not  use  near  eyes.” 

(6)  For  products  containing  collodion 
as  a  vehicle. 

(i)  “Highly  flammable,  keep  away 
from  fire  or  flame.” 

(ii)  “Store  at  room  temperature  away 
from  heat.” 

(iii)  “Keep  bottle  tightly  capped.” 

(iv)  “Avoid  inhaling  vapors.” 

(v)  “If  spilled  on  eyes,  flush  with 
water  to  remove  film  and  flush  with 
water  an  additional  15  minutes.” 

c.  Directions.  “Wash  affected  area 
and  soak  wart  for  5  minutes.  Gently 
remove  softened  area  of  the  wart  by 


rubbing  with  a  wash  cloth  or  emergy 
board.  Do  not  rub  hard  enough  to  cause 
bleeding.  Apply  product  once  daily  to 
the  wart  only.  Continue  treatment  until 
wart  disappears,  not  to  exceed  12 
weeks.” 

For  products  containing  salicylic  acid. 
"Keep  product  away  from  surrounding 
skin  preferably  by  encircling  the  wart 
with  a  ring  of  petrolatum.” 

B.  Category  II  Conditions. 

These  are  conditions  under  which 
active  ingredients  used  as  w'art 
removers  are  not  generally  recognized 
as  safe  and  effective  or  are  misbranded. 
The  Panel  recommends  that  the 
Category  II  Conditions  be  eliminated 
from  OTC  wart  remover  drug  products 
effective  6  months  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register. 

1.  Category  II  ingredients.  These 
ingredients  are  discussed  elsewhere. 

(See  Part  I.  paragraph  C.  above — 
Classification  of  Ingredients.) 

2.  Category  II  labeling,  the  Panel  has 
examined  the  submitted  labeling  claims 
for  wart  remover  drug  products  and  has 
classified  the  following  claims  as 
Category  II: 

a.  Claims  implying  a  “quick,” 
"painless.”  or  “effective”  removal  of 
warts.  Because  wart  remover  drug 
products  irritate  surface  tissue  and 
treatment  may  require  more  than  1  week 
of  use,  the  process  may  not  be  quick  and 
can  be  painful  depending  on  the 
individual  wart.  Because  some  warts 
may  resist  treatment  of  wart  remover 
drug  products,  the  Panel  concludes  that 
all  OTC  wart  remover  drug  products  are 
not  “effective”  for  all  warts  and 
therefore  disapproves  of  the  word 
“effective”  since  most  consumers  will 
interpret  this  word  to  mean  “100  percent 
effective”  which  it  may  not  be. 

b.  Claims  for  use  as  a  “keratolytic 
agent  for  the  removal  of  benign 
epithelial  tumors  such  as  common 
warts”  is  unlikely  to  be  understood  by 
the  majority  of  consumers  because  the 
terminology  is  scientific  and  implies  that 
this  product  can  be  used  to  treat  all 
benign  epithelial  tumors,  and  that  the 
consumer  will  recognize  the  difference 
between  benign  and  malignant  tumors. 
The  Panel  concluded  that  OTC  wart 
remover  products  should  be  labeled  for 
treating  common  and  plantar  warts  only. 

C.  Category  III  Conditions 

These  are  conditions  for  which  the 
available  data -are  insufficient  to  permit 
final  classification  at  this  time. 

1.  Category  III  ingredients 

Acetic  acid,  glacial 

Ascorbic  acid 
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Calcium  pantothenate 

Lactic  acid 

a.  Acetic  acid,  glacial.  The  Panel 
concludes  that  glacial  acetic  acid  is  safe 
in  concentrations  up  to  11  percent,  but 
there  are  insufficient  data  available  to 
determine  its  effectiveness  as  a  wart 
remover  active  ingredient. 

Glacial  acetic  acid  is  also  known  as 
concentrated  acetic  acid,  crystallizable 
acetic  acid,  ethanolic  acid,  and  vinegar 
acid.  It  contains  99.5  to  100.5  percent 
acetic  acid  (C2H4O*)  by  weight.  This 
acid  is  termed  “glacial"  because  of  its 
glassy  appearance  when  solid.  The 
freezing  point  is  15.6”  C,  and  its  boiling 
point  is  118°  C.  the  specific  gravity  is 
about  1.05  at  25°  C.  it  has  a  molecular 
weight  of  60.05  (Ref.  1).  > 

It  is  a  clear,  colorless  liquid  with  a 
pungent,  characteristic  odor.  When 
diluted  with  water,  it  has  an  acid  taste 
and  is  weakly  ionized.  It  is  miscible  in 
water,  alcohol,  acetone,  ether,  and 
glycerin.  It  is  immiscible  in  carbon 
tetrachloride  and  chloroform  (Refs.  2 
and  3).  Glacial  acetic  acid  is  produced 
synthetically  from  acetylene. 

Medicinally,  glacial  acetic  acid  is 
categorized  as  a  vesicant  (causing 
blistering]  and  as  a  caustic  (corrosive) 
(Refs.  2  and  4). 

(1)  Safety.  Caustics  are  used  as 
topical  agents  to  destroy  warts. 

According  to  DiPalma  (Ref.  5),  “local 
irritants  (for  example,  glacial  acetic 
acid)  are  applied  in  concentrations 
which  destroy  [wart]  tissue."  Care  must 
be  taken  to  apply  the  irritant  only  to  the 
wart  tissue.  Necrosis  (cell  death)  of  the 
wart  proceeds  with  some  surrounding 
inflammation,  and  in  a  few  days  the 
wart  may  be  removed  (Ref.  5). 

If  the  acid  spreads  onto  healthy  tissue, 
the  burn  should  be  treated  immediately 
by  flooding  with  water,  followed  by  the 
application  of  sodium  bicarbonate  or 
chalk  in  powder  form  or  by  sodium 
bicarbonate  in  saline  packs  (Ref.  3). 

A  manufacturer  (Ref.  6)  submitted 
safety  data  in  which  the  standard  Draize 
Irritation  Test  was  used  to  test  an  11 
percent  glacial  acetic  acid  in  acetone 
collodion  solution.  The  solution  was 
applied  to  intact  skin  and  abraded  skin 
of  six  shaved  albino  rabbits.  The  results 
showed  that,  when  describing  irritation 
on  a  scale  of  0  to  5.0,  glacial  acetic  acid 
in  acetone  collodion  is  within  the 
slightly  irritating  scale  with  a  primary 
irritation  factor  of  1.10. 

(2)  Effectiveness.  As  a  wart  remover, 
glacial  acetic  acid  may  be  applied  with 
a  cotton  applicator.  When  applied  to  the 
wart,  glacial  acetic  acid  produces  a 
mild-to-severe  inflammation,  often 
associated  with  hemorrhage  beneath  the 
wart.  The  inflammation  may  occur 


within  several  hours  after  the 
application  of  the  acid.  Exfoliation  of 
the  dessicated  tissue  takes  place  in  7  to 
10  days  (Ref.  7).  However,  there  are 
insufficient  data  available  on  the 
effectiveness  of  the  topical  use  of  glacial 
acetic  acid  as  a  wart  remover  active 
ingredient.  The  only  data  available . 
concern  the  combination  of  salicylic 
acid  and  glacial  acetic  acid.  (See  Part  III. 
paragraph  E.  below — Combination 
Policy.) 

(3)  Evaluation.  The  Panel  concludes 
that  glacial  acetic  acid  in  concentrations 
up  to  11  percent  is  safe,  but  there  are 
insufficient  data  at  this  time  to  establish 
its  effectiveness  as  a  wart  remover 
active  ingredient,  and  therefore  has 
placed  this  ingredient  in  Category  III. 
Data  to  demonstrate  effectiveness  will 
be  required  in  accordance  with  the 
guidelines  set  forth  below  for  OTC  wart 
remover  ingredients.  (See  Part  III. 
paragraph  D.  below — Data  Required  for 
Evaluation.) 
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b.  Ascorbic  acid.  The  Panel  concludes 
that  ascorbic  acid  is  safe,  but  there  are 
insufficient  data  available  to  determine 
its  effectiveness  as  a  wart  remover 
active  ingredient. 

Ascorbic  acid,  or  vitamin  C,  has  the 
niolecular  formula  CsHsOe  and  a 
molecular  weight  of  176.13.  It  is  stable 
when  dry,  but  is  easily  oxidized  in 
aqueous  solution  in  the  presence  of  air. 
Oxidation  is  accelerated  by  heat,  light, 
alkalies,  oxidative  enzymes,  and  traces 
of  copper  and  iron.  In  solution  it  has  a 
pleasant,  sharp,  acidic  taste  and  a  pH  of 
2.  One  gram  of  ascorbic  acid  dissolves 
in  about  3  mL  water;  it  is  insoluble  in 
ether,  chloroform,  benzene,  petroleum 
ether,  oils,  fats,  and  fat  solvents  (Refs.  1, 
2,  and  3). 


Ascorbic  acid  is  an  essential 
coenzyme  for  collagen  formation,  tissue 
repair,  and  synthesis  of  lipids  and 
proteins.  It  acts  as  a  reducing  agent,  as 
an  antioxidant,  and  is  necessary  for 
many  physiological  functions  (e.g., 
metabolism  of  iron  and  folic  acid, 
resistance  to  infection,  preservation  of 
blood  vessel  tonicity).  Ascorbic  acid  is 
readily  absorbed  from  the  small 
intestine.  After  tissue  saturation  occurs, 
the  excess  is  excreted  by  the  kidneys 
(Ref.  4). 

(1)  Safety.  Clinical  toxicity  is  low.  No 
harmful  effects  have  been  noted  with 
single  doses  of  1  to  6  g  in  adults,  even 
when  given  intravenously,  or  when 
plasma  concentrations  each  5  to  22  mg/ 
100  mL,  or  with  oral  administration  of  1 
g  daily  (Ref.  5). 

A  daily  intake  of  20  to  20  mg  ascorbic 
acid  is  sufficient  to  protect  an  adult  from 
classical  scurvy.  Forty-five  mg  is  the 
Recommended  Dietary  Allowance 
(RDA)  for  both  males  and  females  over 
11  years  of  age. 

The  prolonged  ingestion  of 
supplements  of  ascorbic  acid  in  excess 
of  about  3  g  daily  is  not  with  potential 
danger.  Gastrointestinal  disturbances 
(nausea  followed  by  some  diarrhea), 
kidney  or  bladder  stone  formation 
(resulting  from  an  increased  excretion  of 
oxalate,  urate,  and  calcium),  prenatal 
conditioning  of  the  fetus  to  deficiency 
symptoms,  interferences  with  simple 
tests  for  glycosuria,  and  interference 
with  the  anticoagulant  effect  of  heparin 
are  clinical  problems  which  may  occur 
(Ref.  1). 

(2)  Effectiveness.  There  are 
insufficient  data  available  on  the 
effectiveness  of  the  topical  use  of 
ascorbic  acid  as  a  wart  remover  active 
ingredient.  The  only  data  available 
concern  the  combination  of  ascorbic 
acid  with  calcium  pantothenate.  (See 
Part  III.  paragraph  E.  below — 
Combination  Policy.) 

(3)  Evaluation.  The  Panel  concludes 
that  ascorbic  acid  is  safe,  but  there  are 
insufficient  data  available  at  this  time  to 
establish  its  effectiveness,  and  therefore 
has  placed  this  ingredient  in  Category 
III.  Data  to  demonstrate  effectiveness 
will  be  required  in  accordance  with  the 
guidelines  set  forth  below  for  OTC  wart 
remover  ingredients.  (See  Part  III. 
paragraph  D.  below — Data  Required  for 
Evaluation.) 
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c.  Calcium  pantothenate.  The  Panel 
concludes  that  calcium  pantothenate  is 
safe,  but  there  are  insufficient  data 
available  to  determine  its  effectiveness 
as  a  wart  remover  active  ingredient. 

Calcium  pantothenate  is  the  calcium 
salt  of  pantothenic  acid.  It  has  the 
molecular  formula  CigSHsaCaNjOio  and  a 
molecular  weight  of  476.53.  It 
decomposes  between‘195°  to  196°  C,  is 
moderately  hygroscopic,  and  reasonably 
stable  to  air  and  light.  One  gram 
dissolves  in  2.8  mL  water.  It  is  soluble  in 
glycerin,  but  it  is  only  slightly  soluble  in 
alcohol  and  acetone.  The  pH  of  an 
aqueous  solution  (1  in  20]  is  between  7.2 
and  8.0.  Solutions  are  most  stable 
between  pH  5  and  7  (Ref.  1). 

Pantothenic  acid  (cyanocobalamine) 
is  a  component  of  coenzyme  A  which  is 
necessary  for  various  metabolic 
reactions  within  the  body.  Pantothenic 
acid  is  essential  for  the  intermediary 
metabolism  of  carbohydrates,  fats,  and 
protein.  No  proven  cases  of 
spontaneously  occurring  clinical 
deficiency  have  been  observed. 

Pantothenic  acid  is  present  in  almost 
all  plant  and  animal  tissue,  and  a 
balanced  2,500  calorie  diet  contains 
about  10  mg.  A  Recommended  Daily 
Allowance  (RDA)  has  not  been 
established,  but  an  intake  of  5  to  10  mg 
is  believed  to  be  adequate  (Refs.  2  and 
3). 

(1]  Safety.  Pantothenic  acid  is 
included  in  multiple  vitamin  prepartions 
as  the  calcium  or  sodium  salt.  It  is 
essentially  nontoxic  (Ref.  3).  It  has  been 
stated  that  0.8  to  lOg/kg  body  weight 
can  cause  death  by  respiratory  failure. 
Prolonged  feedings  with  subtoxic  doses 
do  not  cause  any  symptoms  (Ref.  4). 

Experimentally,  pantothenic  acid 
deficiency  has  been  produced  by 
administering  a  metabolic  antagonist, 
omego-methylpantothenic  acid,  together 
with  a  semisynthetic  diet  low  in  the 
vitamin.  The  deficiency  is  characterized 
by  weakness,  fatigue,  headache,  nausea, 
muscle  cramps,  and  poor  muscle 
coordination  (Ref.  3). 

The  Panel  believes  that  calcium 
pantothenate  is  safe  as  a  topical  agent 
because  of  its  safe  usage  internally. 

(2)  Effectiveness.  There  are 
insufficient  data  available  on  the 
effectiveness  of  the  topical  use  of 


calcium  pantothenate  as  a  wart  remover 
active  ingredient.  The  only  data 
available  are  on  the  combination  of 
calcium  pantothenate  and  ascorbic  acid. 
(See  Part  III.  paragraph  E.  below — 
Combination  Policy.) 

(3)  Evaluation.  T^e  Panel  concludes 
that  calcium  pantothenate  is  safe,  but 
thee  are  insufficient  data  available  at 
this  time  to  establish  its  effectiveness 
and  therefore  has  placed  this  ingredient 
in  Category  III.  Data  to  demonstrate 
effectiveifess  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  wart  remover 
ingredients.  (See  Part  III.  paragraph  D. 
below — Data  Required  for  Evaluation.) 
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d.  Lactic  acid.  The  Panel  concludes 
that  lactic  acid  is  safe,  but  there  are 
insufficient  data  available  to  determine 
the  effectiveness  of  lactic  acid  as  an 
OTC  wart  remover  active  ingredient 
when  used  within  the  dosage  limits 
specified  in  the  proposed  dosage  section 
stated  below. 

Lactic  acid  is  a  weak  acid,  syrupy  in 
consistency,  colorless  or  yellowish,  and 
nearly  odorless.  Lactic  acid  absorbes 
water  on  exposure  to  moist  air.  When  a 
solution  is  concentrated  to  above  50 
percent  by  boiling,  lactic  acid  lactate 
begins  to  form.  Concentrated  lactic  acid 
is  mixture  of  lactic  acid  (CsHeOj)  and 
lactic  acid  lactate  (CsHioOs).  Lactic  acid 
is  also  known  as  2-hydroxypropanoic 
acid.  It  has  the  equivalent  of  85  to  90 
percent  by  weight  of  lactic  acid  with  the 
anhydride,  lactic  acid  lactate,  amounting 
to  10  to  15  percent.  Lactic  acid  has  a 
specific  gravity  of  about  1.20.  It 
decomposes  when  distilled  under 
normal  pressure,  but  may  be  distilled 
without  decomposition  under  reduced 
pressure.  It  is  soluble  in  water,  alcohol, 
and  ether,  and  it  is  insoluble  in 
chloroform.  The  melting  point  is  16.8°  C, 
and  the  boiling  point  is  82°  to  85°  C  (Ref. 
1). 

(1)  Safety.  The  process  of  glycolysis  in 
tissues  consists  of  the  breakdown  of 
glycogen,  glucose,  or  other  sugars  to 
pyruvic  and  lactic  acids  (Ref.  2).  This  is 
a  process  of  carbohydrate  metabolism 
generally  characteristic  of  animal  cells. 


Thus,  lactic  acid  is  normally  present  in 
all  cells  of  the  body  in  small  amounts. 
Lactic  acid  accumulates  in  tissues  only 
when  oxidation  cannot  keep  up  with 
glycolytic  reaction,  and  pyruvic  acid  is 
reduced  to  lactic  acid  (Ref.  3).  Lactic 
acidosis,  as  well  as  an  organ 
hypoperfusion  (reduced  blood  volume  in 
organs]  may  result  in  poor  tissue 
oxygenation. 

According  to  Driesbach  (Ref.  4)  lactic 
acid  has  a  corrosive  effect  when  used 
topically  in  high  concentration. 

Van  Scott  and  Yu  (Ref.  5)  found  that 
concentrations  of  lactic  acid  in  topically 
applied  products  generally  range  from  5 
to  10  percent.  While  5  to  10  percent 
lactic  acid  has  been  used  in  most 
instances  on  test  sites,  it  was  found  that 
a  2-  to  5-percent  lactic  acid  was  better 
for  treatment  of  ichthyosis  (dryness, 
roughness,  and  scaliness)  on  large  areas 
or  on  the  whole  body  because  it  was 
less  irritating. 

Irritancy  resulting  from  the  usage  of  10 
percent  concentration  of  lactic  acid  was 
readily  reversed  by  temporary 
discontinuance  or  by  reducing  frequency 
of  applications  (Ref.  5). 

(2)  Effectiveness.  Lactic  acid  has  been 
used  for  many  years  in  the  treatment  of 
warts  and  is  still  included  in  the  formula 
of  wart  paints  appearing  in  some 
pharmacopeias  (Ref.  6).  Van  Scott  and 
Yu  (Ref.  5)  have  extensively  evaluated 
the  control  of  keratinization  with  a- 
hydroxy  acids  and  support  the  use  of 
lactic  acid  as  a  keratolytic.  Twelve  a- 
hydroxy  acids  plus  48  other  materials 
were  studied.  Lactic  acid,  in  a  5  percent 
concentration,  gave  the  most 
improvement  (return  to  normal  skin)  in 
patients  with  ichthyosiform  dermatoses 
(a  scaly  skin  disease).  These  were  all 
severe  congenital  hyperkeratotic 
problems  such  as:  lamellar  ichthyosis  (a 
skin  disorder  characterized  by 
roughness,  redness,  or  scaliness],  x- 
linked  ichthyosis,  ichthyosis  vulgartis. 
epidermolytic  hyperkeratosis,  and 
undiagnosed  types.  Test  sites,  3  to  6 
centimeters  (cm)  in  diameter,  were 
circumscribed  on  the  skin;  biopsies  were 
performed:  and  clinical  observations 
were  made  either  daily  or  weekly.  The 
substances  tested  were  fatty  acids, 
lower  molecular  weight  organic  mono- 
and  di-acids,  aromatic  acids  including 
salicylic  acid  and  analogues  thereof, 
amino  acids,  urea,  and  structurally 
related  compounds.  The  a-hydroxy 
acids  gave  the  most  improvement  while 
the  other  substances  tested  gave  little  or 
no  improvement.  It  was  noted  that  in 
•  most  instances,  although  5  to  10  percent 
concentrations  were  used  on  test  sites,  a 
2  to  5  percent  concentration  was  found 
to  be  better  for  use  on  larger  areas  due 
to  a  lower  potential  to  cause  irritation. 
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The  degree  of  irritancy  caused  by  10 
percent  concentrations  was  mild  and 
quickly  detected  by  patients. 
Reparations  used  in  the  testing  were 
water-in-oil  and  oil-iii-water  emulsion 
base  ointments  and  creams.  Except  for 
personal  patient  preference,  the  type  of 
vehicle  used  has  not  been  a  major  factor 
to  determine  final  effectiveness  (Ref.  5). 
Many  of  the  preparations  tested  were  in 
hydrophilic  ointment.  Although  none  of 
the  tests  were  done  on  warts,  this 
reference  is  cited  because  of  the 
similarity  between  the  treatment  of 
hyperkeratosis  of  ichthyosis  and  the 
treatment  of  hyperkeratosis  of  warts. 

According  to  Van  Scott  and  Yu  (Ref. 

5),  lactic  acid  appears  to  influence  the 
process  of  keratinization,  but  does  not 
seem  to  be  a  keratolytic  agent  by  itself. 

Van  Scott  and  Yu  found  that  lactic 
acid  is  one  of  a  group  of  compounds 
which  modify  keratinization  in 
ichthyosis.  Histologically 
(microscopically),  preparations  of 
biopsy  specimens  taken  from  treated 
and  untreated  skin  reveal  distinct 
changes  that  suggest  that  these 
compounds  may  cause  an  immediate 
effect  on  epidermis  keratinization.  One 
change  that  occurs  is  abrupt  loss  of  the 
entire  stratum  corneum.  This  is  seen 
clinically  by  sudden  separation  of  thick 
scales  to  reveal  a  normal  skin  surface. 
Another  change  is  a  significant  shedding 
to  reduce  the  thickness  of  the  epidermis. 

In  a  study  by  Bunney,  Nolan,  and 
Williams  (Ref.  6)  lactic  acid  in 
combination  with  salicylic  acid  was 
cited  as  having  been  used  for  many 
years  in  the  treatment  of  warts  and  is 
still  included  in  the  formula  of  wart 
paints  appearing  in  some 
pharmacopeiae.  A  paint  consisting  of  1 
part  salicylic  acid  (16.7  percent),  1  part 
lactic  acid  (16.7  percent),  and  4  parts 
collodion  was  used  in  this  study.  This 
preparation  proved  to  be  very  effective 
(70  percent  cure  rate)  in  the  treatment  of 
common  warts. 

A  double-blind  controlled  study  (Ref. 
7).  involving  50  patients,  comparing  a 
combination  of  5  percent  salicylic  acid 
and  3  percent  lactic  acid  in  flexible 
collodion  with  a  placebo  during  a  week 
study  period,  showed  that  74  percent  of 
the  study  warts  were  cleared  or 
improved  for  25  patients  using  the  active 
compound,  and  that  only  20  percent  of 
the  study  warts  were  cleared  or 
improved  for  25  patients  using  the 
placebo. 

The  Panel  could  find  no  data  on  the 
''use  of  lactic  acid  alone  in  treatment  of 
warts.  The  only  data  available  to  the 
Panel  concerning  lactic  acid  in  the 
treatment  of  warts  was  lactic  acid  in 
combination  with  salicylic  acid.  (See 


Part  III,  paragraph  E.  below — 
Combination  Policy.) 

(3)  Proposed  dosage.  Topical  dosage  is 
5  to  17  percent  lactic  acid  in  a  collodion 
vehicle. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  wart  remover 
active  ingredients.  (See  Part  III, 
paragraph  A.2.  above — Category  I 
labeling.) 

(5)  Evaluation.  The  Panel  concludes 
that  lactic  acid  is  safe,  but  there  are 
insufficient  data  available  at  this  time  to 
establish  its  effectiveness,  and, 
therefore,  the  Panel  has  placed  this 
ingredient  in  Category  III.  Data  to 
demonstrate  effectiveness  will  be 
required  in  accordance  with  the 
guidelines  set  forth  below  for  OTC  wart 
remover  ingredients.  (See  Part  III, 
paragraph  D.  below — Data  Required  for 
Evaluation.) 
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2.  Category  III  labeling.  The  Panel 
was  unable  to  identify  any  Category  III 
labeling. 

D.  Data  Required  for  Evaluation 

The  Panel  considers  the  protocols 
recommended  in  this  document  for  the 
studies  required  to  bring  a  Category  III 
ingredient  into  Category  I  to  be  in 
agreement  with  the  present  state  of  the 
art  and  does  not  intend  to  preclude  the 
use  of  any  advances  or  improved 
methodology  in  the  future. 

1.  Methods  of  study.  The  Panel 
recognizes  that  there  are  few  if  any 
appropriate  methods  or  protocols  for 
determining  the  safety  and  effectiveness 
of  wart  remover  active  ingredients. 
Additionally,  little  is  kqown  regarding 


the  growth  pattern,  immunology,  or 
metabolism  of  the  human  papilloma 
(wart)  virus.  However,  in  recent  years 
some  success  has  been  achieved  in 
growing  this  virus  in  tissue  culture  (Refs. 
1  and  2).  The  Panel  encourages  the 
further  development  of  an  invitro  tissue 
culture  method  which  may  possibly  be 
utilized  in  assaying  drug  effectiveness 
against  the  wart  virus. 

2.  Effectiveness.  It  is  necessary  to 
determine  the  effectiveness  of  wart 
remover  ingredients  through  human 
testing.  A  properly  designed  double¬ 
blind  study  should  be  performed  in 
which  the  ingredient  is  shown  to  provide 
a  significantly  higher  rate  of  wart 
removal  as  compared  to  the  placebo.  A 
12-week  testing  period  with  observation 
every  7  to  14  days  should  be  used  for 
both  common  and  plantar  warts.  A  95- 
percent  probability  level  can  be 
obtained  by  specifying  that  at  least  a  20- 
percent  difference  be  found  in  a  double¬ 
blind  test  between  the  control  and 
treatment  groups.  This  test  would  take 
into  account  the  high  rate  of 
spontaneous  remissions  (estimated  to  be 
as  high  as  30  percent). 

The  following  guidelines  are  given  as 
examples: 

The  clinical  trial  must  show  at  least  a 
20-percent  difference  in  cure  rate 
between  the  treatment  and  the  control 
group:  the  high  rate  of  spontaneous 
remissions  necessitates  the  use  of  a  very 
large  patient  population  to  show  that  the 
difference  is  not  a  chance  one,  4.e.,  a  20- 
percent  difference  requires  315  patients. 
A  1-percent  difference  requires  130,000 
patients;  persons  with  common  or 
plantar  warts  may  be  used;  the  method 
of  application  should  be  demonstrated, 
and*the  study  carried  out  by  a  doctor. 
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E.  Combination  Policy 

In  reviewing  OTC  wart  remover  drug 
combinations  the  Panel  applied  the 
regulation  in  §  330.10(a)(4)(iv)  which 
states: 

An  OTC  drug  may  combine  two  or  more 
safe  and  effective  active  ingredients  and  may 
be  generally  recognized  as  safe  and  effective 
when  each  active  ingredient  makes  a 
contribution  to  the  claimed  effect(s):  when 
combining  of  the  active  ingredients  does  not 
decrease  the  safety  or  effectiveness  of  any  of 
the  individual  active  ingredients;  and  when 
the  combination,  when  used  under  adequate 
directions  for  use  and  warnings  against 
unsafe  use,  provides  rational  concurrent 


Federal  Register  /  Vol.  45,  No.  194  /  Friday,  October  3,  1980  /  Proposed  Rules 


65617 


therapy  for  a  significant  proportion  of  the 
target  population. 

The  Panel  concurs  with  this 
regulation. 

In  addition,  the  Panel  believes  that 
active  ingredients  from  the  same 
therapeutic  category  that  have  the  same 
mechanism  of  action  should  not 
ordinarily  be  combined  unless  there  is 
some  advantage  on  a  beneOt-to-risk 
basis  over  the  single  ingredients  in 
terms  of  enhanced  effectiveness,  safety, 
patient  acceptance,  or  quality  of 
formulation. 

However,  in  some  cases  an  ingredient 
may  contribute  to  safety  and 
effectiveness  only  when  used  in  a 
specific  combination.  In  such  cases  the 
ingredient  will  be  permissable  in  the 
speciHc  combinations  and  not  as  a 
single  ingredient. 

The  Panel  does  not  recommend  any 
Category  I  or  Category  II  combinations. 

The  Panel  places  the  following 
combinations  in  Category  III:  salicylic 
acid  (5  to  17  percent)  with  lactic  acid  (5 
to  17  percent)  in  a  collodion  vehicle; 
salicylic  acid  (5  to  17  percent)  with 
glacial  acetic  acid  (11  percent)  in  a 
collodion  vehicle;  ascorbic  acid  (0.16 
percent)  with  calcium  pantothenate  (0.20 
percent). 

1.  Salicylic  acid  (5  to  17  percent)  with 
lactic  acid  (5  to  17  percent)  in  a 
collodion  vehicle.  La  the  study,  by 
Bunney,  Nolan,  and  Williams  (Ref.  1), 
involving  95  patients,  a  wart  paint 
consisting  of  16.7  percent  salicylic  acid 
and  16.7  percent  lactic  acid  in  flexible 
collodion  gave  a  cure  rate  of  67  percent 
for  common  warts  and  84  percent  for 
simple  plantar  warts.  The  study  noted 
that  the  paint  was  applied  nightly  by  the 
patient  at  home.  The  cure  rates  cited  for 
the  wart  paint  combination  are 
comparable  to  those  achieved  under  the 
supervision  of  a  doctor  with  the  use  of 
liquid  nitrogen,  which  is  considered  by 
many  dermatologists  to  be  the  treatment 
of  choice  in  removing  warts. 

A  double-blind  study  by  Arndt  and 
Clark  (Ref.  2)  evaluated,  during  a  4-week 
period,  a  combination  of  16.7  percent 
salicylic  acid  and  16.7  percent  lactic 
acid  in  flexible  collodion  against  a 
placebo,  applied  to  multiple  lesions  on 
anatomically  matched  sites.  Thirty-four 
patients  with  multiple  lesions  were 
studied.  Of  the  34  patients,  25  had 
common  warts,  5  had  juvenile  warts,  3 
had  plantar  warts,  and  1  had  a  genital 
wart.  The  test  subjects  were  instructed 
to  apply  the  lotions  supplied  to  each  set 
of  preidentified  lesions  every  24  hours. 
Results  demonstrated  that  21  of  34 
patients  (72  percent)  experienced 
improvement,  the  warts  disappearing  in 
14  of  the  21  'improved'  test  subjects  (66 


percent)  and  diminishing  in  size  in  the 
other  7  subjects.  Of  the  remaining  13  test 
subjects,  the  lesions  were  not  improved 
in  8  (28  percent),  and  the  5  other  patients 
dropped  out  of  the  study  (Ref.  2). 

A  4-week  double-blind  controlled 
study  involving  50  patients,  25  using  a 
combination  of  5  percent  salicylic  acid 
and  5  percent  lactic  acid  in  flexible 
collodion  and  25  using  a  placebo, 
showed  that  74  percent  of  the  study 
warts  were  cleared  or  improved  when 
using  the  active  compound.  Twenty-nine 
percent  of  the  placebo  group  warts  were 
cleared  or  improved  (Ref.  3). 

The  Panel  has  placed  salicylic  acid 
alone  in  Category  I,  but  could  find  no 
data  on  the  use  of  lactic  acid  alone  in 
the  treatment  of  warts.  The  Panel  feels 
that  the  lactic  acid  does  not  contribute 
greatly  to  the  effectiveness  of  the 
combination  and  that  salciylic  acid  is 
the  active  ingredient  which  acts  as  a 
keratolytic  agent  reducing  the  pool  of 
virus  present  in  the  keratin  layer  as  well 
as  lower  in  the  epidermis  and  which 
stimulates  an  immune  response  by 
provoking  a  mild  inflanunatory  reaction. 

The  Panel  concludes  that  data  which 
shows  that  lactic  acid  contributes  to  the 
increased  effectiveness  of  the 
combination  over  that  of  salicylic  acid 
alone  is  needed  to  established  Category 
I  conditions. 

2.  Salicylic  acid  (5  to  17 percent)  with 
glacial  acetic  acid  (11  percent)  in  a 
collodion  vehicle.  In  an  uncontrolled 
study  (Ref.  4)  on  the  effectiveness  of  a 
wart  paint  containing  14.2  percent 
salicylic  acid  and  11  percent  glacial 
acetic  acid  in  collodion  on  36  patients', 

27  had  common  warts,  6  had  plantar 
warts,  and  3  had  soft  corns.  It  was  found 
that  13  of  the  patients  with  common 
warts  were  cured  after  1  week,  and  7 
more  were  cured  after  2  weeks.  After  3 
weeks,  four  warts  were  removed  by 
cutting  away.  The  remaining  three  warts 
were  electro-desiccated  (burned  off). 
None  of  the  patients  with  plantar  warts 
was  cured  afler  1  week.  Two  patients 
with  plantar  warts  were  cured  after  2 
weeks  therapy  and  deep  curettage.  (Ref. 
4).  The  Panel  concludes  that  there  is 
insufficient  evidence  to  show  that  the 
addition  of  glacial  acetic  acid  to 
salicylic  acid  increases  its  effectiveness 
as  a  wart  remover. 

3.  Ascorbic  acid  (0.16  percent)  and 
calcium  pantothenate  (0.20  percent).  A 
preparation  containing  0.16  percent 
ascorbic  acid  and  0.20  percent  calcium 
pantothenate  in  a  starch  base  has  been 
used  for  the  past  23  years  to  treat  warts. 
According  to  the  manufacturer  (Ref.  5)  it 
is  painless  and  safe. 

Linn  (Ref.  6)  treated  109  patients  with 
this  preparation  of  0.16  percent  ascorbic 
acid  and  0.20  percent  calcium 


pantothenate  twice  daily  for  2  or  more 
weeks  (some  for  over  6  weeks).  Seventy- 
one  of  this  study  group  had  common 
warts  and  38  had  plantar  warts.  Of 
those  with  common  warts,  27  percent 
were  cured  and  46  percent  were 
improved.  Of  those  with  plantar  warts, 

29  percent  were  cured  and  29  percent 
were  improved.  A  strikingly  higher  rate 
of  response  was  seen  at  2  weeks  and  at 
4  weeks  than  at  later  periods.  Warts 
which  had  been  present  for  less  than  6 
months  were  more  likely  to  respond 
than  warts  of  longer  duration.  Unn’s 
study  was  not  controlled,  and  her  results 
along  with  others  such  as  Brezaks  (Ref. 

7)  can  be  ascribed  to  suggestion  or  to 
the  spontaneous  disappearance  of 
warts. 

One  controlled  study  was  performed 
by  Reiss  (Ref.  7)  on  10  patients  with 
multiple-bilateral  warts.  On  the  right 
side  of  the  body,  the  ascorbic  acid- 
calcium  pantothenate  paste  was 
applied;  on  the  left  side  of  the  body,  a 
“control”  ointment  was  applied.  Six 
patients  with  bilateral  (on  both  sides) 
warts  on  hands  and  arms  gave  the 
following  results:  3  were  cured  on  the 
right  side  but  not  on  the  left;  2  improved 
faster  on  the  right  side  than  on  the  left;  1 
was  refractory  (no  improvement) 
bilaterally.  Four  patients  with  plantar 
warts  showed  the  following  results: 
none  of  the  lesions  treated  with  the 
control  showed  improvement:  two 
patients,  one  with  two  lesions  and  one 
with  three  lesions  showed  a  complete 
cure  in  5  and  6  weeks  respectively  when 
treated  with  the  active  medication.  Two 
other  patients  showed  no  response  after 
8  weeks  of  treatment  with  the  active 
medication.  Reiss  concluded  that  the 
medication  was  effective,  but 
"biostatistical  data  compiled  from  a 
larger  number  of  patients  would  be  more 
desirable  for  a  final  evaluation.” 

The  Panel  concludes  that  data 
showing  contribution  of  the  individual 
active  ingredients  to  the  effectiveness  of 
the  combination  is  needed  to  establish 
Category  I  conditions. 
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The  agency  has  determined  that  in 
accordance  with  21  CFR  25.24(d)(9) 
(proposed  in  the  Federal  Register  of 
December  11. 1979:  44  FR  71742)  this 
proposal  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  201,  502, 
505,  701,  52  Stat.  1040-1042  as  amended. 
1050-1053  as  amended,  1055-1056  as 
amended  by  70  Stat.  919  and  72  Stat.  948 
(21  U.S.C.  321,  352,  355,  371))  and  the 
Administrative  Procedure  Act  (secs.  4,  5. 
and  10,  60  Stat.  238  and  243  as  amended 
(5  U.S.C.  553,  554.  702,  703,  704))  and 
under  authority  delegated  to  the 
Commissioner  (21  CFR  5.1),  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  by  adding  to 
Part  358,  new  Subpart  B.  to  read  as 
follows: 

PART  358— MISCELLANEOUS 
EXTERNAL  DRUG  PRODUCTS  FOR 
OVER-THE-COUNTER  HUMAN  USE 
***** 

Subpart  B— Wart  Remover  Drug  Products 

Sec. 

358.101  Scope. 

358.103  Definitions. 

358.110  Wart  remover  active  ingredient.s 
358.150  Labeling  of  wart  remover  drug 
products. 

Authority:  Secs.  201,  502,  505,  701,  52  Stat. 
1040-1042  as  amended.  1050-1053  as 
amended.  1055-1056  as  amended  by  70  Stat. 
919  and  72  Stat.  948  (21  U.S.C.  321,  352.  355. 
371);  (5  U.S.C.  553,  554,  702,  703.  704). 

Subpaii  B — Wart  Remover  Drug 
Products 

§  358.101  Scope. 

(a)  An  over-the-counter  wart  remover 
drug  product  in  a  form  suitable  for 
topical  application  is  generally 
recognized  as  safe  and  effective  and  is 
not  misbranded  if  it  meets  each 
condition  in  this  subpart  and  each 
general  condition  established  in  §  330.1 
of  this  chapter. 

(b)  References  in  this  subpart  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 

§358.103  Definitions. 

Wart  remover  drug  product.  A  drug 
product  applied  to  common  or  plantar 
warts  to  aid  in  their  removal. 


§  358.1 10  Wart  remover  active  Ingredient 

Salicylic  acid  5  to  17  percent  in  a 
collodion  vehicle. 

§  358. 1 50  Labeling  of  wart  remover  drug 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any.  and  identifies 
the  product  as  a  "wart  remover.” 

(b)  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
“Indications"  that  is  limited  to  one  or 
both  of  the  following  phrases: 

(1)  “For  the  removal  of  common  warts. 
The  common  wart  is  easily  recognized 
by  the  rough  ‘cauliflower-like’ 
appearance  of  the  surface." 

(2)  “For  the  removal  of  plantar  warts 
on  the  bottom  of  the  foot.  The  plantar 
wart  is  recognized  by  its  location  only 
on  the  bottom  of  the  foot,  its  tenderness, 
and  the  interruption  of  the  footprint 
pattern." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading,  “Warnings”: 

(1)  For  products  containing  any 
ingredient  identified  in  §  358.110.  (i)  “Do 
not  use  if  you  are  a  diabetic  or  have 
poor  blood  circulation  because  serious 
complications  may  result." 

(ii)  “Do  not  use  on  moles,  birthmarks.  ‘ 
unusual  warts  with  hair  growing  from 
them,  genital  warts,  or  warts  on  the  face 
or  mucous  membranes." 

(iii)  “If  wart  shows  no  improvement 
after  12  weeks  of  treatment,  see  your 
doctor." 

(iv)  “Discontinue  use  if  excessive 
irritation  occurs." 

(v)  “Do  not  use  near  eyes." 

(2)  For  products  containing  collodion 
as  a  vehicle,  (i)  “Highly  flammable,  keep 
away  from  fire  or  flame." 

(ii)  "Store  at  room  temperature  away 
from  heat.” 

(iii)  “Keep  bottle  tightly  capped." 

(iv)  “Avoid  inhaling  vapors.” 

(v)  “If  spilled  on  eyes,  flush  with 
water  to  remove  film  and  flush  with 
water  an  additional  15  minutes.” 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
“Directions,"  followed  by  “or  as 
directed  by  a  doctor": 

(1)  For  products  containing  any 
ingredient  identified  in  §  358.110.  “Wash 
affected  area  and  soak  wart  for  5 
minutes.  Gently  remove  softened  area  of 
the  wart  by  rubbing  with  a  wash  cloth 
or  emery  board.  Do  not  rub  hard  enough 
to  cause  bleeding.  Apply  product  once 
daily  to  the  wart  only.  Continue 
treatment  until  wart  disappears,  not  to 
exceed  12  weeks." 


(2)  For  products  containing  salicylic 
acid  identified  in  §  358.110.  “Keep 
product  away  from  surrounding  skin 
preferably  by  encirciling  the  wart  with  a 
ring  of  petrolatum." 

Interested  persons  are  invited  to 
submit  their  comments  in  writing 
(preferably  in  four  copies  and  identified 
with  the  Hearing  Clerk  docket  number 
found  in  brackets  in  the  heading  of  this 
document)  regarding  this  proposal  on  or 
before  January  2, 1981.  Comments 
should  be  addressed  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  and  may  be 
accompanied  by  a  supporting 
memorandum  or  brief.  Comments 
replying  to  comments  may  also  be 
submitted  on  or  before  February  2. 1981. 
Comments  may  be  seen  in  the  above 
office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  accordance  with  Executive  Order 
12044,  the  economic  effects  of  this 
proposal  have  been  carefully  analyzed, 
and  it  has  been  determined  that  the 
proposed  rulemaking  does  not  involve 
major  economic  consequences  as 
defined  by  that  order.  A  copy  of  the 
regulatory  analysis  assessment 
supporting  this  determination  is  on  file 
with  the  Hearing  Clerk,  Food  and  Drug 
Administration. 

Dated:  September  25, 1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-30789  nied  10-2-80: 8:45  am| 

BILLING  CODE  4110-03-M 


21  CFR  Part  444 

[Docket  No.  79  N-0341;  DESI  Nos.  8615, 
9152, 9188,  and  50188] 

Oligosaccharide,  Peptide,  and  Certain 
Other  Antibiotic  Drugs 

Correction 

* 

In  FR  Doc.  80-26520  appearing  on 
page  57735  in  the  issue  of  Friday,  August 
29, 1980,  make  the  following  correction: 

(1)  On  page  57736,  third  column,  the 
word  “drug”  was  misspelled  in  the 
following  three  places:  the  fourteenth 
line  of  the  second  complete  paragraph, 
the  third  line  of  the  third  complete 
paragraph,  and  the  seventh  line  of  the 
fourth  complete  paragraph. 

(2)  On  page  57737,  column  one,  the 
bold  face  heading  for  §  444.342a  should 
have  appeared  as  follows: 
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§  444.342a  Neomycin  sulfate-ophthalmic 
suspension;  neomycin  sulfate- 
ophthalmic  solution  (the  blanks  being  filled 
in  with  the  established  name(s)  of  the  other 
active  ingredient(s)  present  In  accordance 
with  paragraph  (a)(1)  of  this  section). 

And  in  the  second  column,  the 
heading  for  §  444.342d  should  have 
appeared  as  follows: 

§  444.342d  Neomycin  sulfate-polymyxin  B 
sulfate-  ophthalmic  suspension 

(the  blank  being  filled  in  with  the 
established  name(s)  of  the  other  active 
ingredientfs)  present  In  accordance  with 
paragrah  (a)(1)  of  this  section). 

(3)  In  the  second  column  of  page 
57737,  in  the  fourth  line  of  paragraph 
(a)(1)  of  §  444.342b,  “.  .  .  1.7  milligrams 
of  neomycin  .  .  ."  should  have  read 

“.  .  .  1.75  milligrams  of  neomycin  .  .  .” 

(4)  On  page  57738,  §  444.342k  (a)(2), 
should  have  read,  "(2)  Labeling.  It  shall 
be  labeled  in  accordance  with  the 
requirements  of  §  432.5  of  this  chapter.” 

(5)  In  the  same  column,  in  §  444.342k, 
paragraph  (b),  starting  in  the  fifth  line, 

“.  .  .  accurately  weighed  portion  .  .  .” 
should  have  read  ".  .  .  accurately 
weighed  representative  portion  .  .  .”. 
Also,  in  line  sixteen,  “.  .  .  25  milliter 

.  .  .”  should  have  read  “.  .  .  25 
milliliters .  .  .”. 

BILLING  CODE  1S05-01-M 


21  CFR  Parts  801  and  899 

(Docket  No.  80N-0071] 

Restricted  Devices 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  tentatively 
determined  that  certain  medical  devices 
must  be  restricted  in  their  sale, 
distribution,  or  use  to  provide 
reasonable  assurance  of  their  safe  and 
effective  use,  FDA  made  this  tentative 
determination  on  the  basis  of  the 
potential  for  harmful  effect  or  on  the 
need  for  collateral  measures  to  ensure 
the  proper  use  of  restricted  devices.  The 
proposed  regulation  would  designate 
types  of  devices  to  be  restricted  and 
would  restrict  use  of  these  devices  to 
health  professionals,  including  licensed 
practitioners.  The  regulation  would  also 
establish  uniform  labeling  requirements 
for  restricted  devices  to  ensure  that 
health  professionals  have  sufficient 
information  to  use  them  safely  and 
effectively. 

DATES:  Comments  by  December  2, 1980; 
the  proposed  effective  date  of  a  final 
rule  based  on  this  proposal  is  180  days 
after  its  date  of  publication  in  the 
Federal  Register. 


ADDRESS:  Written  comments  should  be 
addressed  to  the  Hearing  Clerk  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  A.  Lidsky,  Bureau  of  Medical 
Devices  (HFK-70),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 

Silver  Spring,  MD  20910,  301-427-7114. 
SUPPLEMENTARY  INFORMATION:  Pub.  L. 
94-295,  the  “Medical  Device 
Amendments  of  1976”  (the 
amendments),  amending  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 

(21  U.S.C.  321  et  seq.)  became  law  on 
May  28, 1976.  Among  other  things,  the 
amendments  added  to  the  act  several 
provisions  concerning  “restricted 
devices.”  New  section  520(e)  of  the  act 
(21  U.S.C.  360j(e))  authorizes  FDA  to 
issue  regulations  imposing  restrictions 
on  the  sale,  distribution,  or  use  of 
devices  if,  because  of  their  potentiality 
for  harmful  effect  or  the  collateral 
measures  necessary  to  their  use,  FDA 
determines  that,  absent  such 
restrictions,  there  cannot  be  reasonable 
assurance  of  the  devices’  safety  and 
effectiveness.  New  section  502(r)  of  the 
act  (21  U.S.C.  352(r))  authorizes  FDA  to 
regulate  the  advertising  of  restricted 
devices.  Section  704(a)  of  the  act  (21 
U.S.C.  374(a)),  as  amended  by  Pub.  L. 
94-295,  authorizes  FDA  to  inspect 
certain  records  relating  to  restricted 
devices. 

Section  510(j)  of  the  act  (21  U.S.C. 
360(j)),  as  also  amended,  establishes 
additional  listing  requirements  for 
manufacturers  of  restricted  devices  (see 
Part  807,  21  CFR  Part  807).  Also,  new 
section  502(q)  of  the  act  (21  U.S.C. 

352(q))  provides  that  a  device  shall  be 
deemed  to  be  misbranded  if  it  is  sold, 
distributed,  or  used  in  violation  of 
regulations  prescribed  under  section 
520(e). 

Background 

Prior  to  enactment  of  the 
amendments,  FDA  restricted  the  sale 
and  distribution  of  devices  by  means  of 
the  “prescription”  device  regulation  in 
§  801.109  (21  CFR  801.109).  That 
regulation,  which  still  remains  in  effect, 
provides  that  the  sale  and  distribution  of 
certain  devices  may  be  done  only  by  or 
on  the  order  of  licensed  practitioners 
and  specifies  the  conditions  under 
which  the  devices  may  be  exempt  from 
the  “adequate  directions  for  use” 
labeling  requirements  of  section  502(f)(1) 
of  the  act  (21  U.S.C.  352(f)(1)). 

Upon  enactment  of  the  amendments, 
FDA  published  a  notice  in  the  Federal 
Register  (41  FR  22620;  June  4, 1976), 
announcing  the  agency’s  plans  to 


implement  the  new  law.  The  notice 
stated  that  FDA  considered  the  term 
“restricted  device”  to  include  all 
“prescription”  devices  as  defined  in 
§  801.109. 

Subsequently,  FDA  attempted  to 
inspect  several  manufacturers’  records 
relating  to  such  devices.  However,  some 
manufacturers  resisted  FDA’s  inspection 
efforts,  and  challenged  in  court  FDA’s 
interpretation  of  the  term  “restricted 
device.”  These  manufacturers  claimed 
that  before  FDA  may  use  its  new 
authority  to  inspect  related  records, 
section  520(e)  requires  that  FDA,  by 
regulation,  designate  such  devices  as 
“restricted.”  During  the  ensuing 
litigation,  two  United  States  District 
Courts  sustained  FDA’s  position  that 
devices  that  previously  were 
“prescription”  devices  became 
“restricted”  devices  by  operation  of  law 
on  the  date  of  enactment  of  the 
amendments.  In  re  Establishment 
Inspection  of  American  Technology. 

Inc.,  No.  CV  78-1727-LEW  (C.D.  Cal., 

June  14, 1978):  In  re  Establishment 
Inspection  of  Portex,  Inc.,  No.  MED-78- 
272  (D.  Mass.,  July  28, 1978). 

However,  in  three  related  cases, 
Becton,  Dickinson  and  Company  v.  Food 
and  Drug  Administration:  United  States 
v.  Becton,  Dickinson  and  Company:  and. 
In  the  Matter  of  the  Establishment 
Inspection  of  Bard-Parker,  Division  of 
Becton,  Dickinson  and  Company,  the 
United  States  District  Court  for  the 
Northern  District  of  New  York  ruled  4hat 
FDA  is  required  to  issue  regulations 
classifying  devices  as  “restricted” 
before  FDA  may  lawfully  exercise  its 
new  authority  to  inspect  related  records. 
448  F.  Supp.  776  (N.D.  N.Y.  1978).  Upon 
appeal  by  the  government,  the  United 
States  Court  of  Appeals  for  the  Second 
Circuit  affirmed  the  district  court’s 
decision.  589  F.2d  1175  (2d  Cir.  1978).  In 
a  second  case  involving  Portex,  Inc.,  the 
United  States  District  Court  for  the 
District  of  Massachusetts  and  the  United 
States  Court  of  Appeals  for  the  First 
Circuit,  following  the  Second  Circuit 
decision  in  the  Becton,  Dickinson  case, 
also  held  that  FDA  is  required  to  issue 
regulations  before  a  device  may  be 
“restricted”  within  the  meaning  of 
section  520(e)  of  the  act.  In  the  Matter  of 
the  Establishment  Inspection  of  Portex, 
Inc.,  Food  and  Drug  Administration, 
Appellant,  595  F.2d  84  (1st  Cir.  1979). 

The  issue  is  also  pending  in  two  related 
cases  before  the  United  States  District 
Court  for  the  Western  District  of 
Missouri,  United  States  v.  Sherwood 
Medical  Industries,  Inc.  et  al.  (No.  77- 
0890-CV-W-Z)  and  In  the  Matter  of  the 
Establishment  Inspection  of  Sherwood 
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Medical  Industries,  Inc.  (No.  77-0265- 
CV-W-Z). 

Significantly,  in  deciding  the  Becton, 
Dickinson  case,  the  Court  of  Appeals  for 
the  Second  Circuit  explicitly  rejected  the 
finding  of  the  District  Court  that  FDA  is 
required  to  issue  ‘‘restricted"  device 
regulations  on  a  device-by-device  basis. 
Rather,  the  Second  Circuit  sanctioned 
the  use  of  general  regulations. 

Moreover,  unlike  the  district  judge,  448  F. 
Supp.  at  779  and  n.  4,  we  do  not  read  section 
520(e)(l]  as  forbidding  the  Secretary  from 
using  language  approaching  the  generality  of 
the  statute  if,  after  appropriate  rulemaking 
procedures,  he  should  Hnd  it  impracticable  to 
be  more  specific.’  Certainly,  Congress  did  not 
mean  to  require  the  Secretary  to  wade  a 
tiresome  way  through  the  whole  area  of 
“devices”  and  make  specific  determinations 
with  respect  to  each — with  the  consequence, 
among  others,  that  a  new  device  would  not 
be  restricted  until  a  specific  rule  had  been 
developed  for  it.*  *  * 

As  noted  above,  this  opinion  was 
followed  by  the  decision  of  the  Court  of 
Appeals  for  the  First  Circuit  in  the 
Portex  case.  In  view  of  the  holdings  of 
the  two  courts  of  appeals,  FDA  has 
decided  to  issue  this  regulation  rather 
than  attempt  to  establish  through  further 
litigation  its  authority  to  regulate 
restricted  devices. 

Discussion  of  Proposed  Regulation 

The  term  “device,”  as  defined  in  the 
act,  covers  a  variety  of  products,  from 
relatively  simple  devices,  such  as 
adhesiye  bandages,  thermometers,  and 
canes,  to  complicated  devices  such  as 
kidney  dialysis  machines  and  heart 
pacers.  Some  devices  can  be  used  safely 
and  effectively  by  a  lay  person.  Other 
devices,  because  of  their  potential  for 
harmful  effects  or  collateral  measures 
necessary  to  their  use,  require  the 
special  skills,  training,  and  education  of 
a  qualified  health  professional  to  be 
used  safely  and  effectively  for  the 
devices’  intended  purposes.  This 
regulation  deals  with  the  latter  group  of 
devices,  those  that  can  be  used  safely 
and  effectively  only  by,  on  the  order  of. 
or  under  the  supervision  of,  a  qualified 
health  professional. 

Scope 

Proposed  §  899.1  is  a  general 
provision  that  defines  the  scope  of  the 
regulation.  It  states  that  the  regulation 
establishes  the  types  of  devices  that  are 
restricted  as  to  sale,  distribution,  or  use: 
that  such  restricted  devices  are  subject 
to  labeling  and  advertising 
requirements;  and  that  there  is  a 
procedure  by  which  exemptions  or 


I’Altemaflvely,  he  might  use  the  statutory 
language  as  a  catch-all.]  589  F.2d  1175. 1181  (1978). 


variances  from  these  requirements  may 
be  requested. 

Proposed  §  899.1(a]  states  that  the 
regulation  applies  to  any  device  that  is 
manufactured,  sold,  held  for  sale, 
imported,  or  offered  for  import  in  any 
State  or  territory  of  the  United  States, 
the  District  of  Columbia,  or  Puerto  Rico. 
Proposed  §  899.1(b)  sets  out  the 
procedure  for  requesting  an  exemption 
or  a  variance  from  the  requirements  of 
the  regulation. 

Proposed  §  899.1(c)  provides  that  FDA 
may  impose  restrictions  that  are 
different  from,  or  in  addition  to,  the 
restrictions  imposed  by  this  regulation. 
FDA  may  impose  these  restrictions  in 
one  of  two  ways,  by  regulation  or  by 
order.  For  example,  FDA  may  issue 
further  restricted  device  regulations 
either  under  section  520(e)  of  the  act  or 
when  issuing  a  regulation  establishing  a 
performance  standard  under  section 
514(a)(2)(B)(v)  of  the  act  (21  U.S.C. 
360d(a)(2)(B)(v)).  FDA  may  also  impose 
restrictions  by  order  when  approving  an 
application  for  premarket  approval  or 
when  declaring  a  product  development 
protocol  completed,  as  provided  in 
sections  515(d)(l)(B)(ii)  and  (f)  of  the  act 
(21  U.S.C.  360e(d)(l)(B)(ii)  and  (f)). 

Section  899.1(d)  lists  other  regulatory 
controls  that  apply  to  devices  which 
FDA  has  restricted  by  regulation.  These 
additional  controls  include  the 
following;  inspection  of  records  under 
section  704(a)  of  the  act;  device  listing 
under  section  510(j)  of  the  act  and  Part 
807  (21  CFR  Part  807);  and  advertising 
under  section  502(q)  and  (r)  of  the  act 
and  Subpart  D  of  this  proposed 
regulation.  Also,  under  section  502(q)  a 
device  will  be  deemed  misbranded  and 
subject  to  enforcement  action  by  FDA  if 
distributed  in  violation  of  regulations 
prescribed  under  section  520(e)  of  the 
act. 

It  should  be  noted  that  even  though 
FDA  may  designate  a  device  as 
restricted  either  by  regulation  or  by 
order,  the  regulatory  controls  listed  in 
§  899.1(d)  apply  only  to  the  devices  that 
FDA  has  restricted  by  regulation.  Thus, 
the  controls  appjy  only  to  devices 
designated  as  restricted  under  this 
regulation  or  by  a  separate  regulation 
issued  either  under  the  general 
restricted  device  provisions  of  section 
520(e)  or  a  performance  standard 
established  under  section  514.  These 
additional  regulatory  controls  do  not 
apply  to  devices  that  are  restricted  by 
FDA  solely  by  an  order  approving  an 
application  for  premarket  approval  or  a 
product  development  protocol  declared 
completed  under  section  515  of  the  act. 
A  device  that  is  distributed  by  a 
manufacturer  in  violation  of  restrictions 
imposed  by  an  order  issued  under 


section  515  may,  however,  be  subject  to 
proceedings  to  revoke  an  approval 
granted  under  section  515. 

Definitions 

Proposed  §  899.3(b)  adopts  the 
definition  of  “device”  in  section  201(h) 
of  the  act  (21  U.S.C.  321(h)).  The 
definition  includes  in  vitro  reagents. 

And,  as  provided  in  §  899.20,  some  in 
vitro  reagents — those  intended  for  use 
by,  on  the  order  of,  or  under  the 
supervision  of  health  professionals — 
would  be  restricted. 

Proposed  §  899.3(d)  defines  the  term 
“health  professional.”  A  health 
professional  is  a  person  licensed, 
registered,  authorized,  or  otherwise 
permitted  by  the  United  States  or  the 
jurisdiction  in  which  the  person 
practices  or  works,  to  administer,  sell, 
use,  dispense,  or  order  the  use  of 
restricted  devices.  This  definition 
includes,  for  example,  medical  and 
dental  practitioners,  pharmacists, 
members  of  the  allied  health 
professions,  clinical  laboratory 
personnel,  and  clinical  laboratories. 

FDA  intends  to  rely  on  applicable 
Federal  or  State  requirements  to 
determine  whether  a  person  is  a  health 
professional  who  may  use  restricted 
devices. 

Types  of  Restricted  Devices 

Proposed  §  899.20  establishes  criteria 
for  designating  a  device  as  “restricted." 
The  agency  has  determined  that 
restricted  devices,  because  of  their 
potential  for  harmful  effect,  or  the 
collateral  measures  necessary  for  their 
use,  can  be  used  safely  and  effectively 
only  by,  on  their  order  of,  or  under  the 
supervision  of  a  health  professional.  In 
developing  the  criteria  for  designating  a 
device  as  restricted,  FDA  reviewed  the 
types  of  devices  that  currently  are 
subject  to  “prescription”  dispensing 
under  21  CFR  801.109.  These  current 
“prescription”  devices  require  the 
special  training,  knowledge,  and 
experience  of  a  health  professional  to  be 
used  safely  and  effectively.  By  their 
nature,  these  devices  require  surgery,  or 
are  used  in  the  diagnosis  and  treatment 
of  diseases  that  can  be  properly 
recognized  and  treated  only  by  persons 
who  have  special  training  and 
education.  However,  the  current 
determination  that  a  device  is  a 
“prescription”  device  is  quite  subjective. 
Often,  the  determination  is  made  by  the 
manufacturer.  To  make  the  restricted 
device  criteria  more  objective,  and  to 
reflect  more  accurately  the  intent  of 
Congress  that  restrictions  be  imposed  on 
devices  that  require  such  treatment  for 
their  safe  and  effective  use,  FDA 


Federal  Register  /  Vol.  45,  No.  194  /  Friday,  October  3,  1900  /  Proposed  Rules 


65621 


proposes  that  the  following  types  of 
devices  be  restricted. 

1.  An  invasive  device  that  is  intended 
to  penetrate  or  pierce  the  skin  or 
mucous  membranes  of  the  body,  the 
ocular  cavity,  the  urethra,  the  ear 
beyond  the  external  auditory  canal,  the 
nose  beyond  the  nares,  the  mouth 
beyond  the  pharynx,  the  anal  canal 
beyond  the  rectum,  or  the  vagina 
beyond  the  cervical  os; 

2.  A  device  intended  to  be  implanted 
into  the  body  or  one  that  replaces  or 
corrects  a  body  part  or  function; 

3.  A  device  intended  to  introduce 
energy  on  or  into  the  body: 

4.  A  device  intended  to  deliver 
medicinal  gas  to  the  body; 

5.  A  device,  other  than  an  in  vitro 

diagnostic  product,  intended  for  use  in 
the  diagnosis  of  diseases  or  other 
conditions,  or  for  monitoring  v, 

physiological  functions:  or 

6.  An  in  vitro  diagnostic  product,  as 
defined  in  §  809.3(a)  (21  CFR  809.3(a)), 
that  is  intended  to  be  used,  or  to  provide 
information  that  will  be  used, 
interpreted,  or  analyzed,  by  a  health 
professional. 

Exclusions 

Proposed  §  899.21  excludes  from  the 
requirements  of  Part  899  those  devices 
that  meet  the  specific  criteria  of 
§  899.20(a)-(f),  but  do  not  otherwise 
present  a  potential  for  harmful  effect,  do 
not  require  collateral  measures  for  their 
safe  and  effective  use,  and  for  which 
adequate  directions  for  safe  and 
effective  lay  use  can  be  written.  It  is 
FDA’s  intent  that  devices  appropriate 
for  self  care  to  available  to  consumers 
without  a  prescription. 

Proposed  §  899.21(a)  exempts  insulin 
hypodermic  needles,  emergency  oxygen, 
heating  pads,  vaporizers,  stethoscopes, 
sphygmomanometers,  thermometers, 
and  otoscopes  from  the  restricted  device 
labeling  requirements. 

Proposed  §  899.21(b)  specifies  the 
labeling  requirements  for  unrestricted 
devices.  Such  devices  must  be  labeled  in 
accordance  with  section  502  of  the  act 
and  subparts  A  and  C  of  21  CFR  Part  801 
and  21  CFR  809.10  (a)  and  (b),  if 
applicable. 

Proposed  §  899.21(c)  states  that  FDA 
will,  upon  request,  provide  an  opinion  as 
to  whether  a  speciflc  device  is  subject  to 
the  labeling  requirements  of  Part  899  or 
other  labeling  requirements.  FDA  will 
respond  to  requests  for  such  opinions 
after  publication  of  the  final  regulation. 

Labeling 

Proposed  §  899.40(a)  describes  the 
general  requirements  for  labeling  of 
restricted  devices.  Restricted  devices 
that  meet  the  labeling  requirements  of 


this  regulation  will  be  exempt  from  both 
section  502(f)(1)  of  the  act  and  §  801.5 
(21  CFR  801.5)  relating  to  adequate 
directions  for  lay  use. 

Proposed  §  899.40(b)  requires  that  all 
labeling  for  restricted  devices  shall  be 
informative  and  accurate  and  shall  not 
be  false  or  misleading  in  any  particular. 
Proposed  §  899.40(b)  also  reinforces  the 
intent  of  section  201(n)  of  the  act  (21 
U.S.C.  321(n)),  which  describes  the 
circumstances  under  which  a  device 
may  be  deemed  misbranded  because  the 
labeling  or  advertising  fails  to  reveal 
material  facts  with  respect  to 
consequences  that  may  result  from  use 
of  the  device. 

Proposed  §  899.40(c)  requires  all 
labeling  that  contains  directions  for  use 
to  bear  the  date  it  was  approved  or.  in 
the  event  labeling  has  been  revised,  the 
date  of  the  latest  revision.  The  date 
must  be  printed  prominently  and  placed 
immediately  following  the  last  section  of 
the  labeling. 

Proposed  §  899.40(d)  provides  that  the 
label  and  all  other  labeling  for  a 
restricted  device  must  bear  a  specific 
legend  identifying  the  device  as 
restricted.  The  regulation  would  require 
the  following  legend:  “Restricted  Device: 
Federal  law  restricts  the  sale, 
distribution,  or  use  of  this  device  to,  by, 
or  on  the  lawful  order  of,  a  health 
professional.”  The  manufacturer  would 
be  permitted  to  substitute  the  specific 
type  of  health  professional  applicable  to 
the  device,  e.g.,  “physician”  or  “dentist,” 
for  the  words  “health  professional.”  A 
manufacturer  would  also  be  permitted  to 
impose  additional  restrictions  provided 
they  are  reasonable,  do  not  conflict  with 
restrictions  imposed  by  FDA,  and  are 
otherwise  lawful.  Thus,  the 
manufacturer  could  indicate  that  the 
device  should  be  used  only  in  special 
circumstances  or  by  specially  qualified 
persons,  for  example,  by  health 
professionals  with  specialized  training 
in  the  use  of  the  device. 

Proposed  §  899.40(e)  provides  that  a 
restricted  in  vitro  diagnostic  device  must 
also  meet  the  labeling  requirements  for 
in  vitro  diagnostic  products  in  present 
§  809.10(a)  and  (b)  (21  CFR  809.10  (a) 
and  (b)). 

Proposed  §  899.40(f)  establishes 
special  requirements  relating  to  labeling 
format  and  content  for  devices  other 
than  in  vitro  diagnostics. 

Proposed  §  899.40(f)(1)  requires  that 
each  restricted  device  have  labeling, 
either  on  or  within  a  package  from 
which  the  device  is  to  be  dispensed,  that 
furnishes  information  to  enable  the 
health  professional  to  use  the  device 
safely  and  for  the  purposes  for  which  it 
is  intended. 


Proposed  §  899.40(f)(2)  establishes 
specific  format,  order,  and  section 
headings  for  labeling  as  follows: 
Description,  Indications  and  Usage, 
Information  for  use.  Contraindications, 
Warnings,  Precautions,  Adverse  Effects, 
and,  where  necessary.  References.  If 
there  are  no  known  contraindications, 
warnings,  precautions,  or  adverse 
effects,  the  labeling  shall  under  each  of 
the  heaings  indicate  “none”  or  “none 
known.”  The  specific  information  that 
must  appear  under  each  of  these 
headings  is  set  forth  in  §  899.40(f)(3). 

Proposed  §  899.40(g)  provides  that  a 
restricted  device  (other  than  an  in  vitro 
diagnostic  product)  whose  use  is 
commonly  known  to  health 
professionals  who  are  sufficiently 
trained  and  knowledgeable  in  the  use  of 
such  devices,  need  not  contain  the 
complete  labeling  format  required  by 
§  899.40.  Such  devices,  if  labeled  with 
the  information  required  under 
§  899.40(a)-(d)  and  §  899.40(f)(3)(i),  may 
exclude  some  or  all  of  the  other  labeling 
required  under  §  899.40.  Examples  of 
devices  that  may  be  labeled  with  a 
limited  labeling  format  are  surgical  tools 
and  dental  instruments  such  as  scalpels, 
scissors,  forceps,  clamps,  retractors, 
dental  burs,  scalers,  and  dental 
explorers. 

Proposed  §  899.40(h)  requires  a 
manufacturer  to  provide  patient  labeling 
if  FDA  requests.  Such  patient  labeling 
shall  contain  information  dealing  with 
use  of  the  device,  its  effects, 
maintenance,  calibration,  warning, 
potential  risks,  and  any  other  relevant 
information,  written  in  language  that  a 
lay  person  can  understand. 

Advertising 

Proposed  §  899.60  sets  forth  general 
requirements  for  restricted  device 
advertising.  This  section  states  that 
advertisements  for  a  restricted  device 
may  not  recommend  or  imply  any  use 
that  is  not  in  the  labeling  for  the 
restricted  device. 

Amendments  to  21  CFR  Part  801, 

Subpart  D 

Subpart  D  of  current  Part  801  (21  CFR 
801.109-801.127)  explains  when  a  device 
may  be  exempt  from  bearing  a  label  that 
contains  adequate  directions  for  use  by 
lay  persons.  Existing  §  801.109  describes 
the  specific  conditions  under  which  a 
prescription  device  may  be  exempt  from 
adequate  directions  for  use  and 
specifies  the  labeling  requirements 
manufacturers  must  follow  to  avoid 
having  their  product  become 
misbranded.  To  make  Subpart  D  of  Part 
801  conform  to  the  restricted  device 
regulation,  it  is  necessary  also  to 
propose  amendments  to  those  sections 


65622 


Federal  Register  /  Vol.  45.  No.  194  /  Friday,  October  3.  1980  /  Proposed  Rules 


of  Subpart  D  that  currently  reference  the 
prescription  device  regulation. 
Accordingly,  FDA  proposes  to  make 
conforming  amendments  to  §  §  801.109, 
801.110,  801.125,  and  801.127(b). 

Proposed  Effective  Date 

The  agency  intends  that  this  proposed 
regulation  will  become  effective  180 
days  after  the  final  regulation  is 
published  in  the  Federal  Register. 

Environmental  Impact 

The  Commissioner  of  Food  and  Drugs 
has  carefully  considered  the  potential 
environmental  effects  of  this  proposed 
action  and  has  concluded  that  the  action 
will  not  have  a  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement 
therefore  will  not  be  prepared.  The 
Commissioner's  findings  of  no 
significant  impact  and  the  evidence 
supporting  this  Hnding  contained  in  an 
environmental  assessment  (pursuant  to 
21  CFR  25.31,  proposed  December  11, 
1979;  44  FR  71742)  may  be  seen  in  the 
office  of  the  Hearing  Clerk,  Food  and 
Drug  Administration. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  201,  502, 
510,  514,  515,  520(e),  521,  701(a).  and 
704(a),  52  Stat.  1040-1042  as  amended, 
1050-1051  as  amended.  1055, 67  Stat.  477 
as  amended,  76  Stat.  794-795  as 
amended,  90  Stat.  546-559,  567,  574  (21 
U.S.C.  321,  352,  360,  360d,  360e,  360j(e), 
360k,  371(a),  and  374(a))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.1)  it  is 
proposed  that  Chapter  I  of  Title  21  of  the 
Code  of  Federal  Regulations  be 
amended  as  follows: 

PART  801-LABEUNG 

1.  Part  801  is  amended: 

a.  By  revising  §  801.109  to  read  as 
follows: 

§  801.109  Restricted  devices. 

A  restricted  device  labeled  in 
accordance  with  §  899.40  of  this  chapter 
shall  be  exempt  from  section  502(f)(1)  of 
the  act  and  §  801.5  relating  to  adequate 
directions  for  use  if  all  of  the  following 
conditions  are  met: 

(a)  The  device  is  in  the  possession  of 
a  person,  or  the  person’s  agent  or 
employees,  regularly  and  lawfully 
engaged  in  the  manufacture, 
transportation,  storage,  or  wholesale  or 
retail  distribution  of  such  a  device;  or. 

(b)  The  device  is  in  the  possession  of 
a  health  professional,  as  defined  in 

§  899.3(c)  of  this  chapter,  in  the  course 
of  his  or  her  professional  practice  or 
occupation. 


b.  By  revising  §  801.110,  to  read  as 
follows: 

§  801.1 10  Patient  use  of  restricted 
devices. 

A  restricted  device  shall  be  exempt 
from  section  502(f)(1)  of  the  act  and 
§  801.5  relating  to  adequate  directions 
for  use  and  §  899.40  of  this  chapter 
relating  to  labeling  of  restricted  devices 
if  the  device  is  in  the  possession  of  the 
patient  or  the  patient’s  lawful 
representative  after  having  been 
provided  by  a  health  professional  in  the 
course  of  his  or  her  professional 
practice,  or  upon  a  prescription  or  other 
order  lawfully  issued  by  a  health 
professional  in  the  course  of  his  or  her 
professional  practice,  who  has  provided 
to  the  patient  directions  for  use,  and 
cautionary  statements,  if  any,  and  any 
other  information  pertinent  to  the  use  of 
the  device. 

c.  By  revising  §  801.125  to  read  as 
follows: 

§801.125  Medical  devices  for  use  in 
teaching,  law  enforcement,  research,  and 
analysis. 

A  restricted  device  labeled  in 
accordance  with  §  899.40  of  this  chapter 
shall  be  exempt  from  section  502(f)(1)  of 
the  act  and  §  801.5  relating  to  adequate 
directions  for  use  if  shipped  or  sold  to, 
or  in  the  possession  of,  a  person 
regularly  and  lawfully  engaged  in 
instruction  in  pharmacy,  chemistry, 
medicine,  or  other  health  sciences,  not 
involving  clinical  use,  or  engaged  in  law 
enforcement,  or  in  research  not 
involving  clinical  use,  or  in  chemical 
analysis,  or  physical  testing,  and  is  to  be 
used  only  for  such  instruction,  law 
enforcement,  research,  analysis,  or 
testing. 

d.  In  §  801.127  by  revising  paragraph 
(b),  to  read  as  follows: 

§  801.127  Medical  devices;  expiration  of 
exemptions. 

***** 

(b)  The  exemptions  conferred  by 
§§  801.119  and  801.122  shall  continue 
while  the  exempted  device  is  used  for 
the  purpose(s)  for  which  it  is  exempted, 
or  until  it  is  relabeled  to  comply  with 
section  502(f)(1)  of  the  act.  If,  however, 
the  device  is  converted,  or  manufactured 
into  a  form  where  it  becomes  a 
restricted  device  within  the  meaning  of 
section  520(e)  of  the  act,  no  exemption 
shall  thereafter  apply  to  the  article 
unless  the  device  meets  the  labeling 
requirements  of  Part  899. 

2.  By  adding  new  Part  899  to  read  as 
follows: 


PART  899— RESTRICTED  DEVICES 
Subpart  A— General  Provisions 

Sec. 

899.1  Scope. 

899.3  Definitions. 

Subpart  B— Restricted  Devices 

899.20  Types  of  restricted  devices. 

899.21  Exclusions. 

Subpart  C— Labeling 

899.40  Labeling  requirements  for  restricted 
devices. 

Subpart  D— Advertising 

899.60  Restricted  device  advertising — 
general. 

Authority:  Secs.  201,  502,  510,  514,  515, 
520(e],  701(a],  and  704(a),  52  Stat.  1040-1042 
as  amended,  1050-1051  as  amended,  1055,  67 
Stat.  477  as  amended,  76  Stat.  794-795  as 
amended,  90  Stat.  546-559,  567,  574  (21  U.S.C. 
321,  352,  360,  360d,  360e,  360j(ei,  371(a].  and 
374(a)). 

Subpart  A— General  Provisions 
§  899.1  Scope. 

This  part  establishes  the  types  of 
devices  that  are  restricted  in  their  sale, 
distribution,  or  use  as  provided  in 
section  520(e)  of  the  act.  This  part  also 
establishes  labeling  and  advertising 
requirements  for  restricted  devices  and 
establishes  procedures  under  which  the 
Food  and  Drug  Administration  may 
grant  an  exemption  or  variance  from 
these  requirements.  References  in  this 
part  to  regulatory  sections  of  the  Code 
of  Federal  Regulations  are  to  Chapter  I 
of  Title  21  unless  otherwise  noted. 

(a)  Applicability.  This  part  shall  be 
applicable  to  any  device  that  is 
manufactured,  sold,  held  for  sale, 
imported,  or  offered  for  import  in  any 
State  or  territory  of  the  United  States, 
the  District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico. 

(b)  Exemptions  or  variances.  Any 
person  may  petition  for  an  exemption  or 
variance  from  any  of  the  requirements 
of  this  part.  Such  a  request  shall  be 
prominently  marked  with  the  words 
“Request  for  Exemption  (or  Variance) 
for  a  Restricted  Device”  (original  plus 
three  copies)  and  shall  be  sent  to  the 
Food  and  Drug  Administration,  office  of 
the  Hearing  Clerk  (HFA-305),  5600 
Fishers  Lane,  Rockville,  MD  20857.  The 
request  shall  present  complete  facts  in 
support  of  the  view  that  compliance 
with  the  provision  for  which  an 
exemption  or  variance  is  sought  is 
impractical  or  is  not  necessary  for  the 
protection  of  the  public  health.  FDA  will 
review  the  request  in  light  of  the  facts 
submitted  and  other  available 
information.  The  request  and  supporting 
documentation  will  be  available  to  the 
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public  in  accordance  with  the  FDA 
Public  Information  regulations  in  Part  20. 

(c)  Other  restrictions.  FDA  may,  by 
regulation,  also  impose  restrictions  on 
the  distribution  of  a  particular  device  or 
on  a  class  of  devices  under  the  general 
authority  to  restrict  devices  in  section 
520(e)  of  the  act;  FDA  may,  by 
regulation,  impose  additional 
restrictions  in  a  performance  standard 
established  under  section  514(a]  of  the 
act;  or  FDA  may,  by  order,  impose 
restrictions  under  sections  515  (d)  or  (f) 
of  the  act  when  approving  an 
application  for  premarket  approval  or 
when  declaring  a  product  development 
protocol  completed.  These  restrictions 
on  a  particular  device  or  on  a  class  of 
devices  are  in  addition  to  the 
restrictions  imposed  by  this  part. 

(d)  Other  regulatory  controls.  A 
device  that  is  restricted  by  regulation 
under  this  part,  or  by  regulation  under 
the  general  authority  of  section  520(e]  of 
the  act,  or  in  a  performance  standard 
established  by  regulation  under  section 
514(a)  of  the  act,  becomes  subject  to 
other  regulatory  controls  under  the  act 
and  FDA  regulations,  as  follows: 
manufacturers’  records  pertaining  to 
restricted  devices  shall  be  subject  to 
inspection  under  section  704(a]  of  the 
act;  manufacturers  shall  comply  with  the 
special  device  listing  requirements  of 
section  510(j)  of  the  act  and  Part  807; 
and  advertising  for  a  restricted  device 
shall  be  regulated  under  section  502  (q) 
and  (r)  of  the  act  and  Subpart  D  of  this 
Part  899.  Also,  a  device  will  be  deemed 
misbranded  under  section  502(q)  of  the 
act  if  it  is  sold,  distributed,  or  used  in 
violation  of  a  regulation  prescribed 
under  section  520(e)  of  the  act. 

§  899.3  Definitions. 

(a)  “Act"  means  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended. 

(b)  “Device”  means  a  device  as 
defined  in  section  201(h)  of  the  act. 

(c)  “FDA”  means  the  Food  amd  Drug 
Administration. 

(d)  “Health  professional”  means  a 
person  who  is  licensed,  registered, 
authorized,  or  otherwise  permitted  by 
the  United  States,  the  State  or  territory 
of  the  United  States,  the  District  of 
Columbia  or  the  Commonwealth  of 
Puerto  Rico  in  which  the  person 
practices  to  administer,  sell,  use, 
dispense,  or  order  the  use  of  a  restricted 
device  in  the  course  of  his  or  her 
professional  practive  or  occupation. 

Subpart  B— Restricted  Devices 

§  899.20  Types  of  restricted  devices. 

FDA  has  determined  that  certain 
types  of  devices,  because  of  their 
potential  for  harmful  effect,  or  the 


collateral  measmes  necessary  for  their 
proper  or  safe  use,  can  only  be  used 
safely  and  effectively  for  the  purposes 
for  which  they  are  intended,  by,  on  the 
order  of,  or  under  the  supervision  of,  a 
health  professional.  The  following  types 
of  devices  are  designated  as  restricted 
devices  subject  to  die  controls  described 
in  this  part: 

(a)  A  device  that  is  intended  to 
penetrate  or  pierce  the  skin  or  mucous 
membranes  of  the  body,  the  ocular 
cavity,  the  urethra,  the  ear  beyond  the 
external  auditory  canal,  the  nose 
beyond  the  nares,  the  mouth  beyond  the 
pharynx,  the  anal  canal  beyond  the 
rectum,  or  the  vagina  beyond  the 
cervical  os; 

(b)  A  device  intended  to  be  implanted 
in  the  body  or  for  correcting  or  replacing 
a  body  part  or  function; 

(c)  A  device  intended  to  introduce 
energy  on  or  into  the  body: 

(d)  A  device  intended  to  deliver 
medicinal  gas  to  the  body: 

(e)  A  device,  other  than  an  in  vitro 
diagnostic  product,  intended  for  use  in 
the  diagnosis  of  diseases  or  other 
conditions,  or  for  monitoring 
physiological  functions; 

(f)  An  in  vitro  diagnostic  product  as 
defined  in  §  809.3(a)  that  is  intended  to 
be  used,  or  interpreted,  or  analyzed,  by 
a  health  professional. 

§  899.21  Exclusions. 

(a)  General.  A  device  that  meets  the 
specific  criteria  of  §  899.20(a)  through  (f), 
but  does  not  otherwise  present  a 
potential  for  harmful  effect,  does  not 
require  collateral  measures  for  its  use, 
and  for  which  adequate  directions  for 
safe  and  effective  lay  use  can  be  written 
is  not  a  restricted  device  and  shall  not 
be  subject  to  the  requirements  of  this 
part.  Such  device  are  customarily  sold 
without  a  prescription  for  patient  self 
care  and  include:  insulin  hypodermic 
needles,  emergency  oxygen,  heating 
pads,  vaporizers,  stethoscopes, 
sphygmomanometers,  thermometers, 
and  otoscopes. 

(b)  Labeling  requirements.  A  device 
which  is  not  subject  to  the  requirements 
of  this  part  shall  be  labeled  in 
accordance  with  section  502  of  the  act 
and  subparts  A  and  C  of  Part  801,  the 
general  labeling  provisions,  the  labeling 
requirements  for  over-the-counter 
devices,  and  the  labeling  provisions  of 

§  809.10(a)  and  (b),  if  applicable. 

(c)  Determination  of  exclusion.  FDA 
will,  upon  request,  provide  an  opinion  as 
to  whether  a  specific  device  is  subject  to 
this  part  or  the  labeling  provisions  of 
Parts  801  and  809. 


Subpart  C — Labeling 

§  899.40  Labeling  requirements  for 
restricted  devices. 

(a)  A  restricted  device  shall  be 
labeled  in  accordance  with  this  part  and 
the  general  device  labeling  requirements 
of  Subpart  A  of  Part  801,  other  than 

§  801.5  relating  to  adequate  directions 
for  lay  use.  To  the  extent  any  applicable 
requirement  of  Subpart  A  of  Part  801  is 
inconsistent  with  a  requirement  of  this 
part,  the  requirement  of  this  part  shall 
apply. 

(b)  Labeling  for  a  restricted  device 
shall  be  informative  and  accurate,  shall 
not  be  false  or  misleading  in  any 
particular,  and  shall  include  all  material 
facts  relating  to  consequences  that  may 
result  from  use  of  the  device.  Labeling 
that  physically  accompanies  a  sterile 
device  shall  not  require  the  user  of  the 
device  to  compromise  the  sterility  of  the 
device  in  order  to  read  the  labeling,  e.g., 
the  labeling  shall  not  be  folded  within 
the  wrap  of  a  sterile  package. 

(c)  Labeling  for  a  restricted  device 
bearing  information  on  the  use  of  the 
device  shall  also  bear  the  date  of  its 
approval  or,  if  the  labeling  has  been 
revised,  the  date  of  the  latest  revision  of 
such  labeling.  The  date  must  be  printed 
prominently  and  placed  immediately 
following  the  last  section  of  the  labeling. 

(d)  The  label  and  labeling  for  a 
restricted  device  shall  bear  the 
statement:  “Restricted  Device:  Federal 
law  restricts  the  sale,  distribution,  or  use 
of  this  device  to,  by,  or  on  the  lawful 
order  of,  a  health  professional.”  In  lieu 
of  the  term  “health  professional,”  the 
label  may  list  the  specific  type  or  types 
of  health  professional  applicable  to  the 
device,  e.g.,  “physician,”  “dentist,”  etc. 
The  label  and  labeling  also  may  bear 
statements  that  the  device  should  be 
used  only  in  special  circumstances  or  by 
specially  qualified  persons,  e.g.,  health 
professionals  with  specialized  training 
in  the  use  of  the  device. 

(e)  An  in  vitro  diagnostic  device  that 
is  a  restricted  device  shall  also  conform 
to  labeling  requirements  for  in  vitro 
diagnostic  products  as  provided  in 

§  809.10(a)  and  (b). 

(f)  A  restricted  device,  other  than  an 
in  vitro  diagnostic  device,  shall  meet  the 
following  specific  labeling  requirements: 

(1)  The  device  shall  have  labeling,  as 
defined  in  section  201  (m)  of  the  act, 
either  on  or  within  a  package  from 
which  the  device  is  to  be  dispensed,  that 
furnishes  adequate  information  whereby 
the  health  professional  can  use  the 
device  safely  and  for  the  purposes  fur 
which  it  is  intended,  including  all 
purposes  foT  which  it  is  advertised  or 
represented. 
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(2)  Any  labeling  purporting  to  furnish 
such  adequate  information  for  the  safe 
and  effective  use  of  a  restricted  device 
shall  use  the  following  format,  order, 
and  section  headings:  Description, 
Indications  and  Usage,  Information  for 
use.  Contraindications,  Warnings, 
Precautions,  Adverse  Effects,  and  where 
necessary.  References.  If  there  are  no 
known  contraindications,  warnings, 
precautions,  or  adverse  effects,  the 
labeling  shall,  under  each  of  the 
headings,  indicate  “none”  or  “none 
known." 

(3)  Specific  information  appearing 
under  each  section  heading  as  listed  in 
paragraph  (f)(2]  shall  be  as  follows: 

(i)  Description:  This  section  of  the 
labeling  shall  contain: 

(o)  The  proprietary  name  and  the 
established  name,  if  any,  as  deHned  in 
section  502(e)  of  the  act; 

[b]  If  the  product  is  sterile,  a 
statement  of  that  fact;  and 

(c)  If  appropriate,  the  mode  of  action. 

(ii)  Indications  and  usage:  This  section 
of  the  labeling  shall  state  explicitly: 

(o)  That  the  device  is  indicated  in  the 
diagnosis  of  a  specific  recognized 
disease(s]  or  condition(s]  or  in  the  cure, 
mitigation,  treatment,  or  prevention  of  a 
specific  recognized  disease(s)  or 
condition(s),  and  where  applicable,  that 
the  device  is  indicated  for  the  relief  of 
symptoms  associated  with  a  disease  or 
condition; 

(6)  And  also  where  applicable,  that 
the  device  is  used  to  perform  a  specific 
function  or  provide  a  specific  capability 
in  conjunction  with  another  device 
function,  mode  of  therapy,  operation,  or 
other  procedure. 

This  section  of  the  labeling  shall 
contain  only  intended  indications  and 
uses  for  the  device  that  are  supported  by 
substantial  evidence  of  safety  and 
effectiveness  based  on  adequate  and 
well-controlled  studies,  including 
clinical  investigations,  where 
appropriate,  conducted  by  qualified 
experts  or  supported  by  other  valid 
scientific  evidence  from  which  it  can 
fairly  and  responsibly  be  concluded  by 
qualified  experts  that  the  device  will 
have  the  safety  and  effectiveness  that  it 
purports  or  is  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
labeling. 

(iii)  Information  for  use:  This  section 
of  the  labeling  shall  state  the 
recommended,  suggested,  or  preferred 
method,  technique,  or  procedure  for  the 
use,  or  the  administration,  of  the  device. 
Where  appropriate,  it  shall  also  include 


adequate  information  regarding 
calibration,  maintenance,  preventive 
maintenance,  or  inspection  procedures. 

(iv)  Contraindications:  This  section  of 
the  labeling  shall  contain  information 
pertaining  to  any  situation  or  condition 
in  which  the  device  should  not  be  used 
because  the  risk  of  use  clearly 
outweighs  any  possible  beneHt. 

(v)  Warnings:  This  section  of  the 
labeling  shall  contain  adequate  warning 
of  any  indication  of  a  serious  hazard, 
consequence,  or  condition  associated 
with  the  use  of  a  device.  The  warning 
shall  be  placed  on  both  the  label  and  the 
labeling.  If  possible,  the  warning  shall 
be  placed  on  the  label  of  the  immediate 
container,  or,  for  large  or  reusable 
devices,  or  when  otherwise  appropriate, 
on  the  device  itself  and  in  a  conspicuous 
manner. 

(vi)  Precautions:  This  section  of  the 
labeling  shall  list  all  other  conditions  or 
situations  in  which  the  use  of  the  device 
requires  that  special  care  be  exercised 
so  as  to  reasonably  ensure  the  safe  and 
effective  use  of  the  device.  It  shall  also 
state: 

(а)  The  limitation  of  usefulness  of  the 
device; 

(б)  Information  on  all  known  methods, 
techniques,  or  procedures  that  should  be 
avoided  when  applying  or  using  the 
device; 

(c)  Information  needed  for  patient 
counseling;  and, 

(d)  Any  tests  or  indicators  which  may 
be  helpful  in  following  the  patient's 
response  or  identifying  possible  adverse 
reactions. 

(vii)  Adverse  Effects:  This  section  of 
the  labeling  shall  list  all  known 
undesirable  ejects  reasonably 
associated  with  the  use  of  a  device. 

Such  adverse  effects  may  occur  as  part 
of  the  intended  action  of  the  device  or 
may  be  unpredictable  in  their 
occurrence. 

(viii)  References:  This  section  of  the 
labeling  shall  contain  a  reference  to 
specific  and  important  published  clinical 
studies  when  such  stucQes  are  necessary 
to  understand  the  information  provided 
in  the  labeling.  The  clinical  study  or 
reference  may  be  cited  in  the  labeling  if 
it  is  based  upon  or  constitutes  an 
acceptable  clinical  investigation. 
Specifle  textbook  references  also  may 
be  cited  if  they  provide  essential 
information  with  regard  to  the  specific 
device  or  to  a  procedure  that  is 
correlated  with  the  device. 

(g)  A  restricted  device  (other  than  an 
in  vitro  diagnostic  product)  whose  use  is 
-commonly  known  to  health 
professionals  who  are  sufficiently 


trained  and  knowledgeable  in  the  use  of 
such  devices  may,  if  labeled  with  the 
information  required  under  paragraphs 
(a)  through  (d)  and  the  product 
“Description”  required  under  paragraph 
(f)(3)(il>  be  labeled  without  some  or  all 
of  the  other  labeling  required  under  this 
section.  Examples  of  devices  that  are 
candidates  for  limited  labeling  are 
surgical  tools  and  dental  instruments 
such  as  scalpels,  scissors,  forceps, 
clamps,  retractors,  dental  burs,  scalers, 
and  dental  explorers. 

(h)  A  restricted  device  shall,  if  FDA 
requests,  bear  patient  labeling  that 
contains  information  dealing  with  the 
use  of  the  device,  its  effects, 
maintenance,  calibration,  warnings, 
potential  risks,  and  any  other  relevant 
information  in  language  that  a  lay 
person  can  understand. 

Subpart  D— Advertising 

§  899.60  Restricted  device  advertising- 
general 

Any  advertisement  for  a  restricted 
device  may  not  recommend  or  imply  any 
use  that  is  not  in  the  labeling  for  the 
restricted  device. 

Interested  persons  may,  on  or  before 
December  2, 1980  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

In  accordance  with  Executive  Order 
12044,  the  economic  effects  of  this 
proposal  have  been  carefully  analyzed, 
and  it  has  been  determined  that  the 
proposed  rulemaking  does  not  involve 
major  economic  consequences  as 
defined  by  that  order.  A  copy  of  the 
regulatory  analysis  assessment 
supporting  this  determination  is  on  file 
with  the  Hearing  Clerk,  Food  and  Drug 
Administration. 

Dated  September  24, 1980. 

)ere  E.  Goyan, 

Commissioner  of  Food  and  Drugs. 

(FR  Doc.  60-30S94  Filed  10-2-60;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[LR-165-77] 

Investment  Credit  for  Energy  Property; 
Public  Hearing  on  Proposed 
Regulations 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  hearing  on  proposed 
regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  business 
investment  credit  for  energy  property. 
DATES:  The  public  hearing  will  be  held 
on  December  4, 1980,  beginning  at  10:00 
a.m.  Outlines  of  oral  comments  must  be 
delivered  or  mailed  by  November  20, 
1980. 

ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 

NW.,  Washington,  D.C.  The  outlines 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue,  Attn: 
CC:LR:T  (LR-165-77),  Washington,  D.C. 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Hayden  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief  * 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20224,  202-566-3935,  not  a  toll-free 
call. 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  48  of  the 
Internal  Revenue  Code  of  1954.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Friday,  September 
19, 1980  (45  FR  62496). 

The  rules  of  §  601.601(a)(3)  of  the 
“Statement  of  ftocedural  Rules”  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  also  desire  to 
present  oral  comments  at  the  hearing  on 
proposed  regulations  should  submit  an 
outline  of  the  comments  to  be  presented 
at  the  hearing  and  the  time  they  wish  to 
devote  to  each  subject  by  November  20, 
1980.  Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  time  consumed  by 
questions  from  the  panel  for  the 
Government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 


Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
speakers  will  be  made  after  outlines  are 
received  from  the  speakers.  Copies  of 
the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  for  improving  Government 
Regulations  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

David  E.  Dickinson, 

Assistant  Director,  Legislation  and 
Regulations  Division. 

|FR  Doc.  80-30899  Filed  10-2-80;  8:45  am] 
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26  CFR  Part  301 
[EE-27-781 

Periodic  Report  of  Actuary;  Public 
Hearing  on  Proposed  Regulations 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Public  hearing  on  proposed 
regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  requirement 
that  the  plan  administrator  of  a  deHned 
beneHt  plan  periodically  file  an 
actuarial  report  for  the  plan. 

DATES:  The  public  hearing  will  be  held 
on  November  12, 1980,  beginning  at  10:00 
a.m.  Outlines  of  oral  comments  must  be 
delivered  or  mailed  by  October  29, 1980. 
ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 

NW.,  Washington,  D.C.  The  outlines 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue,  Attn: 
CC:LR:T  (EEi-27-78),  Washington,  D.C. 
20224, 

FOR  FURTHER  INFORMATION  CONTACT. 

Charles  Hayden  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20224,  202-566-3935,  not  a  toll-free 
call. 

SUPPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  sections  6059  and  6692 
of  the  Internal  Revenue  Code  of  1954. 
The  proposed  regulations  appeared  in 
the  Federal  Register  for  Tuesday,  July  8, 
1980  (45  FR  45926). 

The  rules  of  §  601.601  (a)(3)  of  the 
“Statement  of  Procedural  rules"  (26  CFR 
Part  601)  shall  apply  with  respect  to  the 


public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  also  desire  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit 
an  outline  of  oral  comments  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject  by 
October  29, 1980.  Each  speaker  will  be 
limited  to  10  minutes  for  an  .oral 
presentation  exclusive  of  time  consumed 
by  questions  from  the  panel  for  the 
Government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
speakers  will  be  made  after  outlines  are 
received  from  the  speakers.  Copies  of 
the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

This  document  does  not  meet  the 
criteria  for  signiHcant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  for  improving  Government 
Regulations  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978. 

By  direction  of  the  Commissioner  of 
Internal  Revenue: 

George  H.  Jelly, 

Director,  Employee  Plans  and  Exempt 
Organizations  Division. 

(FR  Doc.  80-30900  Filed  10-2-80;  8:45  am) 

BILUNG  CODE  4830-01-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1955 

Petitions  for  Withdrawal  of  Approval 
of  the  Virginia  Occupational  Safety 
and  Health  Plan;  Request  for 
Comments 

agency:  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor. 

ACTION:  Request  for  public  comment. 

summary:  This  notice  requests  public 
comment  on  whether  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health  should  accept  or 
deny,  in  whole  or  in  part,  petitions  for 
withdrawal  of  approval  of  the  Virginia 
Occupational  Safety  and  Health  Plan. 
DATES:  Comments  and  requests  for 
hearing  should  be  submitted  by 
November  17, 1980. 

ADDRESS:  Written  comments  concerning 
the  petitions  for  withdrawal  and 
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requests  for  an  informal  hearing  should 
be  sent  to  the  Director,  Federal 
Compliance  and  State  Programs, 
Occupational  Safety  and  Health 
Administration,  Room  N-3619,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Schultze,  Project  Officer,  Office  of 
Federal  Compliance  and  State  Programs. 
Occupational  Safety  and  Health 
Administration,  Room  N-3613,  200 
Constitution  Avenue,.  NW.,  Washington. 
D.C.  20210,  202  523-8085. 

SUPPLEMENTARY  INFORMATION: 

As  provided  in  Section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970,  29  U.S.C.  §  667,  a  State  desiring  to 
assume  responsibility  for  the 
development  and  enforcement  of  safety 
and  health  standards  may  submit  to  the 
Secretary  of  Labor  a  “State  Plan"  for 
such  enforcement.  If  the  Secretary, 
applying  criteria  set  forth  in  section 
18(c),  29  U.S.C.  667(c),  finds  that  the  Plan 
ivill  provide  for  effective  protection  of 
employees,  initial  Federal  approval  may 
be  granted.  The  Virginia  State  Plan  was 
initially  approved  on  September  28, 1976 
(41  FR  42655).  The  plan  is  described  at 
29  CFR  Part  1952,  Subpart  EE. 

Under  the  provision  of  29  CFR  1955.5. 
the  Oil.  Chemical,  and  Atomic  Workers 
International  Union  (O.C.A.W.);  Fairfax 
County.  Virginia,  Board  of  Supervisors; 
the  Virginia  State  American  Federation 
of  Labor — Congress  of  Industrial 
Organizations  (herein  called  the  Virginia 
State  AFL-CIO);  and  the  Building  and 
Construction  Trades  Department  of  the 
AFL-CIO  petitioned  the  Department  of 
Labor  on  February  21, 1978,  November  8, 
1979,  December  11, 1979,  and  December 
14. 1979,  respectively,  to  withdraw 
approval  of  the  Virginia  Occupational 
Safety  and  Health  Plan.  The  O.C.A.W. 
petition  was  previously  published  for 
public  conunent  on  June  13, 1978  (43  FR 
25491).  The  petitions  generally  allege 
that  the  Virginia  Plan  provides 
inadequate  protection  for  the  safety  and 
health  of  employees  in  the  State.  In 
order  to  obtain  more  information 
regarding  these  allegations  and  the 
overall  effectiveness  of  the  Plan,  written 
comments  are  solicited. 

Allegations  in  Petitions 
Background 

While  Federal  OSHA  provides  for  an 
administrative  review  of  contested 
violations,  abatement  periods,  and 
proposed  penalties,  Virginia  elected  to 
utilize  a  review  process  which  relies 
upon  the  State’s  existing  system  of 
District  and  Circuit  Courts  for  the  trial  of 
contested  cases.  Section  18  of  the 
Occupational  Safety  and  Health  Act  of 


1970  (29  U.S.C.  §  667  hereinafter,  “the 
Act”)  requires  that  in  order  to  obtain 
Plan  approval  a  State  enforcement 
program  must  be  "at  least  as  effective 
as"  the  Federal  enforcement  program. 
While  the  Virginia  system  was  given 
initial  approval,  the  Federal  Register 
notice  approving  the  Virginia  Plan 
discussed  several  possible  difficulties 
involved  in  a  judicial  system  of 
enforcement,  and  was  especially 
concerned  with  the  need  for  the  orderly 
development  of  occupational  safety  and 
health  law  (41  FR  42655).  The  notice 
stressed  that  the  ultimate  effectiveness 
of  Virginia's  system  could  only  be 
determined  by  observing  it  in  actual 
operation. 

Petitions 

Four  separate  petitions  for 
withdrawal  of  approval  of  the  Virginia 
Plan  have  been  received.  The  Oil, 
Chemical  and  Atomic  Workers 
International  Union  petition  alleges  that 
Virginia’s  enforcement  of  safety  and 
health  standards  is  not  as  effective  as 
Federal  OSHA  in  that  a  State  court 
denied  the  petitioner  party  status  as  the 
authorized  employee  representative  for 
affected  employees  at  a  hearing  of  a 
contested  case  involving  the  Amoco  Oil 
Co.  Petroleum  Products  Marketing 
Terminal  in  Fairfax,  Virginia. 

Deficiencies  associated  with 
Virginia's  judicial  system  form  part  of 
the  basis  for  the  petition  by  Virginia 
State  AFL-CIO.  This  petition  also 
alleges  that  Virginia  has  failed  to 
provide  for  enforcement  of  safety  and 
health  standards  which  is  “as  effective 
as”  Federal  enforcement  and  that  the 
State  does  not  adequately  prosecute 
violations,  particularly  willful  ones,  of 
occupational  safety  and  health 
standards. 

Additional  allegations  of  deBciencies 
in  the  Virginia  Plan  concern  the 
protection  provided  construction 
workers  in  the  State,  particularly  in 
Fairfax  County  and  Northern  Virginia. 
The  Fairfax  County  Board  of 
Supervisors  petition  alleges  that  recent 
construction  accidents  resulting  in  death 
or  serious  injury  possibly  could  have 
been  avoided  had  the  State’s  inspection 
program  been  effective.  Specifically,  the 
petition  maintains  that  the  three 
inspectors  the  State  employs  to  inspect 
for  construction  safety  and  health 
violations  in  Northern  Virginia  are  an 
insufficient  number.  The  petition  by  the 
Building  and  Construction  Trades 
Department  of  the  AFL-CIO  likewise 
alleges  ineffective  and  insufficient 
enforcement  in  the  construction  industry 
generally. 

Comments  are  requested  on  any  or  all 
of  the  above  allegations,  both  as  to  their 


validity  and  whether,  if  true,  they  are 
cause  for  withdrawal  of  the  Virginia 
Plan  under  Section  18  of  the  Act  as  set 
forth  in  29  CFR  1955.3(a)(3). 

A  vailability  of  the  Petitions  and  Public 
Submissions  for  Inspection  and  Copying 

A  copy  of  the  petitions  and  all  public 
comments  and  request  for  a  hearing  may 
be  inspected  and  copied  during  normal 
business  hoius  at  the  following 
addresses: 

Office  of  the  Director,  Federal 
Compliance  and  State  Programs, 
Occupational  Safety  and  Health 
Administration,  Room  N-3619,  200 
Constitution  Ave,  NW.,  Washington. 
D.C.  20210. 

Office  of  the  Regional  Administrator, 

U.S.  Department  of  Labor,  OSHA, 
Gateway  Building,  Suite  2100,  3535 
Market  Street,  Philadelphia,  Pa.  19104. 
Office  of  the  Area  Director,  U.S. 
Department  of  Labor,  OSHA,  Federal 
Office  Building,  (P.O.  Box  10186), 

Room  6226,  400  North  8th  Street, 
Richmond,  Va.  23240. 

If  it  is  determined  that  substantia) 
objections  which  warrant  public 
discussion  have  been  filed,  an  informal 
hearing  on  one  or  more  of  the  petitions 
may  be  held.  All  relevant  comments, 
arguments,  and  requests  submitted  in 
accordance  with  this  notice  will  be 
considered,  and  a  decision  to  grant  or 
deny  the  petitions  will  be  issued. 

(Sec.  18.  Pub.  L.  91-596,  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Washington,  D.C.  this  26th  day  of 
September  1980. 

Eula  Bingham, 

Assistant  Secretary  of  Labor. 

|FR  Doc.  60.00863  Filed  10-2.S0: 8:45  am| 

BILLING  CODE  4510-26-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  864  and  931 

Abandoned  Mine  Lands  Reclamation 
Program 

agency:  OfBce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
U.S.  Department  of  the  Interior, 
Washington,  D.C.  20240. 

ACTION:  Notice  of  intent  and  proposed 
rule:  receipt  of  the, abandoned  mine 
lands  reclamation  plan  submission  from 
the  State  of  New  Mexico. 

summary:  On  September  29, 1980,  the 
State  of  New  Mexico  submitted  to  OSM 
its  proposed  abandoned  mine  land 
reclamation  plan  under  the  Surface 
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Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  OSM  is  seeking  public 
comment  on  the  adequacy  of  the  State 
plan. 

DATES:  Written  comments  on  the  plan 
must  be  received  on  or  before  4:30  p.m., 
November  3, 1980.  Written  comments  on 
whether  OSM  should  hold  a  public 
hearing  on  the  plan  must  be  received  by 
4:30  p.m.,  October  20, 1980.  A  public 
hearing  will  be  held  on  November  3. 

1980  from  1:00  p.m.  to  4:00  p.m.  and  7:00 
p.m.  to  9:00  p.m.  or  imtil  all  discussions 
have  been  completed.  The  hearing  may 
be  cancelled,  as  diseased  under 
Supplementary  Information,  below. 
ADDRESS:  The  public  hearing,  if  held, 
will  be  at  the  New  Mexico  Department 
of  Energy  and  Minerals,  Manual  Street. 
NE,  Albuquerque,  New  Mexico,  the 
hearing  may  be  cancelled,  as  discussed 
under  Supplementary  Information, 
below.  Copies  of  the  full  text  of  the 
proposed  New  Mexico  plan  are 
available  for  review  during  regular 
business  hours  at  the  following 
locations: 

Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Region  V,  1020 15th 

Street,  Denver,  Colorado  80202 
New  Mexico  Department  of  Energy  and 

Minerals,  Mining  and  Minerals 

Division,  Menual  Street,  N.E.,  New 

Mexico  87101 

Written  comments  should  be  sent  to: 
Donald  A.  Crane,  Regional  Director, 
Office  of  Surface  Mining,  Brooks  Tower, 
1020 15th  Street,  Denver,  Colorado 
80202. 

The  Administrative  Record  will  be 
available  for  public  review  at  the  OSM 
Region  V  office  above,  on  Monday 
through  Friday,  8:00  a.m.  to  4:00  p.m.. 
excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hugh  B.  Montgomery,  Assistant 
Regional  Director,  AML,  Office  of 
Surface  Mining.  Brooks  Tower,  1020 15th 
Street,  Denver,  Colorado  80202, 
Telephone  (303)  837-5918. 
SUPPLEMENTARY  INFORMATION:  Title  IV 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA), 
Public  Law  95-87,  30  U.S.C.  1201  et  seq.. 
establishes  an  abandoned  mine  land 
program  for  the  purposes  of  reclaiming 
and  restoring  land  and  water  resources 
adversely  affected  by  past  mining.  This 
program  is  funded  by  a  reclamation  fee 
imposed  upon  the  production  of  coal. 
Lands  and  water  elibible  for 
reclamation  are  those  that  were  mined 
or  affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977  and  for  which 
there  is  no  continuing  reclamation 
responsibility  under  State  or  Federal 
law. 


Title  IV  provides  that  if  the  Secretary 
determines  that  a  State  has  developed 
and  submitted  a  program  for 
reclamation  of  abandoned  mines  and 
has  the  ability  and  necessary  State 
leigslation  to  implement  the  provisions 
of  Title  rV,  the  Secretary  may  approve 
the  State  program  and  grant  to  the  State 
exclusive  responsibility  and  authority  to 
implement  the  provisions  of  the 
approved  program. 

On  September  29, 1980,  OSM  received 
a  proposed  abandoned  mine 
reclamation  plan  firom  the  State  of  New 
Mexico.  The  purpose  of  this  submission 
is  to  demonstrate  both  the  intent  and 
capability  to  assume  responsibility  for 
administering  and  conducting  the 
provisions  of  SMCRA  and  OSM’s 
Abandoned  Mine  Lands  (AML) 
Reclamation  Program  (30  CFR  Chapter  7. 
Subchapter  R)  as  published  in  the 
Federal  Register  (FR)  on  October  25, 
1978,  44  FR  49932-49952. 

This  notice  describes  the  nature  of  the 
proposed  program  and  sets  forth 
information  concerning  public 
participation  in  the  Director’s 
determination  of  whether  or  not  the 
submitted  plan  may  be  approved.  The 
public  participation  requirements  for  the 
consideration  of  a  State  AML 
Reclamation  Plan  are  found  in  30  CFR. 

Sections  884.13  and  884.14  (44  FR 
49948).  Additional  information  may  be 
found  under  corresponding  sections  of 
the  preamble  to  OSM’s  AML 
Reclamation  Program  Final  Rules  (44  FR 
49932-49940). 

The  receipt  of  the  New  Mexico 
Reclamation  plan  submission  is  the  first 
step  in  the  process  which  will  result  in 
the  establishment  of  a  comprehensive 
program  for  the  reclamation  of 
abandoned  mine  lands  in  New  Mexico. 

By  submitting  a  proposed  plan.  New 
Mexico  has  indicated  that  it  wishes  to 
be  primarily  responsible  for  this 
program.  If  the  submission  as  hereafter 
modiHed,  is  approved  by  the  Director  of 
OSM,  the  State  will  have  primary 
responsbility  for  the  reclamation  of 
abandoned  mine  lands  in  New  Mexico. 
If  the  program  is  disapproved  and  the 
State  does  not  choose  to  revise  the  plan, 
a  Federal  AML  program  will  be 
implemented  and  OSM  will  have 
primary  responsibility  for  these 
activities. 

All  written  comments  must  be  mailed 
or  hand  carried  to  the  Regional 
Director’s  Office  above  or  may  be  hand 
carried  to  the  public  hearing,  if  a  public 
hearing  is  found  to  be  necesssary  and 
submitted  as  exhibits  to  the 
proceedings. 

If  the  Regional  Director  finds  that  the 
State  has  given  the  public  adequate 
notice  and  opportunity  to  comment  in 


public  hearings,  and  that  the  record  of 
such  hearing  does  not  reflect  major  ' 
unresolved  controversies  and  there  are 
not  a  significant  number  of  requests 
during  the  15-day  period  to  comment  on 
the  need  for  a  hearing,  the  hearing  will 
be  cancelled  by  a  notice  published  in 
the  Federal  Register  cancelling  the 
scheduled  hearing. 

The  comment  period  will  close  at  the 
conclusion  of  the  public  hearing,  if  any, 
or  at  9:00  p.m.  on  November  3, 1980, 
whichever  is  later.  Comments  received 
after  that  time  will  not  be  considered. 
Representatives  of  the  Regional 
Director’s  Office  will  be  available  to 
meet  between  IKX)  p.m.  and  4:00  p.m.  at 
the  request  of  members  of  the  public  to 
receive  their  advice  and 
recommendations  concerning  the 
proposed  State  AML  reclamation 
program. 

Persons  wishing  to  meet  with 
representatives  of  the  Regional 
Director’s  Office  during  this  time  period 
may  place  such  request  with  Sylvia  M. 
Sullivan,  Public  Information  Officer,  * 
telephone  303/837-4731  at  the  Regional 
Director’s  Office  above. 

Meetings  may  be  scheduled  between  9 
a.m.  and  noon  and  1  p.m.  and  4  p.m. 
Monday  through  Friday  excluding 
holidays  at  the  Regional  Director’s 
Office, 

The  Department  intends  to  continue  to 
discuss  the  State’s  plan  with 
representatives  of  the  State  throughout 
the  review  process.  All  contacts 
between  Departmental  personnel  and 
representatives  of  the  State  will  be 
conducted  in  accordance  with  OSM’s 
guidelines  on  contacts  with  States 
published  September  19. 1979  at  44  FR 
54444. 

No  Environmental  Impact  Statement 
is  being  prepared  in  connection  with  the 
process  leading  to  the  approval  or 
disapproval  of  the  proposed  program. 
The  approval  of  State  AML  reclamation 
plans  does  not  have  significant 
environmental  impact,  but  is  only  a 
procedural  change  in  terms  of  the 
governmental  entity  that  will  be 
performing  the  work. 

The  Director  has  determined  that  this 
is  not  a  significant  rule  within  the 
meaning  of  43  CFR  Part  14  and  no 
regulatory  analysis  is  being  prepared  on 
the  Director’s  decision  relating  to  the 
New  Mexico  Reclamation  Plan  for 
Abandoned  Mine  Lands. 

The  New  Mexico  Reclamation  Plan 
for  Abandoned  Mine  Lands  can  be 
approved  if: 

1.  The  Director  finds  that  the  public 
has  been  given  adequate  notice  and 
opportunity  to  comment,  and  the  record 
does  not  reflect  major  unresolved 
controversies. 
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2.  Views  of  other  Federal  agencies 
have  been  solicited  and  considered. 

3.  The  State  has  the  legal  authority, 
policies  and  administrative  structure  to 
carry  out  the  plan. 

4.  The  plan  meets  all  the  requirements 
of  the  OSM,  AML  Reclamation  Program 
Provisions. 

5.  The  State  has  an  approved 
Regulatory  Program,  and 

6.  It  is  determined  that  the  plan  is  in 
compliance  with  all  applicable  State  and 
Federal  laws  and  regulations. 

The  following  constitutes  a  summary 
of  the  contents  of  the  New  Mexico  State 
Reclamation  Plan  submission: 

The  New  Mexico  Energy  and  Minerals 
Department,  Mining  and  Minerals 
Department  had  been  designated  by  the 
Governor  of  the  State  of  New  Mexico  to 
implement  and  enforce  the  Abandoned 
Mine  Lands  Program  in  accordance  with 
SMCRA  (Pub.  L.  95-87).  The  Energy  and 
Minerals  Department  has  developed 
State  regulations  to  carry  out  State 
mandate.  Contents  of  the  State  Plan 
submission  include: 

(a)  Designation  of  authorized  State 
Agency  to  administer  the  program. 

(b)  State’s  Chief  Legal  Officer  opinion 
of  designated  Agency  to  operate  the 
program. 

(c)  Description  of  the  policies  and 
procedures  to  be  followed  in  conducting 
the  program  including: 

(1)  Goals  and  objectives 

(2)  Project  ranking  and  selection 
procedures 

(3)  Coordination  with  other 
reclamation  programs 

(4)  Land  acquisition,  management  and 
disposal 

(5)  Reclamation  on  private  land 

(6)  Rights  of  Ent^ 

(7)  Public  participation  in  the  program 

(d)  Description  of  the  Administrative 
and  Management  structure  to  be  used  in 
the  program  including: 

(1)  Description  of  the  organization  of 
the  designated  agency  and  its 
relationship  to  other  organizations  that 
will  participate  in  the  program. 

(2)  Personnel  staffing  policies. 

(3)  Purchasing  and  procurement 
systems  and  policies. 

(4)  Description  of  the  accounting 
system  including  specific  procedures  for 
operation  of  the  reclamation  fund. 

(e)  Description  of  the  public's 
participation  in  preparation  of  the  plan. 

(f)  A  general  description  of  activities 
to  be  conducted  under  the  reclamation 
plan  including: 

(1)  Known  or  suspected  eligible  lands 
and  water  requiring  reclamation, 
including  a  map. 

(2)  General  description  of  the 
problems  identiRed  and  how  the  plan 
proposes  to  deal  with  them. 


(3)  General  description  of  how  the 
lands  to  be  reclaimed  and  proposed 
reclamation  relate  to  the  surrounding 
lands  and  land  uses. 

(4)  A  table  summarizing  the  quantities 
of  land  and  water  affected  and  an 
estimate  of  the  quantities  to  be 
reclaimed  during  each  year  covered  by 
the  plan. 

(5)  General  description  of  the  social, 
economic,  and  environmental  conditions 
in  the  different  geographic  areas  where 
reclamation  is  planned,  including: 

(i)  The  economic  base. 

(ii)  Sociologic  and  demographic 
characteristics. 

(iii)  Significant  aesthetic,  historic  or 
cultural,  and  recreational  values. 

(iv)  Hydrology  including  water  quality 
and  quantity  problems  associated  with 
past  mining. 

(v)  Flora  and  fauna  including 
endangered  or  threatened  species  and 
their  habitat. 

(vi)  Underlying  or  adjacent  coal  beds 
and  other  minerals  and  projected 
methods  of  extraction. 

(vii)  Anticipated  benefits  from 
reclamation. 

Dated:  September  30, 1980. 

Paul  L.  Reeves, 

Acting  Director. 

|FR  Doc.  80-30821  Piled  10-2-80;  8:45  am] 

BILUNO  CODE  4310-05-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL  1624-6] 

Illinois  State  Implementation  Pian; 
Extension  of  Comment  Period 

agency:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Proposed  rulemaking,  notice  of 
extension  of  comment  period. 

summary:  The  U.S.  EPA  is  giving  notice 
that  the  comment  period  for  the  notice 
of  proposed  rulemaking  on  the  Illinois 
State  Implementation  Plan  (SIP)  revision 
to  control  particulate  emissions  from 
iron  and  steel  process  sources  in  the 
State  of  Indiana  published  July  31, 1981, 
(45  FR  50825)  has  been  extended  from 
September  2, 1980  to  October  31, 1980. 
SATE:  Comments  are  now  due  on  or 
before  October  31, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk,  Air  Enforcement  Branch, 
Enforcement  Division,  U.S. 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604,  (312)  353-2082. 


SUPPLEMENTARY  INFORMATION:  This 
notice  extends  the  period  for  submitting 
comments  on  the  notice  published  July 
31, 1980  (45  FR  50825)  proposing 
rulemaking  on  revisions  to  Illinois'  SIP. 
These  revisions  pertain  to  the  control  of 
particulate  emissions  from  iron  and  steel 
process  sources  in  the  State  of  Illinois. 

United  States  Steel  Corporation  and 
National  Steel  Corporation,  by  their 
attorneys,  on  August  21, 1980,  requested 
a  60-day  extension  of  time  for  filing  their 
comments  regarding  U.S.  EPA’s 
proposed  action  on  the  revisions.  In 
addition.  Citizens  for  a  Better 
Environment,  on  August  25, 1980, 
requested  a  45-day  extension  of  time  for 
filing  their  comments. 

U.S.  EPA  has  decided  that  the 
extension  of  the  public  comment  period 
is  appropriate  and  the  comment  period 
is  hereby  extended  to  October  31, 1980. 

Dated:  September  19, 1980. 

John  McGuire, 

Regional  Administrator. 

|FR  Doc.  80-30825  Filed40-2-80: 8:45  am] 

BILLING  CODE  6560-01-M 


40  CFR  Part  52 

(FRL  1624-1) 

Revision  of  the  State  of  Maryland 
State  Implementation  Plan 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

summary:  The  State  of  Maryland  has 
submitted  a  proposed  state 
implementation  plan  revision  which  is 
intended  to  amend  the  visible  emission 
requirements  during  startup,  cleaning  or 
modification  to  operations;  delete 
definitions  pertaining  to  plans  for 
compliance;  delete  extraneous 
references  and  standards  for  dustfall; 
and  amend  the  permit  section  of 
Maryland’s  regulations.  The  Regional 
Administrator,  Region  III,  proposes  to 
approve  these  revisions. 

DATE:  Comments  must  be  received  on  or 
before  November  3, 1980. 

ADDRESSES:  Copies  of  the  proposed  SIP 
revision  and  support  documents  are 
available  for  public  inspection  during 
normal  working  hours  at  the  following 
offices: 

U.S.  Environmental  Protection  Agency, 
Air  Programs  Branch,  Curtis  Building, 
6th  &  Walnut  Streets,  Philadelphia,  PA 
19106.  Attn:  Patricia  Sheridan. 
Maryland  Department  of  Health,  and 
Mental  Hygiene,  Environmental 
Health  Administration,  201  West 
Preston  Street,  Baltimore,  MD  21201. 
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Public  Information  Reference  Unit, 

Room  2922 — ^EPA  Library,  U,S. 

Environmental  Protection  Agency,  401 

“M"  Street,  S.W.,  Washington,  D.C. 

20460. 

All  comments  on  the  proposed 
revision  submitted  within  30  days  of 
publication  of  this  notice  will  be 
considered  and  should  be  directed  to: 

Mr.  James  E.  Sydnor,  Air  Programs 
Branch  (3AH10].  Air.  Toxics  & 

Hazardous  Materials  Division,  U.S.  EPA. 
Region  III,  Curtis  Building,  6th  &  Walnut 
Streets.  Philadelphia,  PA  19106.  Attn: 
AH020MD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joseph  Paparella,  U.S.  EPA,  Region 
III,  6th  &  Walnut  Streets,  Curtis  Building, 
Philadelphia,  PA  19106,  Phone:  (215) 
597-8184. 

SUPPLEMENTARY  INFORMATION:  On 

September  26, 1979,  the  State  of 
Maryland  submitted  to  the  Regional 
Administrator  of  EPA  Region  III,  a 
revision  to  the  Maryland  State 
Implementation  Plan  (SIP).  EPA  has 
evaluated  the  proposed  changes  in  the 
Maryland  SIP  and  summarizes  the 
results  of  the  evaluation  below. 

The  proposed  change  in  regulation 
10.18.04.02B(1)  and  10.18.05.02B(1)  has 
been  reviewed  by  EPA.  The  method 
used  in  making  visible  emission 
observations  was  changed  from  4 
minutes  in  any  60  minute  period  to  6 
minutes  in  any  60  minute  period.  Since 
the  amendment  results  in  a  regulation 
which  is  consistent  with  EPA  method  9 
(40  CFR  Part  60,  APP-A),  it  represents 
an  enforceable  standard  and  EPA 
proposes  to  approve  the  change  in  the 
Maryland  SIP. 

The  amendment  to  10.18.01.01  and 
10.18.01.04  removes  terms  no  longer 
referred  to  or  used  in  the  State  of 
Maryland  regulation.  The  dehnition  of 
particulate  matter  was  changed  to  read 
suspended  particulate  matter  and 
dustfall  has  been  eliminated  as  a 
standard  measurement  since  there  are 
no  Federal  Ambient  Air  Quality 
Standards  associated  with  dustfall.  EPA 
proposes  to  remove  the  extraneous 
portions  of  the  Maryland  SIP. 

Numerous  amendments  to  regulation 
10.18.01.11  (Permits)  were  submitted  by 
the  State  of  Maryland  as  revisions  to  the 
SIP.  The  specific  changes  are: 

.llG.  Installations  Not  Required  To 
Obtain  Permits  To  Construct 

(9)(c)  Kilns  used  for  firing  ceramic 
ware,  heated  exclusively  by  natural  gas, 
liquified  petroleum  gas,  electricity,  or 
any  combination  of  these. 

(9)(g]  Photographic  process  equipment 
used  to  reproduce  an  image  upon 


sensitized  material  through  the  use  of 
radiant  energy. 

.llH.  Installations  Required  To  Obtain  a 
Permit  To  Operate 

(1)  General  and  by-product  waste 
incinerators  of  2,000  Ibs/hr  (907 
kilograms/hour)  or  more  rated  capacity, 
crematoriums,  and  pathological  and 
medical  waste  incinerators. 

(8)  Metal  reclamation  furnaces; 

(14)  Wood  digesters: 

(15)  Sulfuric  acid  plants; 

(26)  Chemical  reclamation  process 
equipment; 

(27)  Inorganic  pigment  chemical 
process  equipment  greater  than  1  ton 
(907  kilograms)  per  hour  rated  capacity: 

(28)  Automatic  organic  material  metal 
coating  and  decorating  lines  with 
integral  drying  ovens; 

(29)  Web  printing  press  lines  with 
integral  drying  ovens; 

(30)  Grain  elevators  and  terminals  of 
10,000  bushels/hour  or  more  grain  leg 
capacity; 

(31)  Frit  smelters; 

(32)  Portland  cement  clinker  coolers; 

(33)  Benzene  storage  tanks  greater 
than  500  gallons  (1.9  cubic  meters) 
capacity; 

(34)  ^nzene  truck  loading  racks; 

(35)  Galvanizing  operations  using 
fluxes  and  prefluxes; 

(36)  Coal  tar  or  petroleum  pitch 
impregnating  operations; 

(37)  Gypsum  calcining  kettles: 

(38)  Pulverized  material  separators  1 
ton  (907  kilograms)/hour  or  greater 
capacity: 

(39)  Any  other  installation  or  source 
which  the  Department  determines  has 
the  potential  to  have  significant  impact 
on  air  quality. 

The  State  of  Maryland  revised  section 
.11).  from: 

.11).  Action  on  Application  for 
Permits.  The  Department  shall 
acknowledge  the  receipt  of  an 
application  for  a  permit  to  construct  or 
operate  within  one  week.  Within  60 
days  following  the  receipt  of  this 
application,  the  Department  shall  either 
issue  or  deny  a  permit,  or  notify  the 
applicant  that  additional  information  is 
required.  Issuance  of  a  permit  does  not 
imply  approval  by  any  other 
governmental  agency. 

To: 

.llj.  Action  on  an  Application  for  a 
Permit 

(1)  For  the  purposes  of  J,  “100-ton 
source”  means  a  source  which,  after 
complying  with  all  other  applicable 
provisions  of  these  regulations,  is 
predicted  to  discharge  to  the  atmosphere 
100  tons/year  (91,000  kg)  or  more  of  any 
pollutant  except  for  these  installations 


subject  to  the  provisions  of  Article  78. 
54(A)  and  (B).  Annotated  Code  of 
Maryland. 

(2)  Exemptions.  For  the  purposes  of  J, 
100-ton  sources  and  NSPS  sources  do 
not  include  those  installations  subject  to 
the  provisions  of  Article  78, 54  (A)  and 
(B),  Annotated  Code  of  Maryland. 

(3)  Permit  to  Construct  New  Source 
Performance  Standard  Sources  and  100- 
ton  (91,000  kg)  Sources. 

(a)  Within  10  working  days,  the 
Department  will  acknowle^e  the 
receipt  of  an  application  for  a  permit  to 
construct. 

(b)  Within  60  days  after  the  receipt  of 
a  completed  application,  the  Department 
will: 

(i)  Make  a  determination  to  proceed 
with  the  application,  deny  the  issuance 
of  the  permit,  or  notify  the  applicant  that 
additional  information  is  required; 

(ii)  Upon  a  determination  to  proceed 
with  the  application,  make  available  for 
public  inspection  in  at  least  one  location 
in  the  region  in  which  the  proposed 
installation  is  to  be  constructed  a  copy 
of  all  materials  submitted  by  the 
applicant  and  a  copy  or  summary  of 
other  materials  considered  by  the 
Department. 

(c)  Advertisement  After 
Determination  to  Proceed. 

(i)  Within  10  days  after  notification  by 
the  Department  of  a  determination  to 
proceed  with  the  application,  the 
applicant  shall  notify  the  public,  by 
prominent  advertisement  in  at  least  one 
newspaper  of  general  circulation  in  the 
region  affected,  of  the  opportunity  to 
comment  on  the  application. 

(ii)  The  advertisement  shall  be  made 
at  the  applicant’s  expense  and  in  a 
format  approved  by  the  Department  and 
shall  include  a  brief  summary  of  the 
nature  of  the  proposed  facility;  the 
location  or  a  brief  description  of  the 
materials  required  by  J(3)(b)(ii)  above,  to 
be  available  for  public  inspection:  the 
location  where  copies  of  the  comments 
received  by  the  Department  will  also  be 
available  for  public  inspection:  a 
statement  that  the  public  has  30  days  to 
comment  after  the  advertisement 
publication  data;  and  the  address  to 
which  the  comments  may  be  sent 

(d)  The  applicant  shall  file  a  copy  of 
the  public  notice  and  a  certification  of 
publication  with  the  Department. 

(e)  The  applicant  shall  have  5  working 
days  to  respond  to  any  comments 
received  by  the  Department  Within  10 
working  days  after  the  end  of  the  public 
comment  period,  the  Department  will 
make  a  final  decision  on  the  application. 

(4)  Permit  to  Construct  Applications 
for  Installations  Not  Listed  Above  and 
All  Permits  to  Operate  Applications. 

The  Department  will  acknowledge  the 
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receipt  of  an  application  for  a  permit  to 
construct  or  operate  within  10  working 
days.  Within  60  days  following  the 
receipt  of  the  application,  the 
Department  either  will  issue  or  deny  the 
permit,  or  notify  the  applicant  that 
additional  information  is  required. 

(5)  Request  for  Additional 
Information.  If  additional  information  is 
required,  the  date  of  receipt  of  the 
application  for  the  purpose  of  J  is  the 
date  on  which  all  required  information 
is  received  by  the  Department.  Upon 
receipt  of  the  information,  the 
Department  will  proceed  as  provided  in 
1(3)  or  J(4],  above. 

(6)  Request  for  Action,  If  the  applicant 
makes  a  written  request  for  final  action 
on  any  application,  the  Department  will 
issue  or  deny  the  permit  within  10 
working  days.  The  issuance  or  denial 
will  be  based  on  the  information 
received  by  the  Department  as  of  the 
date  of  the  request. 

.llK.  Denial  of  Application 

Whenever  it  appears  to  the 
Department  that  the  operation  or 
construction  of  an  installation  for  which 
a  permit  is  sought  will  result  in 
emissions  in  violation  of  any  of  these 
regulations  or  contravention  of 
applicable  ambient  air  quality  standards 
or,  in  the  case  of  a  permit  to  construct, 
the  installation  does  not  incorporate  all 
reasonably  available  advances  in  the 
technology  of  air  pollution  control  for 
the  kind  and  amount  of  emissions  by  the 
applicant's  installation,  an  order  shall 
be  entered  denying  the  permit  and 
setting  forth  the  reasons.  The 
Department  may  not  accept  a  further 
application  unless  the  applicant  has 
complied  with  the  objections  specified 
by  the  Department  as  its  reasons  for 
denial  of  the  permit. 

These  changes,  which  clarify  and 
expand  the  permit  regulations  to  be 
consistent  with  the  New  Soiuce  Permit 
requirements  (40  CFR  Part  51),  are 
approved  as  revisions. 

The  State  of  Maryland  has  certified 
that  public  hearings  were  held  on 
September  21, 1977  and  )uly  11, 1978  in 
accordance  with  the  requirements  of  40 
CFR  Part  51. 

The  public  is  invited  to  submit  to  the 
addresses  stated  above  comments  on 
whether  the  above  listed  modifications 
should  be  approved  as  revisions  to  the 
State  of  Maryland  SIP. 

The  Administrator’s  decision  to 
approve  or  disapprove  this  proposed  SIP 
revision  will  be  further  based  on  a  final 
determination  as  to  whether  it  meets  the 
requirements  of  Section  110(a)(2)  of  the 
Clean  Air  Act  and  40  CFR  51, 
Requirements  for  Preparation,  Adoption, 
and  Submittal  of  Implementation  Plans. 


Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 
“significant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels 
these  other  regulations  "specialized.” 

I  have  reviewed  this  regulation  and 
determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 
(42  U.S.C.  7401-642) 

Dated:  September  22, 1980. 

Jack  S.  Schramm, 

Regional  Administrator. 

(FR  Doc.  80-30843  Filed  10-2-80;  &45  am) 

BILUNO  CODE  6S60-01-M 


40  CFR  Parts  52  and  81 

(FRL  1625-1] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes:  State  of  Missouri 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

summary:  Section  107  (d)  of  the  Clean 
Air  Act,  as  amended,  requires  the  states 
and  EPA  to  determine  the  status  of  all 
areas  in  regard  to  the  national  ambient 
air  quality  standards.  Designation  of 
areas  as  either  attainment, 
nonattainment  or  unclassified  is  shown 
at  40  CFR  81.326  for  the  State  of 
Missouri.  On  May  28, 1980,  the  Missouri 
Air  Conservation  Commission  adopted 
recommendations  for  redesignating 
certain  areas  of  the  state  from 
nonattainment  to  attainment.  EPA  is 
proposing  to  approve  these 
recommendations. 

DATES:  Comments  must  be  received  by 
December  2, 1980, 

ADDRESS:  Comments  should  be  sent  to 
Mr.  Wayne  G.  Leidwanger, 
Environmental  Protection  Agency,  Air 
Support  Branch,  324  East  11^  Street, 
Kansas  City,  Missouri  64106.  Copies  of 
the  state  submission  and  the  EPA 
prepared  plan  evaluation  document  are 
available  at  the  above  address  and  at 
the  following  locations: 

Public  Information  Reference  Unit. 
Environmental  Protection  Agency,  401 
M  Street  S.W.,  Washington,  D.C. 
20460. 

Missouri  Department  of  Natural 
Resources,  2010  Missouri  Boulevard, 
)efferson  City,  Missouri  65102. 

St.  Louis  County  Department  of  Health 
and  Medical  Care,  Division  of 
Environmental  Health  Care  Service, 
Air  Pollution  Control  Branch,  801 


South  Brentwood  Boulevard,  Clayton, 

Missouri  63105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  G.  Leidwanger  at  816-374-3791 
(FTS  758-3791). 

SUPPLEMENTARY  INFORMATION: 

A.  General  Discussion 

In  response  to  section  107(d)  of  the 
Clean  Air  Act,  as  amended,  the  State  of 
Missouri  and  EPA  have  designated  ail 
areas  of  the  state  as  attaining  the 
national  ambient  air  quality  standards 
(NAAQS),  not  attaining  the  standards, 
or  having  insufficient  date  to  make  a 
determination.  An  attainment  area  is 
one  in  which  measured  air  quality  does 
not  exceed  the  NAAQS.  A 
nonattainment  area  is  one  in  which  the 
air  quality  is  worse  than  the  standards. 
An  unclassified  area  is  one  for  which 
there  is  insufficient  data  to  determine 
whether  the  area  is  attainment  or 
nonattainment.  At  40  CFR  Part  81, 
Subpart  C,  the  areas  of  the  state  which 
are  nonattainment  for  one  or  more 
pollutants  are  identiHed. 

Oh  May  28, 1980,  the  Missouri  Air 
Conservation  Commission  (MACC) 
adopted  recommendations  for 
redesignating  certain  areas  of  the  state 
from  nonattainment  to  attainment.  In 
order  for  EPA  to  redesignate  an  area 
from  nonattainment  to  attainment,  there 
must  be  at  least  eight  consecutive 
quarters  of  valid  air  quality  data 
showing  that  the  air  quality  does  not 
exceed  the  standard.  (If  there  is  an 
applicable  emissions  control  strategy 
which  demonstrates  that  legally 
enforceable  emission  reductions  have 
contributed  to  improved  air  quality,  less 
eight  consecutive  quarters  of  air  quality 
data  may  be  used  for  redesignating  an 
area  from  nonattainment  to  attainment). 

The  recommendations  submitted  by 
the  MACC  include  the  redesignation  of 
certain  areas  in  the  St.  Louis  region  from 
nonattainment  to  attainment  for  the 
secondary  standards  for  total  suspended 
particulate  (TSP)  matter  and  sulfur 
dioxide  (SO2).  On  April  9, 1980,  EPA 
conditionally  approved  the  Missouri 
revisions  to  the  State  Implementation 
Plan  (SIP)  submitted  to  comply  with  Part 
D  of  the  Clean  Air  Act  Amendments  of 
1977  (45  FR  24140).  In  that  action  EPA 
approved  the  state’s  request  for  an 
extension  until  )uly  1, 1980,  to  submit 
plans  to  attain  the  secondary  standards 
for  the  TSP  and  SO2.  Approval  of  the 
extension  was  based  upon  the  state’s 
determination  at  that  time  that 
reasonably  available  control  measures 
applied  to  stationary  sources  would  not 
be  sufficient  to  attain  the  secondary 
standards.  Nevertheless,  recent 
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monitored  air  quality  data  show  that  the 
standards  have  been  attained. 

B.  Redesignation  Requests 

The  recommendations  adopted  by  the 
MACC  were 'submitted  to  EPA  on  July 
21, 1980.  These  recommendations  and 
the  proposed  actions  by  EPA  are  as 
follows: 

1.  Chambers  and  St,  Ann  areas  (St. 
Louis  County).  Both  the  Chambers  and 
St.  Ann  areas  are  located  in  north  St. 
Louis  County.  Both  are  designated 
nonattainment  for  the  secondary  TSP 
standard  and  an  extension  until  July  1, 
1980  for  submittal  of  a  SIP  revision  has 
been  approved.  The  MACC  now  has 
recommended  that  these  areas  be 
redesignated  attainment.  The  last  eight 
quarters  of  ambient  air  quality  data  do 
not  contain  any  violations  of  the 
standard. 

Proposed  Action:  EPA  proposes  to 
approve  the  MACC  recommendations 
that  the  Chambers  and  St.  Ann  areas  be 
redesignated  attaiiunent  for  TSP. 

2.  St.  Louis  "Hotspot. "  The  St.  Louis 
“Hotspot”  is  designated  nonattainment 
for  the  primary  and  secondary 
standards  for  S02.  The  State  has 
submitted  and  EPA  has  approved  a  plan 
for  attainment  of  the  primary  standards 
and  an  extension  until  July  1, 1980  for 
submittal  of  a  plan  to  attain  the 
secondary  standard.  The  MACC  has 
found  that  there  have  been  no  violations 
within  the  past  eight  consecutive 
quarters  and  recommends  an  attainment 
designation. 

Proposed  Action:  EPA  proposes  to 
approve  the  MACC  recommendations 
that  the  St.  Louis  “Hotspot"  be 
redesignated  attainment  for  S02. 

The  public  is  invited  to  submit 
comments  on  whether  the  proposed 
redesignation  of  areas  should  be 
approved. 

Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulations 
is  “significant"  and,  therefore,  subject  to 
the  procedural  requirements  of  the 
Order,  or  whether  it  may  follow  other 
specialized  development  procedures. 
EPA  labels  these  other  regulations 
“specialized." 

I  have  reviewed  this  regulation  and 
determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 

This  notice  of  proposed  ruleniaking  is 
issued  under  authority  of  Section  107  of 
the  Clean  Air  Act  as  amended. 

Dated:  September  22, 1980. 

Kathleen  Q.  Camin, 

Regional  Administrator. 

|FR  Doc.  80-30828  Filed  10-2-80: 8:45  am] 

BILUNQ  CODE  6560-01-M 


40  CFR  Part  81  / 

(FRL  1625-2] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Attainment  Status 
Designations— California  and  Nevada 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  attainment  status  designation  of  the 
Lake  Tahoe  Basin,  in  California  and 
Nevada,  for  ozone  (O3).  The  Lake  Tahoe 
Basin  is  now  designated  nonattainment 
for  O3.  The  EPA  now  proposes  to 
redesignate  the  Lake  Tahoe  Basin  to 
attainment  for  O3. 

The  EPA  invites  public  comments  on 
the  proposed  redesignation.  If  the  Lake 
Tahoe  Basin  is  redesignated  attainment, 
the  requirements  of  Title  I,  Part  D,  of  the 
Clean  Air  Act  (CAA),  as  amended, 
would  no  longer  apply  to  the  Lake 
Tahoe  Basin  for  O3. 
date:  Comments  will  be  considered  if 
received  on  or  before  November  3, 1980. 
ADDRESSES:  Comments  should  be 
directed  to:  David  Howekamp,  Acting 
Chief,  Air  Technical  Branch  (A-4},  Air  & 
Hazardous  Materials  Division,  EPA 
Region  IX,  215  Fremont  Street,  San 
Francisco,  CA  94105. 

Information  pertinent  to  the  proposed 
redesignation  is  available  for  public 
inspection  during  normal  business  hours 
at  the  EPA  Region  IX  Office  at  the 
address  above,  and  at  the  following 
locations: 

Public  Information  Reference  Unit, 
Room  2404  (EPA  Library),  401  “M” 
Street,  S.W..  Washington,  D.C.  20460. 
California  Air  Resources  Board,  1102 
“Q”  Street,  Sacramento,  CA  95812, 
Nevada  Department  of  Conservation  & 
Natural  Resources,  201  South  Fall 
Street,  Carson  City,  N'V  89710. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wallace  Woo,  Acting  Chief,  Technical 
Analysis  Section  (A-4-3),  Air  Technical 
Branch,  Air  &  Hazardous  Materials 
Division,  EPA  Region  IX,  215  Fremont 
Street,  San  Francisco,  CA  94105.  Attn; 
Morris  Goldberg,  (415)  556-8065. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  March  3, 1978,  under  section 
107(d)(2)  of  the  CAA,  as  amended,  the 
EPA  promulgated  attainment  status 
designations  for  all  states.  The 
California  and  Nevada  portions  of  the 
Lake  Tahoe  Basin  were  designated 
nonattainment  for  photochemical 
oxidants  (Ox)  at  43  FR  8973  and  9012. 

On  February  8, 1979  (44  FR  8202),  the 
EPA  revised  the  Ox  standard  of  0.08 


parts  per  million  (ppm)  to  an  O3 
standard  of  0.12  ppm.  In  addition,  the 
EPA  established  a  statistical  method  of 
determining  whether  the  standard  has 
been  exceeded.  The  national  standards 
for  O3  are  published  as  a  revision  to  40 
CFR  50.9  and  the  statistical  method  as 
the  new  Appendix  H,  40  CFR  Part  50. 

Proposed  Redesignation 

On  February  26, 1980,  the 
Administrator  of  the  Nevada  State 
Department  of  Conservation  and 
Natural  Resources,  Division  of 
Environmental  Protection,  notified  the 
EPA  that  the  Nevada  portion  of  the  Lake 
Tahoe  Basin  was  currently  attaining  the 
revised  Federal  Os  standard.  The  State 
requested  that  the  area  be  redesignated 
to  attainment  for  O3. 

On  July  23, 1980,  the  Executive  Officer 
of  the  California  Air  Resources  Board 
notified  the  EPA  that  the  California 
portion  of  the  Lake  Tahoe  Basin  was 
currently  attaining  the  revised  Federal 
O3  standard.  The  State  requested  that 
the  area  be  redesignated  to  attainment 
for  O3.  The  State  submitted  data  from 
both  the  California  and  Nevada  portions 
of  the  Basin  to  show  that  the  standard 
had  not  been  exceeded.  The  data 
submitted  showed  that  all  O3 
concentrations  monitored  in  the  Basin 
(1975  through  1979)  were  less  than  0.12 
ppm. 

Under  section  107(d)(5)  of  the  CAA.  as 
amended,  a  state  may  revise  its 
designations  of  attainment  status  and 
submit  them  to  the  EPA  for 
promulgation. 

EPA  Policy  Regarding  Ozone 

The  demonstration  of  attainment/ 
nonattainment  for  the  ozone  standard, 
as  revised  on  February  8, 1979,  must  be 
based  upon  the  calculated  number  of 
expected  exceedances  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
at  each  monitoring  station.  A  minimum 
of  the  ozone  season’s  data  may  be  used 
only  if  more  data  are  not  available.  The 
average  number  of  expected 
exceedances  per  year  at  each 
monitoring  station  must  not  exceed  1.0  if 
the  area  is  to  be  designated  as 
attainment.  Specific  provisions  are  also 
included  at  40  CFR  Part  50,  Appendix  H. 
for  determining  whether  compliance 
with  the  NAAQS  can  be  assumed  for 
days  with  insufficient  data. 

Proposed  Action  by  the  EPA 

Because  of  redesignation  of  the  Lake 
Tahoe  Basin  requested  by  California 
and  Nevada  is  consistent  with  EPA 
policies,  as  stated  above,  the  EPA 
proposes  to  approve  the  redesignation. 

If  the  Lake  Tahoe  Basin  is 
redesignated  attainment  for  O3  as 
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proposed,  the  States  would  no  longer  be 
subject  to  the  requirements  of  Part  D  of 
the  CAA,  as  amended,  for  Os  in  the 
Basin.  However,  the  Lake  Tahoe  Basin 
remains  subject  to  the  requirements  of 
Part  D  for  Oj  until  the  EPA  approves  in  a 
final  rulemaking  action  the 
redesignation  of  the  Basin  as  attainment 
for  Os. 

The  Environmental  Protection  Agency 
has  determined  that  this  document  is  a 
"specialized”  action  and  does  not 
require  preparation  of  a  regulatory 
analysis  under  Executive  Order  12044. 

(Secs.  107(d]  and  301(a)  of  the  Clean  Air  Act, 
as  amended  (42  U.S.C.  7407(d)  and  7601(a))) 

Dated:  September  24, 1980. 

Sheila  M.  Prindiville, 

Acting  Regional  Administrator. 

|FR  Doc.  80-30627  Filed  10-2-80;  8:45  ami 
BILLING  CODE  6560-01-M 


40  CFR  Part  81 
[FRL  1624-3] 

Air  Quality;  Section  107— Proposed 
Designation  of  Attainment  Status- 
Areas  East  of  the  Mississippi  River- 
Ozone 

agency:  Environmental  Protection 
Agency. 

action:  Extension  of  public  comment 
period. 

summary:  On  August  22,  at  45  FR  56104, 
EPA  published  a  notice  of  proposed 
rulemaking  to  establish  attainment/ 
unclassiflable  designations  for  all  areas 
east  of  the  Mississippi  River  which  EPA 
originally  designated  as  attainment/ 
unclassiHable  on  March  3, 1978,  and 
which  EPA  had  not  designated  as 
nonattainment  in  any  subsequent 
rulemaking.  The  public  comment  period 
for  this  proposal  was  to  end  on 
September  22, 1980.  This  action  extends 
the  comment  period  for  thirty  days,  or 
until  October  22, 1980,  in  response  to  a 
request  from  the  public  for  additional 
time  to  ensure  development  of  complete 
comments. 

date:  Comments  must  be  received  or 
postmarked  no  later  than  October  22, 
1980. 

ADDRESSES:  Comments  of  a  general 
nature  should  be  addressed  to:  Lanny  M. 
Deal,  Control  Programs  Division,  USEPA 
(MD-15),  Research  Triangle  Park,  North 
Carolina  27711,  (919)  541-5305  or  FTS 
629-5365. 

Comments  relative  to  a  specific  state 
or  to  speciBc  designations  should  be 
submitted  directly  to  appropriate  EPA 
Regional  Office  contacts  as  listed  below: 
Region  I:  Harley  Laing,  (Acting)  Chief, 
Air  Branch,  EPA  Region  I,  Federal 


Building,  Boston,  Massachusetts 
02203,  (617)  223-5186  (Connecticut, 
Maine,  Massachusetts,  New 
Hampshire,  Rhode  Island,  Vermont). 
Region  II:  William  Baker,  Chief,  Air 
Branch,  EPA  Region  II,  26  Federal 
Plaza,  New  York,  N.Y,  10007,  (212) 
264-2517  (New  Jersey,  New  York, 
Puerto  Rico,  Virgin  Islands). 

Region  III:  Robert  Blanco,  (Acting)  Chief, 
Air  Branch,  EPA  Region  III,  Curtis 
Building,  6th  and  Walnut  Streets, 
Philadelphia,  Pennsylvania  19106, 

(215)  597-8131  (Delaware,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia, 
District  of  Columbia). 

Region  IV:  Winston  Smith,  Chief,  Air 
Branch,  EPA  Region  IV,  345  Courtland 
Street,  N.E.,  Atlanta,  Georgia  30308, 
(404)  881-3454  (Alabama,  Georgia, 
Florida,  Kentucky,  Mississippi,  North 
Carolina,  Tennessee,  South  Carolina). 
Region  V:  Steven  Rothblatt,  Chief,  Air 
Branch,  EPA  Region  V,  230  So. 
Dearborn  Street,  Chicago,  Illinois 
60604  (312)  353-2212  (Indiana,  Illinois, 
Michigan,  Minnesota,  Ohio, 
Wisconsin). 

FOR  FURTHER  INFORMATION  CONTACT*. 

Requests  for  information  described 
above  on  the  notice  of  proposed 
rulemaking  should  be  directed  to  Lanny 
M.  Deal  at  the  address  given  above, 
(919)  541-5365  or  FTS  629-5365. 

Dated:  September  26, 1980. 

Edward  ).  Twerii, 

Acting  Assistant  Administrator  for  Air,  Noise 
and  Radiation. 

(FR  Doc.  80-30855  Filed  10-2-80:  8:45  am| 

BILLING  CODE  6560-01-M 


40  CFR  Part  123 
(SW-4-FRL  1626-8] 

Mississippi’s  Application  for  Interim 
Authorization,  Phase  i,  Hazardous 
Waste  Management  Program 

agency:  Environmental  Protection 
Agency,  Region  IV. 
action:  Notice  of  public  hearing  and 
public  comment  period. 

SUMMARY:  Regulations  to  protect  human 
health  and  the  environment  from  the 
improper  management  of  hazardous 
waste  were  published  in  the  Federal 
Register  on  May  19, 1980  (45  FR  33063). 
The  hazardous  waste  management 
program  regulations  include  provisions 
for  authorization  of  State  programs  to 
operate  in  lieu  of  the  Federal  program 
and  for  a  transitional  stage  in  which 
States  can  be  granted  interim  program 
authorization.  This  document  emnounces 
the  availability  for  public  review  of  the 
Mississippi  application  for  Phase  I 


interim  authorization,  invites  public 
comment,  and  gives  notice  of  a  public 
hearing  to  be  held  on  the  application. 
DATE:  Comments  on  the  Mississippi 
interim  authorization  application  must 
be  received  by  November  11, 1980. 

Public  Hearing:  EPA  will  conduct  a 
public  hearing  on  the  Mississippi  interim 
authorization  application  at  7:00  p.m.  on 
Wednesday  November  5, 1980.  The 
State  of  Mississippi  will  participate  in 
the  public  hearing  held  by  EPA  bn  this 
subject. 

ADDRESSES:  Copies  of  the  Mississippi 
interim  authorization  application  are 
available  at  the  following  addresses  for 
inspection  and  copying  by  the  public: 
Division  of  Solid  Waste  Management 
and  Vector  Control,  P.O.  Box  1700,  880 
Lakeland,  Jackson,  Mississippi  39025, 
Telephone:  601/982-6317. 
Environmental  Protection  Agency, 
Regional  Office  Library,  Room  121, 

345  Courtland  Street,  NE.,  Atlanta, 
Georgia  30365,  Telephone:  404/881- 
4216. 

Written  comments  should  be  sent  to: 
James  H.  Scarbrough,  Chief,  Residuals 
Management  Branch,  Environmental 
Protection  Agency,  345  Courtland  Street, 
NE.,  Atlanta,  Georgia  30365,  Telephone: 
404/881-3016. 

The  public  hearing  will  be  held  at: 
State  Board  of  Health  Auditorium, 
Underwood  Building,  2423  North  State 
Street,  Jackson,  Mississippi. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Scarbrough,  Chief,  Residuals 
Management  Branch,  Environmental 
Protection  Agency,  345  Courtland  Street, 
NE.,  Atlanta,  Georgia  30365,  Telephone: 
404/881-3016. 

SUPPLEMENTARY  INFORMATION:  In  the 
May  19, 1980  Federal  Register  (45  FR 
33063)  the  Environmental  Protection 
Agency  promulgated  regulations, 
pursuant  to  The  Solid  Waste  Disposal 
Act  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended,  to  protect  human  health 
and  the  environment  from  the  improper 
managment  of  hazardous  waste.  These 
regulations  included  provisions  under 
which  EPA  can  authorize  qualified  State 
hazardous  waste  management  programs 
to  operate  in  lieu  of  the  Federal 
program.  The  regulations  provide  for  a 
transitional  stage  in  which  qualified 
State  programs  can  be  granted  interim 
authorization.  The  interim  authorizatioii 
program  is  being  implemented  in  two 
phases  corresponding  to  the  two  stages 
in  which  the  underlying  Federal  program 
will  take  effect.  In  order  to  qualify  for 
issuance  of  interim  authorization,  the 
State  hazardous  waste  program  must: 

1.  Have  been  in  existence  prior  to 
August  17, 1980,  and 


Federal  Register  /  Vol.  45,  No.  194  /  Friday,  October  3,  1980  /  Proposed  Rules 


65633 


2.  Be  substantially  equivalent  to  the 
Federal  program. 

A  full  description  of  the  requirements 
and  procedures  for  State  interim 
authorization  is  included  in  40  CFR  Part 
123  Subpart  F  (45  FR  33479). 

As  noted  in  the  May  19, 1980,  Federal 
Register  copies  of  complete  State 
submittals  for  Phase  I  interim 
authorization  are  to  be  made  available 
for  public  inspection  and  comment.  In 
addition,  a  public  hearing  is  to  be  held 
on  the  submittal. 

Dated:  September  30, 1980. 

Rebecca  W.  Hanmer, 

Regional  Administrator. 

|FR  Doc.  80-30994  Filed  10-2-80;  8:45  am] 

BILLING  CODE  6S60-30-M 


40  CFR  Part  163 

[FRL  1624-4;  OPP-00130] 

FIFRA  Scientific  Advisory  Panel  Open 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule  related  notice. 

SUMMARY:  There  will  be  a  two-day 
meeting  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
Scientific  Advisory  Panel  to  discuss 
Subpart  N:  Chemistry  Requirements: 
Environmental  Fate  of  the  Guidelines  for 
Registering  Pesticides  in  the  United 
States.  The  meeting  will  be  open  to  the 
public. 

DATE:  Wednesday  and  Thursday. 
October  22-23, 1980,  from  9:00  a.m.  to 
5:00  p.m.  daily. 

ADDRESS:  The  meeting  will  be  held  at 
the:  Twin  Bridges  Marriott  Hotel,  333 
Jefferson  Davis  Highway.  Arlington.  VA 
22202 

FOR  FURTHER  INFORMATION  CONTACT: 

H.  Wade  Fowler,  Jr.,  Executive 
Secretary,  FIFRA  Scientific  Advisory 
Panel  (TS-766),  Office  of  Pesticide 
Programs,  Rm.  803,  Crystal  Mall, 

Building  No.  2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  703-557- 
7560. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  this  meeting  is: 

1.  Formal  review  by  the  Panel  on 
proposed  rulemaking  concerning 
Subpart  N:  Chemistry  Requirements: 
Environmental  Fate  of  the  Guidelines  for 
Registering  Pesticides  in  the  United 
States; 

2.  Completion  of  any  unfinished 
business  from  previous  Panel  meetings; 
and 

3.  In  addition,  the  agency  may  present 
status  reports  on  other  ongoing 


programs  of  the  Office  of  Pesticide 
Programs. 

Copies  of  draft  documents  concerning 
item  1  may  be  obtained  by  contacting: 

Dr.  William  Preston,  Hazard  Evaluation 
Division  (TS-769),  Rm.  800,  Crystal  Mall. 
Building  No.  2,  at  the  address  given 
above,  telephone:  703-557-1405. 

Any  member  of  the  public  wishing  to 
attend  or  submit  a  paper  should  contact 
Dr.  H.  Wade  Fowler,  Jr.,  at  the  address 
or  phone  listed  above  to  be  sure  that  the 
meeting  is  still  scheduled  and  to  confirm 
the  Panel’s  agenda.  Interested  persons 
are  permitted  to  file  written  statements 
before  or  after  the  meeting,  and  may, 
upon  advance  notice  to  the  Executive 
Secretary,  present  oral  statements  to  the 
extent  that  time  permits.  All  statements 
will  be  made  part  of  the  record  and  will 
be  taken  into  consideration  by  the  Panel 
in  formulating  comments  or  in  deciding 
to  waive  comments.  Persons  desirous  of 
making  oral  statements  must  notify  th^ 
Executive  Secretary  and  submit  the 
required  number  of  copies  of  a  summary 
no  later  than  October  15, 1980. 

Individuals  who  wish  to  file  written 
statements  are  advised  to  contact  the 
Executive  Secretary  in  a  timely  manner 
to  be  instructed  on  the  format  and  the 
number  of  copies  to  submit  to  ensure 
appropriate  consideration  by  the  Panel. 

The  tentative  date  for  the  next 
Scientific  Advisory  Panel  meeting  is 
November  12, 13,  and  14, 1980. 

(Sec.  25(d),  as  amended,  (92  Stat.  819;  7  U.S.C. 
136);  Sec.  10(a)(2),  86  Stat.  770  (5  U.S.C.  App.)) 

Dated;  September  26, 1980. 

Douglas  D.  Campt, 

Acting  Deputy  Assistant  Administrator  for 
Pesticide  Programs. 

|FR  Doc.  80-30856  Filed  10-2-80;  8:45  am] 

BILLING  CODE  6560-01-M 


40  CFR  Part  173 
IFRL  1536-2] 

Procedures  Governing  the  Rescission 
of  State  Primary  Enforcement 
Responsibiiity  for  Pesticide  Use 
Violations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  proposed  rule  sets  forth 
procedures  governing  proceedings  to 
rescind  a  State's  primary  enforcement 
responsibility  for  pesticide  use 
violations.  This  authority  may  be 
rescinded  pursuant  to  section  27(b)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  as  amended  (FIFRA).  if 
the  Administrator  determines  that  the 
State  is  not  adequately  discharging  its 
use  enforcement  responsibilities. 


date:  Comments  on  the  rule  should  be 
received  on  or  before  December  2, 1980. 
ADDRESS:  Comments  should  be  directed 
to:  Laura  Campbell  (EN-342),  Pesticides 
and  Toxic  Substances,  Enforcement 
Division,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Campbell.  (202)-755-0970. 
SUPPLEMENTARY  INFORMATION:  The  1978 
amendments  to  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
require  States  to  be  accorded  the 
primary  responsibility  for  the 
enforcement  of  pesticide  use  violations 
within  the  State  in  certain  situations. 
States  can  obtain  primacy  if  they  enter 
into  a  cooperative  agreement  with  the 
Environmental  Protection  Agency  (EPA) 
under  section  23  of  FIFRA  or  if  their  use 
enforcement  programs  are  foimd  by  the 
Administrator  of  EPA  to  be  adequate 
under  section  26(a). 

Section  27(b)  of  FIFRA  authorizes 
EPA  to  rescind  a  State’s  primacy  if  the 
Administrator  determines  that  the  State 
is  not  adequately  discharging  its  use 
enforcement  responsibilities.  Under 
section  27(b),  whenever  the 
Administrator  makes  such  a 
determination  he  must  send  a  notice  to 
the  State  specifying  the  deficiencies  in 
the  State’s  use  enforcement  program.  If 
after  ninety  days  from  receipt  of  a  notice 
by  a  State  the  Administrator  finds  that 
the  State  has  not  corrected  the 
deficiencies  set  forth  in  the  notice,  the 
Administrator  may  rescind,  in  whole  or 
in  part,  the  State’s  primary  enforcement 
responsibility  for  pesticide  use 
violations.  , 

The  rule  proposed  today  provides  the 
procedures  by  which  EPA  intends  to 
effectuate  rescission  where  appropriate. 

A  rescission  proceeding  is  initiated  by 
the  issuance  of  a  notice  of  intent  to 
rescind.  Before  such  a  formal  step  is 
taken,  however,  the  Administrator,  as  a 
matter  of  policy,  will  confer  with  the 
State  and  attempt  to  resolve  the  matter 
through  informal  negotiations. 

The  Administrator  will  issue  a  notice 
of  intent  to  rescind  if  he  determines,  on 
the  basis  of  information  gathered  by  the 
Agency  or  submitted  to  EPA  by  other 
reliable  sources,  and  after  consultation 
with  the  appropriate  Regional 
Administrator,  that  the  State  is  not 
carrying  out,  or  cannot  carry  out  due  to 
the  lack  of  adequate  legal  authority,  its 
use  enforcement  responsibility.  (Further 
discussion  of  the  criteria  for  making  thi^ 
determination  will  be  contained  in  a 
policy  statement  which  will  soon  be 
proposed  for  comment.)  The  notice  of 
intent  to  rescind  will  list  the  deficiencies 
that  the  Administrator  has  found  in  the 
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State  program.  The  notice  will  also 
detail  the  basis  for  each  of  the  findings. 

States  can  respond  to  the  receipt  of  a 
notice  of  intent  to  rescind  in  one  of 
serveral  ways.  First,  a  State  can  correct 
the  deficiencies  specified  in  the  notice. 
Second,  the  State  can  present  evidence 
to  the  Administrator  at  an  informal 
conference  which  shows  that  the 
determinations  made  in  the  notice  are 
unfounded.  Third,  the  State  and  EPA 
can  agree  that  the  State  will  take  the 
steps  necessary  to  remedy  the 
deficiencies  in  the  State  program 
according  to  an  agreed-upon  time 
schedule.  This  agreement  would  then  be 
embodied  in  a  written  and  signed 
document.  Finally,  the  State,  within  60 
days  of  the  issuance  of  the  notice,  could 
request  a  public  hearing  on  the 
Administrator’s  determination  to 
rescind  its  primary  enforcement 
responsibility  for  pesticide  use 
violations. 

If  the  State  corrects  the  dficiencies  in 
its  program,  agrees  to  do  so  in  a  written 
settlement  agreement,  or  convinces  the 
Administrator  that  the  findings  made  in 
the  notice  are  not  supported  by  the 
facts,  the  Administrator  will  issue  an 
order  withdrawing  the  notice  of  intent  to 
rescind  and  terminating  the  proceeding. 
If  sixty  days  elapse  from  the  date  the 
notice  of  intent  was  served  upon  the 
State  without  the  Administrator  issuing 
such  an  order,  the  notice  of  intent  to 
rescind  will  be  published  in  the  Federal 
Register.  The  public  may  submit 
comments  on  the  matters  discussed  in 
the  notice  of  intent  to  rescind. 

Upon  request  of  the  State  within  sixty 
(60)  days  of  the  issuance  of  the  notice  of 
intent  to  rescind,  a  hearing  will  be 
scheduled  and  the  date  for  the  hearing 
will  be  published  along  with  the  notice 
of  intent  to  rescind.  Parties,  for  purposes 
of  the  proceedings  have  been  defined  in 
the  definitions  sections  as  the  State  and 
the  Agency’s  Office  of  Enforcement. 
However,  at  the  hearing,  representatives 
from  the  State,  EPA,  and  the  public  will 
be  able  to  present  evidence  relating  to 
the  adequacy  of  the  State’s  pesticide  use 
enforcement  program.  A  presiding 
officer  will  preside  over  the  hearing  and 
upon  its  termination  will  make  a 
recommended  decision  on  the  adequacy 
of  the  State’s  pesticide  use  enforcement 
program.  The  Presiding  Officer  has  the 
option  to  recommend  that  the 
Administrator  (1)  find  that  the  State  has 
corrected,  or  agreed  to  correct,  the 
deficiencies  in  its  program,  (2)  find  that 
the  State  has  shown  that  the 
determinations  made  in  the  notice  of 
intent  to  rescind  were  unfounded,  or  (3) 
rescind  the  State’s  primary  enforcement 


responsibility  for  pesticide  use 
violations  in  whole  or  in  part. 

The  recommended  decision  of  the 
Presiding  Officer  will  become  final  45 
days  after  it  is  issued  unless  either  of 
the  parties  appeal  the  initial  decision  to 
the  Administrator  or  unless  the 
Administrator  elects  to  review  the 
decision  on  his  own  initiative  [sua 
sponte].  After  an  appeal  or  sua  sponte 
review,  the  Administrator  will  issue  a 
final  order  which  adopts,  modifies,  or 
sets  aside  the  recommendations  made  in 
the  Presiding  Officer’s  decision. 

The  Agency  believes  that  the 
procedures  proposed  today  will 
encourage  States  and  EPA  to  cooperate 
in  resolving  any  problems  in  a  Slate’s 
use  enforcement  program. 

Note. — ^Under  Executive  Order  12044  EPA 
is  required  to  judge  whether  a  regulation  is 
"significant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels  these 
other  regulations  “specialized”.  This 
regulation  has  been  reviewed  and  determined 
to  be  a  specialized  regulation  not  subject  to 
the  procedural  requirements  of  Executive 
Order  12044. 

Accordingly,  it  is  hereby  proposed, 
under  the  authority  of  sections  25(a)  and 
27(b)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  to  add 
to  40  CFR  the  new  Part  173  set  forth 
below. 

Dated:  September  25, 1980. 

Douglas  M.  Costle, 

Administrator, 

PART  173— PROCEDURES 
GOVERNING  THE  RESCISSION  OF 
STATE  PRIMARY  ENFORCEMENT 
RESPONSIBILITY  FOR  PESTICIDE  USE 
VIOLATIONS 

Sec. 

173.1  Applicability. 

173.2 '  Definitions. 

173.3  Initiation  of  rescission  proceedings. 

173.4  Informal  conference  and  settlement. 

173.5  Request  for  hearing. 

173.6  Publication  of  the  notice;  scheduling 
the  hearing. 

173.7  Hearing  and  recommended  decision. 

173.8  Final  order. 

173.9  Judicial  review. 

Authority:  Secs.  25(a)  and  27(b]  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (7  U.S.C.  136w  and  136w-2). 

§173.1  Applicability. 

These  procedures  govern  any 
proceeding  to  rescind  a  State’s  primary 
enforcement  responsibility  for  pesticide 
use  violations  conducted  under  section 
27(b)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  as 
amended  (FIFRA),  7  U.S.C.  136  et  seq. 


§  173.2  Definitions. 

For  purposes  of  this  Part:  (a) 
“Administrator”  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  his 
delegate. 

(b)  “Notice  of  intent  to  rescind” 
means  a  notice  to  a  State  issued  under 
§  173.3  which  initiates  a  proceeding  to 
rescind  the  State’s  primary  enforcement 
responsibility  for  pesticide  use 
violations. 

(c)  “State”  means  the  agency  or 
agencies  primarily  responsible  for 
enforcing  pesticide  use  laws  or 
regulations  within  the  State  or 
jurisdiction  undergoing  rescission 
proceedings. 

(d)  “Party  to  the  proceeding”,  shall 
mean  the  State  or  the  Agency’s  Office  of 
Enforcement. 

(e)  “Presiding  Officer”  means  an 
attorney  apointed  by  the  Administrator 
to  conduct  the  rescission  proceeding. 

The  Presiding  Officer  shall  be  an 
employee  or  respresentative  of  the 
Agency  and  shall  not  have  had  prior 
direct  connection  with  the  specific 
proceeding  except  in  circumstances 
where  subsequent  hearings  are  in  order. 

§  173.3  Initiation  of  rescission 
proceedings. 

(a)  Whenever  the  Administrator 

determines  that  a  State  having  primary  • 
enforcement  responsibility  for  pesticide 
use  violations  is  not  carrying  out  such 
responsibility,  or  cannot  carry  out  such 
responsibility  due  to  the  lack  of  " 

adequate  legal  authority,  the 
Administrator  shall  notify  the  State  in 
writing  of  his  intent  to  rescind  its 
primary  enforcement  responsibility,  in 
whole  or  in  part,  by  serving  upon  the 
State  a  notice  of  intent  to  rescind. 

(b)  The  notice  of  intent  to  rescind 
shall: 

(1)  Specify  those  aspects  of  the  State’s 
pesticide  use  enforcement  program 
determined  to  be  inadequate; 

(2)  Specify  the  facts  which  underlie 
the  findings  contained  in  the  rescission 
notice; 

(3)  Have  attached  thereto  copies  of 
any  documents  discoverable  under  the 
Federal  Rules  of  Civil  Procedure  and  the 
Freedom  of  Information  Act  which 
contain  data  relied  upon  by  the 
Administrator  in  making  his  decision  to 
issue  the  notice; 

(4)  Have  attached  thereto  a  copy  of 
this  Part;  and 

(5)  Be  sent  to  the  State  by  certified 
mail,  return  receipt  requested. 

(c)  The  State  may  respond  in  writing 
to  the  findings  specified  in  the  notice  of 
intent  to  rescind. 
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§  173.4  Informal  conference  and 
settlement. 

(a)  After  receipt  of  a  notice  of  intent 
to  rescind,  the  State  may  request  that  an 
informal  conference  be  held  between 
appropriate  State  and  EPA  officials  to 
discuss  the  findings  made  in  the  notice 
of  intent  to  rescind.  The  informal 
conference  shall  then  be  held  in  the 
State.  If  the  Administrator  finds,  on  the 
basis  of  information  submitted  by  the 
State  at  the  conference,  that  the 
deficiencies  specified  in  the  notice  did 
not  exist  or  were  corrected  by  the  State, 
the  Administrator  shall  issue  an  order 
withdrawing  the  notice  of  intent  to 
rescind  and  terminating  the  rescission 
proceeding. 

(b)  At  any  time  after  receipt  of  a 
notice  of  intent  to  rescind  and  before  the 
issuance  of  a  Hnal  order,  the  State  and 
EPA  may  resolve  the  issues  raised  in  the 
notice  by  agreement.  Any  settlement 
agreement  shall  be  in  writing  and  signed 
by  the  parties  and  shall: 

(1)  Detail  the  deHciencies  found  in  the 
State  program; 

(2)  Specify  the  steps  the  State  has 
taken  or  will  take  to  remedy  the 
deHciencies;  and 

(3)  Set  forth  a  precise  schedule  for 
each  remedial  action  yet  to  be  initiated. 

(c)  If  a  written  agreement  is  signed  by 
the  parties,  the  Administrator  shall  issue 
an  order  withdrawing  the  notice  of 
intent  to  rescind  and  terminating  the 
rescission  proceeding.  If  the  State  does 
not  comply  with  the  terms  of  the 
settlement  agreement,  the  Administrator 
may  reissue  the  notice  of  intent  to 
rescind. 

§  173.5  Request  for  hearing. 

A  State  may  request  a  hearing  before 
a  Presiding  Officer  not  later  than  sixty 
(60)  days  after  receipt  of  a  notice  of 
intent  to  rescind. 

§  173.6  Publication  of  the  notice; 
scheduling  the  hearing. 

(a)  If  the  Administrator  has  not  issued 
an  order  terminating  the  rescission 
proceeding  within  sixty  (60)  days  after 
service  of  the  notice  of  intent  to  rescind 

^  upon  the  State,  the  Administrator  shall 
publish  the  notice  of  intent  to  rescind  in 
the  Federal  Register.  The  Administrator 
may  modify  the  original  notice  of  intent 
to  rescind  before  its  publication  by 
deleting  those  deficiencies  listed  in  the 
original  notice  which  have  been 
corrected  or  which  were  shown  not  to 
have  existed.  The  public  may  submit 
comments  upon  the  matters  specified  in 
the  published  notice  of  intent  to  rescind 
within  the  time  specified  therein. 

(b)  Concurrently  with  the  publication 
of  the  notice  of  intent  to  rescind,  the 
Administrator  shall  schedule  a  hearing 


in  the  State  if  one  has  been  requested  by 
the  State.  The  date,  time,  and  location  of 
the  hearing  shall  be  published  in  the 
Federal  Register  along  with  the  notice  of 
intent  to  rescind. 

(c)  If  a  hearing  is  requested  and  the 
Administrator  has  not  issued  an  order 
terminating  the  rescission  proceeding, 
the  Administrator  shall  provide  for  a 
hearing  as  scheduled.  Representatives  of 
the  State,  EPA,  and  the  public  may 
present  evidence  at  the  hearing.  The 
Administrator  shall  appoint  a  Presiding 
Officer  who  shall  preside  over  the 
hearing  and  make  a  recommended 
decision  regarding  the  adequacy  of  the 
State’s  pesticide  use  enforcement 
program.  The  Administrator,  after 
consultation  with  the  State,  may 
prescribe  additionl  procedures 
governing  the  conduct  of  the  hearing. 

(d)  If  a  termination  order  is  issued  or 
the  hearing  is  rescheduled  after  the 
notice  of  intent  to  rescind  is  published  in 
the  Federal  Register,  such  order  or 
notice  rescheduling  the  hearing  shall 
also  be  published  in  the  Federal 
Register. 

§  173.7  Hearing  and  recommended 
decision. 

(a)  The  Presiding  Officer  shall: 

(1)  Conduct  a  fair  and  impartial 
hearing,  without  unnecessary  delay; 

(2)  ^sure  that  the  facts  are  fully 
elicited;  and 

(3)  Consider  all  evidence,  comment, 
and  argument  which  is  submitted  by 
persons  who  will  be  affected  by  the 
outcome  of  the  proceeding  and  which  is 
not  irrelevant,  immaterial,  unduly 
repetitious,  or  otherwise  unreliable  or  of 
little  probative  value.  The  Presiding 
Officer  may  require  any  prospective 
witness  to  make  available,  in  advance 
of  the  hearing,  a  brief  summary  of  his  or 
her  testimony. 

(b)  If,  following  the  close  of  the 
hearing,  the  Presiding  Officer  finds  that 
the  State  has  corrected,  or  has  agreed  in 
writing  to  correct,  the  deficiencies 
specified  in  the  notice  of  intent  to 
rescind  or  has  shown  that  such 
deficiencies  do  not  exist,  the  Presiding 
Officer  shall  issue  a  decision 
recommending  that  the  notice  of  intent 
to  rescind  be  withdrawn  and  that  the 
rescission  proceeding  be  terminated. 

(c)  If,  following  the  close  of  the 
hearing,  the  Presiding  Officer  finds  that 

'  the  State  has  not  corrected  the 
deficiencies  in  its  program,  the  Presiding 
Officer  shall  issue  a  decision 
recommending  that  the  State’s  primary 
enforcement  responsibility  for  pesticide 
use  violations  be  rescinded  in  whole  or 
in  part. 

(d)  The  recommended  decision  of  the 
Presiding  Officer  shall  become  final 


Agency  action  forty-five  (45)  days  after 
its  service  upon  the  parties  and  without 
further  proceedings  unless  (1)  an  appeal 
to  the  Administrator  is  taken  from  it  by 
a  party  to  the  proceeding,  or  (2)  the 
Administrator  elects,  sua  sponte,  to 
review  the  recommended  decision. 

§  173.8  Final  order. 

(a)  If  the  State  does  not  request  a 
hearing  within  the  sixty-day  time  period 
and  the  Administrate  has  not  issued  an 
order  withdrawing  the  notice  of  intent  to 
rescind,  the  Administrator  shall  issue  a 
final  order  as  soon  as  practicable  after 
the  time  for  public  comment  on  the 
notice  of  intent  to  rescind  has  elapsed. 
The  final  order  shall  either  withdraw  the 
notice  of  intent  to  rescind  and  terminate 
the  proceeding  or  rescind,  in  whole  or  in 
part,  the  State’s  primary  enforcement 
responsibility  for  pesticide  use 
violations. 

(b)  If  a  hearing  has  been  held  and  the 
Presiding  Officer  has  made  a 
recommended  decision,  then  either 
Office  of  Enforcement  or  the  State  may 
appeal  the  recommended  decision  to  the 
Administrator  or  the  Administrator  may 
elect  to  review  the  recommended 
decision  on  his  own  initiative. 

(c)  After  an  appeal  or  sua  sponte 
review  the  Administrator  shall  issue  a 
final  order  terminating  the  rescission 
proceeding  or  rescinding,  in  whole  or  in 
part,  the  State’s  primary  enforcement 
responsibility  for  pesticide  use 
violations. 

(d)  In  no  event  may  the  Administrator 
issue  his  final  decision  sooner  than 
ninety  (90)  days  after  service  of  the 
notice  of  int^t  to  rescind  on  a  State. 

(e)  Any  final  order,  or  a  recommended 
decision  which  becomes  a  final  order 
under  §  173.7(c),  shall  be  published  in 
the  Federal  Register. 

§  173.9  Judicial  review. 

The  State  may  appeal  an  order 
rescinding,  in  whole  or  in  part,  its 
primary  enforcement  responsibility  for 
pesticide  use  violations  to  the 
appropriate  Federal  court  pursuant  to 
section  16  of  FIFRA. 
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summary:  The  Federal  Employees  Part- 
Time  Career  Employment  Act  of  1978 
(Pub.  L.  95-437)  provides  for  the 
expansion  of  part-time  employment 
opportunities  in  the  Federal  Service.  The 
following  proposed  regulation  of  the 
National  ^dowment  for  the  Humanities 
(NEH)  sets  forth  the  provisions  of  the 
law  and  the  criteria  and  procedures  for 
administering  the  program  in  the 
Endowment.  This  gives  notice  of  the 
proposed  regulation  and  asks  the  public 
for  comment. 

DATES:  Comments  will  be  considered  if 
received  on  or  before  November  30, 

1980. 

ADDRESS:  Send  written  comments  to 
David  C.  Johnstone,  Personnel  Office, 
National  Endowment  for  the 
Humanities,  Room  410,  806 15th  Street, 
NW.,  Washington,  D.C.  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Johnstone,  202-724-0356. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Employees  Part-Time  Career 
Employment  Act  of  1978  (Pub.  L.  95-437) 
provides  for  and  encourages  part-time 
employment  of  Federal  employees.  The 
Congress,  in  its  deliberations,  found  that 
many  individuals  with  great  productive 
potential  cannot  meet  the  requirements 
of  a  standard  workweek,  but  would 
consider  employment  if  it  became 
available  on  a  part-time  permanent 
basis.  Singled  out  for  such  employment 
are  handicapped  individuals  or  others 
who  require  a  nduced  work-week, 
parents  who  would  like  to  balance 
kmily  responsibilities  with  the  need  for 
additional  income,  students  who  must 
finance  their  own  education,  and  those 
desiring  a  gradual  transition  to 
retirement.  Those  desiring  a  gradual 
transition  to  retirement  are  cautioned  to 
consider  the  impact  of  part-time 
employment  on  their  high-three  year 
average  income. 

Before  the  enactment  of  Pub.  L.  95- 
437,  part-time  career  employment 
applied  to  scheduled  work  of  less  than 
40  hours  per  week.  Effective  April  8, 

1979,  Congress  revised  the  requirements 
to  permit  part-time  career  employment 
for  16  to  32  hours  per  week  and  to  allow 
an  agency,  in  order  to  carry  out  its 
mission,  to  make  exceptions  from  its 
part-time  employment  program  and 
employ  part-time  workers  less  than  16 
hours  per  week  if  necessary. 

Employment  in  the  program  entitles 
employees  to  coverage  under  the  Civil 
Service  Retirement  System,  the  Federal 
Employees  Group  Life  Insurance  and 
Federal  Employees  Health  Benefits 
Programs. 

Excepted  from  the  law  are  positions  at 
GS-16  (or  equivalent)  and  above.  This 
regulation  is  proposed  under  the 


authority  of  the  Federal  Employees  Part- 
Time  Career  Employment  Act  of  1978, 
Public  Law  95-437,  92  Stat,  1055,  5  U.S.C. 
3401-3408. 

Joseph  D.  Du^ey, 

Chairman,  National  Endowment  for  the 
Humanities. 

Chapter  XI,  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  Part  1176,  Subchapter  D,  to  read 
as  follows: 

Sec. 

1176.1  General. 

1176.2  Definitions. 

1176.3  Criteria. 

1176.4  Establishing  and  converting  part-time 
positions. 

1176.5  Annual  plan. 

1176.6  Review  and  evaluation. 

1176.7  Publicizing  vacancies. 

1176.8  Exceptions. 

1176.9-1176.99  [Reserved] 

Authority:  Federal  Employees  Part-Time 
Career  Employment  Act  of  1978,  Pub.  L.  95- 
437,  92  Stat.  1055,  5  U.S.C.  3401-3408. 

Part-Time  Career  Employment 

§1176.1  General. 

(a)  Purpose.  Many  individuals  in 
society  possess  great  productive 
potential  which  goes  unrealized  because 
they  cannot  meet  the  requirements  of  a 
standard  workweek.  Permanent  part- 
time  employment  also  provides  benefits 
to  other  individuals  in  a  variety  of  ways, 
such  as  providing  older  individuals  with 
a  gradual  transition  into  retirement, 
providing  employment  opportunities  to 
handicapped  individuals  or  others  who 
require  a  reduced  workweek,  providing 
parents  with  opportunities  to  balance 
family  responsibilities  with  the  need  for 
added  income,  and  assisting  students 
who  must  finance  their  own  education 
or  vocational  training.  In  view  of  this, 
the  National  Endowment  for  the 
Humanities  will  operate  a  part-time 
career  employment  program,  consistent 
with  its  responsibilities  and  in 
accordance  with  Public  Law  95-437,  the 
Federal  Employees’  Part-Time  Career 
Employment  Act  of  1978. 

(b)  Program  Coordinator.  The 
Personnel  Officer  is  responsible  for 
program  operation  and  coordination. 

§1176.2  Definitions. 

(a)  “Part-time  employment”  means 
employment  of  16  to  32  hours  a  week 
under  a  schedule  consisting  of  an  equal 
or  varied  number  of  hours  per  day, 
whether  in  a  position  which  would  be 
part-time  without  regard  to  the  Act  or 
one  established  to  allow  job-sharing  or 
comparable  arrangements,  but  does  not 
include  employment  on  a  temporary  or 
intermittent  basis. 


(b)  “Career  employment”  includes 
competitive  and  excepted  service 
employees  in  tenure  groups  I  and  II. 

§1176.3  Criteria. 

Positions  becoming  vacant,  unless 
excepted  as  provided  by  section  1176.8, 
will  be  reviewed  to  determine  the 
feasibility  of  converting  them  to  part- 
time.  Among  the  criteria  which  may  be 
used  when  conducting  this  review  are: 

(a)  Mission  requirements. 

(b)  Workload. 

(c)  Employment  ceilings  and 
budgetary  considerations. 

(d)  Availability  of  qualified  applicants 
willing  to  work  part-time. 

§  1 176.4  Establishing  and  converting  part- 
time  positions. 

Position  management  and  other 
internal  reviews  may  indicate  that 
positions  may  be  either  converted  from 
full-time  or  initially  established  as  part- 
time  positions.  Criteria  listed  in  section 
1176.3  may  be  used  during  these 
reviews.  If  a  decision  is  made  to  convert 
to  or  to  establish  a  part-time  position, 
regular  position  management  and 
classification  procedures  will  be 
followed. 

§1176.5  Annual  plan. 

(a)  An  agencywide  plan  for  promoting 
part-time  employment  opportunities  will 
be  developed  annually.  This  plan  will 
establish  annual  goals  and  set  interim 
and  final  deadlines  for  achieving  these 
goals.  This  plan  will  be  applicable 
throughout  the  agency,  and  will  be 
transmitted  to  the  Office  of  Personnel 
Management  with  the  required  report  to 
pPM  on  the  status  of  the  program  as  of 
September  30  of  each  year. 

(b)  Beginning  in  FY 1981  in 
administering  personnel  ceilings,  part- 
time  career  employees  shall  be  counted 
against  ceiling  authorizations  as  a 
fi'action.  This  will  be  determined  by 
dividing  40  hours  into  the  average 
number  of  hours  of  such  employee’s 
regularly  scheduled  workweek, 

§  1 176.6  Review  and  evaluation. 

Regular  employment  reports  will  be 
used  to  determine  levels  of  part-time 
employment.  This  program  will  also  be 
designated  an  item  of  special  interest  to 
be  reviewed  during  personnel 
management  reviews. 

§  1 1 76.7  Publicizing  vacancies. 

When  applicants  from  outside  the 
Federal  service  are  desired,  part-time 
vacancies  may  be  publicized  through 
various  recruiting  means,  such  as: 

(a)  Federal  Job  Information  Centers. 

(b)  State  Employment  Offices. 

(c)  Veterans’  Administration 
Recruiting  Bulletins. 
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§1176.8  Exceptions. 

(a)  The  Personnel  Officer  may  except 
positions  from  inclusion  in  this  program 
to  provide  fewer  than  16  hours  per 
week.  This  will  normally  be  done  in 
furtherance  of  special  hiring  programs 
such  as  the  Stay-in-School  or 
Handicapped  Employment  Program. 

(b)  On  occasions  when  it  becomes 
necessary  to  allow  supervisors  and 
managers  to  temporarily  increase  the 
hours  of  duty  of  employees  above  32 
hours  per  week  for  limited  and  specific 
periods  of  time  to  meet  heavy 
workloads,  perform  special  assignments, 
permit  employee  training,  etc.,  the 
Endowment  policy  is  as  follows: 

(1)  Requests  to  work  NEH  employees 
on  a  32  hour/week  appointment  more 
than  32  hours  must  be  submitted  in 
advance  to  the  Personnel  Office; 

(2)  Justification  should  be  concise  but 
specific  and  must  state  the  exact  time 
frame  for  the  increase  in  hours  above  32 
hours  per  week;  and 

(3)  The  Program  Coordinator  will 
decide  if  the  request  meets  the  intent  of 
the  law  and  this  agency’s  policy. 

§1176.9-1176.99  [Reserved] 

[FR  Doc.  80-30803  Filed  10-2-80;  8:45  am] 

BILUNG  CODE  7536-01-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PART  73 

[Docket  No.  80-253;  RM-2889] 

Revision  of  Appiications  for  Renewal 
of  License  of  Commercial  and 
Noncommerical  AM,  FM  and  Television 
Licensees:  Order  Extending  Time  for 
Filing  Comments  and  Repiy  Comments 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule;  extension  of  time 
for  filing  comments  and  reply  comments. 

summary:  On  September  18, 1980,  the 
Committee  for  Community  Access 
requested  an  extension  of  time  to  file 
comments  in  BC  Docket  No.  80-253,  In 
the  Matter  of  Revision  of  Applications 
for  Renewal  of  License  of  Commerical 
and  Noncommercial  AM,  FM  and 
Television  Licensees.  Acting  pursuant  to 
delegated  authority,  the  Chief  of  the 
Broadcast  Bureau  extends  the  time  for 
filing  comments  and  reply  comments 
because  the  petitioner  demonstrated 
good  cause  for  its  request. 

DATES:  The  time  for  comments  and  reply 
comments  are  extended  from  October  1, 
1980  and  November  3, 1980,  to 
November  3, 1980,  and  December  1, 

1980,  respectively. 


ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosa  I.  Ovaitt,  Broadcasting  Bureau. 

(202)  632-6302. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted;  September  25, 1980. 

Released:  September  26, 1980. 

By  the  Chief,  Broadcast  Bureau; 

1.  On  September  18, 1980,  the 
Commission  received  a  request  from  the 
Committee  for  Community  Access 
(CCA)  for  an  extension  of  time  to  file 
comments  in  this  proceeding.  Comments 
are  now  due  on  October  1,  and  reply 
comments  on  November  3, 1980.  (45  FR 
47444,  July  15, 1980) 

2.  CCA  requests  that  it  be  given  an 
additional  60  days  to  file  comments.  The 
Commission’s  original  timetable  was 
established  with  due  consideration 
given  to  the  intervening  summer 
vacation  period.  That  period  has  passed 
and  we  do  not  believe  that  sixty  days 
are  necessary  to  prepare  comments. 

3.  Therefore,  for  good  cause  shown,  it 
is  ordered,  pursuant  to  delegated 
authority,  that  the  times  for  filing 
comments  and  reply  comments  are 
extended  to  November  3, 1980,  and 
December  1, 1980,  respectively. 

Federal  Communications  Commission. 
Richard  ).  Shiben, 

Chief,  Broadcast  Bureau. 

(FR  Doc.  80-30879  FUed  10-2-80;  8:45  am] 

BILLING  CODE  6712-01-H 

47  CFR  Part  73 

[DC  Docket  No.  80-495;  RM-3593] 

FM  Broadcast  Station  in  International 
Falls,  Minn.;  Proposed  Changes  in 
Table  of  Assignments 

agency:  Federal  Communications 
Commission. 

action:  Notice  of  proposed  rulemaking 
and  order  to  show  cause. 

summary:  Action  taken  herein  proposes 
the  assignment  of  a  Class  C  FM  channel 
to  International  Falls,  Minnesota,  and 
the  substitution  of  a  Class  C  channel  for 
an  existing  Class  A  channel,  in  response 
to  a  petition  filed  by  Minnesota 
Christian  Broadcasters,  Inc.  It  is  also 
proposed  to  modify  the  Class  A  station 
to  specify  the  Class  C  channel.  The 
proposed  channel  could  provide  first 
aural  service  to  a  large  area  and  a 
second  FM  station  to  International  Falls. 
DATES:  Comments  must  be  filed  on  or 
before  November  17, 1980,  and  reply 
comments  must  be  filed  on  or  before 
December  8, 1980. 


ADDRESS:  Federal  Commimications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Broadcast  Bureau 
(202)  632-9660. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  September  16, 1980. 

Released:  September  30, 1980. 

By  the  Chief,  Policy  and  Rules 
Division; 

1.  The  Commission  herein  considers  a 
petition  for  a  rule  making  *  filed  by 
Minnesota  Christian  Broadcasters,  Inc., 
which  seeks  the  assignment  of  Class  C 
Channel  258  to  International  Falls,  as 
that  community’s  second  FM 
assignment,  and  the  substitution  of 
Channel  281  for  Channel  232A  at 
International  Falls. 

2.  International  Falls  (population 
6,439),*  seat  of  Koochiching  County 
(population  17,131),  is  located  on  the 
U.S.-Canadian  border  approximately  400 
kilometers  (250  miles)  north  of 
Minneapolis.  Minnesota.  International 
Falls  is  served  locally  by  full-time  AM 
Station  KGHS  and  FM  Station  KSDM. 

3.  Petitioner  states  that  the  main 
industries  in  International  Falls  is  a 
paper  mill  (which  produces  up  to  475 
tons  of  paper  a  day),  and  the  Insulite 
Mill  which  is  the  largest  single 
fiberboard  plant  in  the  world.  The  area 
has  also  become  an  important  tourist 
center.  Petitioner  has  submitted 
economic  and  demographic  information 
with  respect  to  International  Falls, 
which  demonstrates  the  need  for  an 
additional  FM  assignment. 

4.  Preclusion  Study:  Preclusion  study 
was  done  for  Channel  258  in 
International  Falls,  Minnesota,  with  the 
assumption  that  the  transmitter  was 
located  in  the  center  of  the  city. 
Preclusion  will  occur  on  Charmels  257 A, 
258,  259  and  261A  in  all  or  parts  of  the 
following  seven  counties:  Minnesota: 
Lake  of  the  Woods,  Beltrami, 
Koochiching,  Itasca,  St.  Louis,  Lake  and 
Cass. 

5.  Comments:  (a)  Petitioner  states  that 
the  assignment  of  Channel  258  to 
International  Falls,  will  provide  a  first 
FM  service  to  4047  square  kilometers 
(1,581  square  miles)  assuming  operating 
parameters  of  75  kW  at  500  feet. 
Population  figures  were  not  given. 
Petitioner  notes  that  all  communities 
with  a  population  of  1,000  or  more  in  the 
precluded  area  either  already  have  an 
FM  assignment  or  have  an  alternative 
channel  available  for  assignment. 

(b)  International  Falls  is  presently 
allocated  a  Class  A  channel.  The 

'  Public  Notice  of  the  petition  was  given  on 
February  27, 1980,  Report  No.  1218. 

*  Population  figures  are  taken  from  the  1970  U.S. 
Census. 
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proposed  assignment  would  create  an 
intermixture  of  classes  of  channels  in 
the  community.  To  avoid  intermixture,  it 
has  been  our  policy  to  propose  a 
substitute  assignment  for  the  existing 
Class  A  station.  A  study  of  additional 
Class  C  channels  available  for 
assignment  to  International  Falls, 
revealed  that  Channels  281,  283,  289, 
and  299  could  be  assigned.  Therefore  to 
provide  the  licensee  of  Channel  232A  an 
opportunity  to  switch  to  a  Class  C 
channel,  we  shall  propose  to  assign  a 
second  Class  C  channel  for  International 
Falls.  The  second  Class  C  channel 
would  provide  a  second  service  to 
aproximately  the  same  area  as  that 
proposed  for  a  first  service  by  the 
petitoner. 

6.  Since  KSDM  could  be  affected  if  we 
were  to  follow  this  policy,  it  must  be 
given  an  opportunity  to  indicate  whether 
it  consents  to  or  is  opposed  to  the 
proposed  change  of  its  channel 
assignment  and  this  Order  to  Show 
Cause  is  adopted  for  that  purpose.  Its 
general  comments  on  the 
appropriateness  of  the  proposal  are 
invited. 

7.  As  for  reimbursement,  it  has  been 
Commission  policy  to  require  the  party 
benefitting  from  a  new  assignment,  i.e., 
the  ultimate  licensee  of  the  new  station, 
to  reimburse  the  existing  Class  A 
licensee  for  the  change  in  frequency 
only.  The  costs  of  upgrading  to  the  Class 
C  facilities  would  not  be  reimbursable. 
See  Mitchell,  S.D.,  63  FCC  2d  70  (1976) 
Gillette,  Wyoming,  Docket  21119,  42  FR 
47557  (1977).  In  view  of  this  discussion, 
petitioner  or  another  interested  party 
should  comment  on  its  willingness  to 
provide  reimbursement  to  Station 
KSDM.  Finally,  if  another  interest  in  a 
Class  C  channel  is  stated,  there  are 
other  possible  alternatives  including  an 
assignment  of  other  available  channels. 
Thus,  no  interested  party  would  be 
foreclosed  by  this  proceeding. 

8.  Accordingly,  the  Commission 
proposes  to  amend  the  FM  Table  of 
Assignments,  §  73.202(b)  of  the 
Commission’s  Rules,  with  regard  to  the 
community  below,  as  follows: 


aty 

Channel  No. 

Present  Proposed 

International  Falls.  Minn . 

232A  258,  281 

9.  Since  International  Falls  is  within 
402  kilometers  (250  miles)  of  the 
Canadian  border,  the  proposed 
assignments  to  International  Falls, 
Minnesota,  are  subject  to  concurrence 
by  the  Canadian  government. 


10.  It  is  ordered.  That  pursuant  to 

§  316(a)  of  the  Communications  Act  of 
1934,  as  amended,  KGHS,  Inc.,  the 
licensee  of  Station  KSDM,  at 
International  Falls,  Minnesota,  SHALL 
SHOW  CAUSE  why  its  license  should 
not  be  modified  to  specify  operation  on 
Channel  281,  if  the  Commission 
determines  that  the  public  interest 
would  best  be  served  by  adopting  the 
proposed  assignment. 

11.  Pursuant  to  §  1.87  of  the 
Commission’s  Rules  and  Regulations, 
Station  KSDM  may,  not  later  than 
Novemer  17, 1980,  request  that  a  hearing 
be  held  on  the  proposed  modification. 
Pursuant  to  §  1.87(f),  if  the  right  to 
request  a  hearing  is  waived.  Station 
•KSDM  may,  not  later  than  November  17, 
1980,  file  a  written  statement  showing 
with  particularity  why  its  permit  should 
not  be  modified  as  proposed  in  this 
Order  to  Show  Cause.  In  this  case,  the 
Commission  may  call  on  Station  KSDM 
to  furnish  additional  information, 
designate  the  matter  for  hearing,  or 
issue,  without  further  proceedings,  an 
Order  modifying  the  license  as  provided 
in  the  Order  to  Show  Cause.  If  the  right 
to  request  a  hearing  is  waived  and  no 
written  statement  is  filed  by  the  date 
referred  to  above.  Station  KSDM  will  be 
deemed  to  consent  to  modification  as 
proposed  in  the  Order  to  Show  Cause 
and  a  final  Order  will  be  issued  by  the 
Commission,  if  the  channel  changes 
mentioned  above  are  found  to  be  in  the 
public  interest. 

12.  The  Commission’s  authority  to 
institute  rule  making  proceedings, 
showing  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  para.  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

13.  It  is  further  ordered.  That  the 
Secretary  of  the  Commission  SHALL 
SEND  a  copy  of  this  Order  by  Certified 
Mail  Return  Receipt  Requested,  to 
KGHS,  Inc.,  P.O.  Box  591,  International 
Falls,  Minnesota  56649,  the  party  to 
whom  the  Order  to  Show  Cause  is 
directed. 

14.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Broadcast  Bureau,  (202)  632-9660. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  ail  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 


other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

15.  Comments  must  be  filed  on  or 
before  November  17, 1980,  and  reply 
comments  on  or  before  December  8, 

1980. 

Federal  Communications  Commission. 

Henry  L  Baumann, 

Chief,  Policy  and  Rules  Division  Broadcast 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in  Sections 
4(i),  5(d)(1),  303(g)  and  (r),  and  307(b)  of  the 
Communications  Act  of  1934,  as  amended, 
and  Section  0.281(b)(6)  of  the  Commission's 
Rules,  IT  IS  PROPOSED  TO  AMEND  the  FM 
Table  of  Assignments,  Section  73.202(b)  of 
the  Commission’s  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is  attached. 

2.  Showings  required.  Comments  are 
invited  on  the  proposal(s)  discussed  in  the 
Notice  of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  Proponent(s)  will  be 
expected  to  answer  whatever  questions  are 
presented  in  initial  comments.  The  proponent 
of  a  proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits  or 
incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its  present 
intention  to  apply  for  the  channel  if  it  is 
assigned,  and,  if  authorized,  to  build  the 
station  promptly.  Failure  to  file  may  lead  to 
denial  of  the  request. 

3.  Cut-off  procedures.  The  following 
procedures  will  govern  the  consideration  of 
filings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that  parties 
may  comment  on  them  in  reply  comments. 
They  will  not  be  considered  if  advanced  in 
reply  comments.  (See  §  1.420(d)  of 
Commission  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  proposal(s)  in 
this  Notice,  they  will  be  considered  as 
comments  in  the  proceeding,  and  Public 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later  than 
that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket. 

4.  Comments  and  reply  comments;  service. 
Pursuant  to  applicable  procedures  set  out  in 
Sections  1.415  and  1.420  of  the  Commission's 
Rules  and  Regulations,  interested  parties  may 
file  comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice  of 
Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions  by 
parties  to  this  proceeding  or  persons  acting 
on  behalf  of  such  parties  must  be  made  in 
written  comments,  reply  comments,  or  other 
appropriate  pleadings.  Comments  shall  be 
served  on  the  petitioner  by  the  person  filing 
the  comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed  comments 
to  which  the  reply  is  directed.  Such 
comments  and  reply  comments  shall  be 
accompanied  by  a  certificate  of  service.  (See 
§  1.420(a),  (b)  and  (c)  of  the  Commission 
Rules.) 
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5.  Number  of  copies.  In  accordance  with 
the  provisions  of  Section  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or  other 
documents  shall  be  furnished  the 
Commission. 

6.  Public  inspection  of  filings.  All  filings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission's 
Public  Reference  Room  at  its  headquarters. 
1919  M  Street,  N.W.,  Washington,  D.C. 

(FR  Doc.  80-30404  Filed  10-2-80;  8:45  am| 

BILLING  CODE  6712-01-M 

47  CFR  Part  81 

[PR  Docket  No.  80-583;  FCC  80-548] 

Amendment  of  the  Commission’s 
Rules  To  Delete  Section  81.303(c) 
Which  Limits  the  Establishment  of 
New  Public  Coast  Stations  Operating 
on  Frequencies  Below  27,500  kHz 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rulemaking. 

summary:  This  document  proposes  to 
delete  from  the  Commission's  rules 
Section  81.303(c)  which  limits  the 
establishment  of  new  Class  I-B  and  II-B 
public  coast  stations.  This  rule  was 
adopted  in  recognition  of  certain 
administrative  practices  of  the 
Commission  which  have  been 
terminated.  The  Commission  believes 
that  these  provisions  now  serve  no 
useful  purpose  public  correspondence 
service.  Consequently  the  Commission 
believes  Section  81.303(c)  should  be 
deleted. 

DATE:  Comments  must  be  received  on  or 
before  December  10, 1980,  and 
Comments  must  be  received  on  or 
before  January  9,1981.  Federal 
Communications  Commission, 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  K.  Hays,  Private  Radio  Bureau, 
(202)  632-7175. 

SUPPLEMENTARY  INFORMATION: 

Adopted;  September  25, 1980. 

Released;  October  6, 1980. 

By  the  Commission: 

1.  The  Commission  is  proposing  to 
delete  from  its  rules  Section  81.303(c) 
which  limits  the  establishment  of  new 
public  coast  stations  operating  on 
hequencies  below  27,500  kHz. 

Background 

2.  Public  coast  radiotelephone  stations 
are  land  stations  in  the  maritime  mobile 
service  that  are  open  to  public 
correspondence.  In  general  these 
stations  are  interconnected  to  the  public 


wireline  telephone  system.  By  utilizing 
the  services  of  these  stations,  ships  may 
make  and  receive  telephone  calls  to  and 
from  any  telephone  which  has  access  to 
the  nationwide  telephone  network, 
including  calls  overseas  and  to  other 
ships.  Public  coast  stations  are 
classified  under  the  Commission's  rules 
as  Class  I,  II  or  III  depending  upon  the 
frequency  bands  from  which  their 
channel  assignments  are  drawn.  For 
radio  operators  aboard  ship,  the 
important  difference  between  these 
classes  of  stations  is  the  distances  over 
which  each  can  communicate  and  this, 
in  turn,  is  a  function  of  the  frequencies 
available  to  each  class  of  station. 

3.  Class  I-B  and  II-B  public  coast 
stations,  which  are  the  subject  of  this 
proposal,  provide  marine  radiotelephone 
service  on  frequencies  below  27,500 
kHz.  Class  I-B  public  coast  station 
provide  a  telecommunications  service 
which  is  world-wide  in  coverage  and  is 
known  as  the  “high  seas"  service.  Class 
I-B  public  coast  stations  operate  on 
frequencies  in  the  4  through  23  MHz 
band.  This  service  is  primarily  used  by 
ocean-going  vessels  for  both  commercial 
and  personal  traffic. 

4.  Class  II-B  public,  coast  stations 
provide  regional  service.  The  coverage 
of  these  stations  varies  widely  with  time 
of  day  and  other  factors  which  affect 
propagation  such  as  season, 
atmospheric  conditions,  sun  spots,  etc. 
Distances  in  excess  of  1000  miles  are 
possible  at  certain  times,  but  may  be 
limited  to  less  than  100  miles  at  other 
times.  Class  II-B  stations  primarily 
operate  on  2  and  4  MHz  frequencies 
along  the  sea  coasts  and  the  Gulf  of 
Mexico:  on  2,4,  and  8  MHz  frequencies 
on  the  Great  Lakes;  and  on  2,4,6,8,12  and 
16  MHz  on  the  Mississippi  River  System. 
This  service  was  the  first 
radiocommunications  service  introduced 
for  general  maritime  use  in  the  coastal 
and  inland  waterway  areas  of  the 
United  States. 

Origin  of  section  81.303(c) 

5.  Under  §  81.303(c)  of  the 
Commission  rules,  only  one  public  coast 
station  operating  on  frequencies  below 
27,500  kHz  may  be  authorized  by  the 
Commission  to  serve  any  one  area. 
Originally,  this  restriction  applied  only 
to  stations  in  Alaska.  It  was  adopted  by 
the  Commission  in  the  mid-1950's  to 
recognize  in  the  rules  a  long  established 
practice  of  the  Commission  and  of  the 
Office  of  the  Chief  Signal  Officer,  U.S. 
Army,  which  had  jurisdiction  over  the 
Alaska  Communication  System  (ACS) 
before  Alaska  became  a  state.  This 
public  communications  system  in 
Alaska  consisted  of  an  extensive 
network  of  radio  stations,  wire  line  and 


submarine  cable  connecting  principally 
the  larger  towns  in  alaska,  and  those 
towns  to  terminals  in  or  near  Seattle. 
Washington.  Among  the  ACS  radio 
stations  were  18  public  coast  stations 
for  communication  with  ship  stations  of 
any  class  in  Alaskan  waters. 

6.  This  communication  system 
operated  by  the  U.S.  Army  was 
supplemented  for  many  years  by  non- 
Government  stations  in  Alaska  licensed 
by  the  Commission,  mainly  those  in  the 
aviation,  marine  mobile,  and  public 
fixed  services.  Under  the  arrangements 
developed  between  the  Commission  and 
the  U.S.  Army,  the  Commission  granted 
applications  for  fixed  public  stations 
and  public  coast  stations  in  Alaska  only 
where  it  appeared  that  the  ACS 
facilities  were  inadequate  or 
unavailable  or  where  an  existing 
licensed  service,  whether  Government 
or  non-Government,  would  not  be 
unnecessarily  duplicated.  This 
restriction  was  incorporated  into  the 
Commission  rules  first  for  stations  in 
Alaska  and  later  for  all  public  coast 
stations,  including  those  in  the  48 
contiguous  United  States.  The  result  of 
the  rule  is  the  protection  of  existing 
stations  by  restricting  entry  into  the 
public  coast  station  market. 

The  Proposal 

7.  The  Commission  is  proposing  to 
delete  Section  81.303(c]  from  its  rules 
because  this  section  no  longer  serves  its 
original  purpose  and  may  be  detrimental 
to  further  development  of  the  maritime 
public  correspondence  service  on 
frequencies  below  27,500  kHz.  Under  the 
Alaska  Coipmunications  Disposal  Act,' 
the  facilities  of  the  ACS  were  offered  for 
sale  subject  to  the  appropriate 
authorizations  from  the  Commission  and 
the  State  of  Alaska.  In  the  Memorandum 
Opinion  and  Order  *  approving  sale  of 
these  facilities  to  RCA  Alaska 
Communications,  Inc.,  (RCAA),  the 
Commission  indicated  that  the  exclusive 
status  of  the  ACS  facilities  would  not  be 
continued  under  private  ownership  and 
that  new  facilities  in  Alaska  would  be 
considered  on  their  own  merits  pursuant 
to  the  requirements  of  the 
Communications  Act  of  1934,  as 
amended.®  With  the  termination  of  the 
exclusive  status  of  the  ACS,  the  original 
purpose  for  the  rule  ceased  to  exist  and. 
as  a  result,  its  only  present  function  is  to 
provide  economic  protection  to  public 
coast  stations  operating  on  frequencies 
below  27,500  kHz. 

'  Alaska  Communications  Disposal  Act,  40 
U.S.C.771-792  (1976). 

’Memorandum  Opinion  and  Order  Docket  No. 
18823.  22  FCC  2d  200  (1970). 

Md.  at  204. 
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8.  More  importantly,  the  Commission 
has  reviewed  Section  61.303(c)  and 
believes  it  may  be  detrimental  to  further 
development  of  the  maritime  public 
correspondence  service  on  frequences 
below  27,500  kHz.  As  stated  in  its  report 
to  Congress,  the  Commission  feels  that 
Section  81.303(c)  "may  restrict  new 
entry  into  the  market,  restrict 
competition,  and  generally  inhibit  the 
marketplace  forces  from  working  to 
keep  users’  costs  down  and  improving 
the  quality  of  service”.^  Consequently, 
the  Commission  is  proposing  to  delete 
this  section  from  its  rules. 

9.  The  proposed  amendments  to  the 
rules  as  set  forth  in  the  Appendix  are 
issued  pursuant  to  authority  contained 
in  Sections  4(1)  and  303(b),  (c),  (d)  and 
(r)  of  the  Communications  Act  of  1934, 
as  amended. 

10.  Interested  persons  who  desire  to 
submit  comments  on  these,  or  related 
matters  may  do  so  on  or  before 
December  10, 1980.  Replies  to  any 
suggestions  or  comments  may  be 
submitted  not  later  than  January  9, 1981. 
In  reaching  its  decision,  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments,  provided  that  such 
information  or  a  writing  indicating  the 
nature  and  source  of  such  information  is 
placed  in  the  public  file,  and  provided 
that  the  fact  of  the  Commission's 
reliance  on  such  information  is  noted  in 
the  Report  and  Order.  An  original  and  5 
copies  will  be  furnished  of  all 
statements,  briefs  or  comments  filed  in 
response  to  this  Notice. 

11.  For  further  information  on  this 
proceeding,  contact  John  Hays  at  (202) 
632-7175. 

Federal  Communication  Commission. 

William  ].  Tricarico, 

Appendix 

Part  81  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  81— STATIONS  ON  LAND  IN  THE 
MARITIME  SERVICES  AND  ALASKA- 
PUBLIC  FIXED  STATIONS 

§  81.303  (Amended] 

In  81.303  paragraph  (c)  is  deleted  and 
designated  as  [Reserved]. 

(FK  Doc.  80-30H69  Filed  10-2-80: 8:45  am| 
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Study  of  Maritime  Public  Coast  Station  Operations, 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

48  CFR  Parts  4  and  9 

Safeguarding  Classified  Information 
Within  Industry,  Contractor  Team 
Arrangements,  and  Defense 
Production  Pools  and  Research  and 
Development  Pools 

agency:  Office  of  Federal  Procurement 
Policy,  Office  of  Management  and 
Budget. 

action:  Notice  of  availability  and 
'  request  for  comment  on  draft  Federal 
acquisition  regulation. 

summary:  The  Office  of  Federal 
Procurement  Policy  is  making  available 
for  public  and  Government  agency 
review  and  comment,  a  segment  of  the 
draft  Federal  Acquisition  Regulation 
regarding  Safeguarding  Classified 
Information  within  Industry,  Contractor 
Team  Arrangements,  and  Defense 
Production  Pools  and  Research  and 
Development  Pools.*  Availability  of 
additional  segments  for  comment  will  be 
announced  on  later  dates.  The  FAR  is 
being  developed  to  replace  the  current 
system  of  procurement  regulations. 
date:  Comments  must  be  received  on  or 
before  December  3, 1980. 

ADDRESS:  Obtain  copies  of  the  draft 
regulation  from  and  submit  comments  to 
William  J.  Maraist,  Assistant 
Administrator  for  Regulations,  Office  of 
Federal  Procurement  Policy,  726  Jackson 
Place  NW,  Room  9025,  Washington,  D.C. 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Maraist.  (202)  395-3300. 
SUPPLEMENTARY  INFORMATION:  The 
fundamental  purpose  of  the  FAR  is  to 
reduce  proliferation  of  regulations;  to 
eliminate  conflicts  and  redundancies; 
and  to  provide  an  acquisition  regulation 
that  is  simple,  clear  and  understandable. 
The  intent  is  not  to  create  new  policy. 
However,  because  new  policies  may 
arise  concurrently  with  the  FAR  project, 
the  notice  of  availability  of  draft 
regulations  will  summarize  the  section 
or  part  available  for  review  and 
describe  any  new  policies  therein. 

The  following  subparts  of  the  draft 
Federal  Acquisition  Regulation  are 


'Filed  as  part  .of  the  original  document  with  the 
Office  of  the  Federal  Register. 


available  upon  request  for  public  and 
Government  agency  review  and 
comment. 

PART  4— ADMINISTRATIVE  MATTERS 

Subpart  4.4— Safeguarding  Classified 
Information  Within  Industry 

This  subpart  requires  each  agency  to 
prescribe  procedures  that  it  and  its 
contractors  must  follow  for  safeguarding 
classified  information  relating  to 
classified  acquisitions  and  to  provide  its 
contractors  with  specific  guidance  for 
this  purpose.  A  new  policy  in  this  regard 
is  that,  whenever  practicable,  agencies 
shall  enter  into  agreements  with  the 
Department  of  Defense  (DOD)  to  be 
covered  by  the  Defense  Industrial 
Security  Program  (DISP)  and  follow  the 
instructions  in  DOD’s  Industrial  Security 
Regulation.  Contracting  officers  are 
responsible  for  determining  whether 
access  to  classified  information  by 
offerors  or  contractors  will  be 
necessary,  and  for  complying  with  the 
DISP  or  agency  procedures  during  all 
stages  of  the  acquisition  process. 

PART  9— CONTRACTOR 
QUALIFICATIONS 

Subpart  9.6— Contractor  Team 
Arrangements 

This  subpart  defines  contractor  team 
arrangements,  and  describes  situations 
in  which  they  can  be  appropriate. 
Government  policy  is  to  recognize  team 
arrangements,  provided  they  are 
identified  and  company  relationships 
are  fully  disclosed  either  in  an  offer  or 
prior  to  the  arrangement  becoming 
effective.  This  policy  is  essentially  a 
restatement  of  that  in  Defense 
Acquisition  Regulation  4-117. 

Subpart  9.7— Defense  Production 
Pools  and  Research  and  Development 
Pools 

This  subpart  sets  forth  policy  and 
procedures  for  contracting  with  pools 
and  individual  pool  members.  Generally, 
pools  are  to  be  treated  the  same  as  any 
other  prospective  or  actual  contractor. 

Dated:  September  19, 1980. 

LeRoy ).  Haugh, 

Associate  Administrator  for  Regulatory 
Policies  and  Practices. 

|FR  Doc.  80-30805  Filed  10-2-80: 8:45  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

[Ex  Parte  No.  344] 

Terminal  Performance  Standards 
Governing  the  Transportation  of  Non* 
Perishabie  Commodities 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  withdrawal  of 
proposed  rules. 

summary:  On  June  19, 1978,  the 
Commission  issued  for  public  comment 
[43  FR  33774]  nine  proposed  standards 
for  railroad  terminal  operations  when 
moving  non-perishable  commodities. 

The  proposed  rules  provided  that, 
except  in  special  cases,  each  terminal 
operation  (e.g.,  pickup  of  loaded  car. 
placement  of  car  after  arrival  at 
destination,  etc.)  will  be  performed 
within  24  hours. 

The  Commission  has  completed  its 
assessment  of  the  proposed  rules  and 
has  concluded  that  they  will  not  provide 
the  significant  public  benefits  originally 
contemplated.  Accordingly,  the  rules 
will  not  be  adopted  and  this  proceeding 
is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Felder.  (202)  275-7693. 
SUPPLEMENTARY  INFORMATION: 

Comments  on  the  proposed  rules  have 
been  received  and  reviewed.  The 
proposed  rules  which  were  processed  as 
a  new  Part  1039  were  designed  to 
improve  rail  freight  service  quality  and 
reliability.  However,  it  appears  that,  if 
put  into  effect,  they  will  discourage 
blocking  and  the  making  up  of  tranload 
and  unit-train  movements,  and  hamper 
efficient  system  operations.  Also,  they 
fail  to  recognize  wide  variations  in 
operating  conditions  and  traffic  volumes 
among  different  terminals.  Their 
imposition  would,  thus,  result  in 
inefficient  use  of  the  more  modern 
terminals  and  deprive  railroad  operating 
personnel  of  the  necessary  flexibility  to 
meet  changing  conditions.  The  proposed 
standards  would  also  be  extremely 
costly  to  implement,  and,  by  diverting 
funds  and  personnel,  would  impede 
individual  carrier  initiatives  to  improve 
their  terminal  service. 

The  carriers  already  have  ample 
incentive  to  provide  expeditious  and 
reliable  service  as  they  strive  to  meet 
their  competition.  They  obviously  are 
aware  that  inefficiency  results  in  lost 
opportunity,  customer  dissatisfaction, 
decreased  equipment  utilization  and 
increased  car  hire  costs. 

It  is  apparent  from  the  comments 
received  that  the  proposed  rules  would 


not  serve  the  public  purpose  for  which 
they  were  intended.  Rather,  application 
of  the  contemplated  stringent  standards 
would  probably  do  more  harm  than 
good. 

It  should  also  be  noted  that  under  the 
Commission’s  contract  rate  policy.  Ex 
Parte  No.  358F,  Change  of  Policy. 
Railroad  Contract  Rates  (361  ICC  205) 
carriers  are  permitted  to  negotiate 
contract  rates  which  provide  for  a 
particular  level  of  terminal  service.  Such 
rates,  set  at  competitive  market  levels, 
should  result  in  more  efficient  use  of 
terminal  facilities. 

This  is  not  a  significant  action 
affecting  adversely  the  quality  of  the 
human  environment  or  the  conservation 
of  energy  resources. 

(49  U.S.C.  10321,  5  U.S.C.  553) 

Decided:  September  8, 1980. 

By  the  Commission,  Chairman 
Caskins.Vice  Chairman  Gresham. 
Commissioners  Stafford,  Clapp,  Trantian. 
Alexis  and  Gilliam.  Commissioner  Stafford 
not  participating. 

Agatha  L.  Mergenovich, 

Secretary. 

|FR  Doc.  80-30908  Filed  10-2-80;  8:45  am| 
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49  CFR  Parts  1201  and  1241 

[No. 37080] 

Accounting  and  Reporting  of 
Raiiroads’  Freight  Train  Car  Repair 
Costs 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Indefinite  deferral  of  proposed 
rulemaking  proceeding. 

summary:  This  proceeding  involves 
proposed  criteria  for  accumulating, 
recording,  and  reporting  the  costs  of 
repairing  freight  train  cars.  By  a  Notice 
of  Proposed  Rulemaking  served  on 
August  22, 1980  (45  FR  57153-57159).  we 
requested  comments  on  the  proposed 
rule  by  October  5, 1980.  However, 
because  of  pending  relevant  legislation 
and  because  the  Association  of 
American  Railroads  requested 
postponement  of  the  due  date  for  filing 
comments,  we  intend  to  defer  this 
proceeding  indefinitely. 

OATES:  The  comment  period  is  deferred 
indefinitely  until  further  notice. 
ADDRESS:  Comments  to  this  Notice 
should  be  sent  to:  Office  of  the 
Secretary,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Brown,  Jr.,  Telephone  No.  (202) 
275-7448. 

Decided;  September  29, 1980. 


By  the  Commission,  Darius  W.  Gaskins.  Jr.. 
Chairman. 

Agatha  L.  Mergenovich, 

Secretary. 

|FR  Doc.  80-30907  Filed  10-2-80:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  611 

Foreign  Fishing  in  the  North  Pacific 
Ocean  and  Bering  Sea;  Proposed 
Regulations 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA)/ 
Commerce. 

action:  Proposed  regulations. 

summary:  It  is  proposed  to  prohibit 
foreign  fishing  vessels  that  have  on 
board  fish  caught  outside  the  fishery 
conservation  zone  from  hshing  in  the 
fishery  conservation  zone  (FCZ) 
seaward  of  Alaska  unless  that  vessel  is 
inspected  by  an  authorized  enforcement 
officer,  or  unless  the  vessel  is  notified 
that  an  inspection  is  not  necessary. 

DATE:  Comments  will  be  accepted  until 
December  2, 1980. 

ADDRESS:  Send  comments  to:  Mr.  Robert 
McVey,  Director.  Alaska  Region, 
National  Marine  Fisheries  Service, 
Juneau,  Alaska  99802,  Telephone  (907) 
586-7221. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  McVey  (907)  586-7221. 
SUPPLEMENTARY  INFORMATION:  Foreign 
fishing  vessels  fishing  in  the  FCZ  are 
required  by  50  CFR  611.9(d)  to  maintain 
Daily  Cumulative  Catch  Logs  (DCCL)  so 
that  enforcement  officers  can  compare 
the  transfer  logs  and  the  catch  on  board 
to  determine  the  actual  catch  of  the 
vessel  from  the  FCZ.  Existing 
regulations  allow  foreign  vessels  to 
begin  fishing  within  the  FCZ  with  fish  on 
board  that  were  caught  outside  the  FCZ. 

Catch  logs  or  other  records  were  not 
required  for  such  fish  although  some 
vessels  voluntarily  report  their  catch. 

The  presence  of  undocumented  fish  on 
board  a  foreign  vessel  fishing  in  the  FCZ 
precludes  enforcement  officers  from 
determining  what  proportion  of  the  fish 
on  board  were  taken  from  the  FCZ.  In 
the  case  of  the  small  number  of  vessels 
that  might  fish  within  the  extended 
fisheries  jurisdiction  of  another  nation 
or  on  the  high  seas  and  then  wish  to 
begin  fishing  within  the  FCZ  off  Alaska, 
the  proposed  amendment  establishes 
catch  documentation  and  reporting 
procedures  that  ensure  accountability 
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for  all  catch  on  board.  This  amendment 
is  necessary  to  facilitate  enforcement  of 
the  catch  reporting  rules  required  by  50 
CFR  611.9. 

Compliance  with  this  regulation  will 
require  foreign  fishing  vessels  to  either 
enter  the  FCZ  off  Alaska  with  an  empty 
hold  or  be  able  to  document  fish  in  the 
hold  caught  outside  the  FCZ. 

The  Assistant  Administrator  has 
determined  that  this  regulation  is  not 
significant  under  either  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  or  Executive  Order  12044,  and 
does  not  require  an  environmental 
impact  statement  or  a  regulatory 
analysis. 

(16  U.S.C.  1801  et  seq.) 

Robert  K.  Crowell, 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

It  is  proposed  to  amend  50  CFR  611.90 
by  adding  a  new  paragraph  (f): 

§  6 1 1 .90  General  Provisions. 
*«***« 

(f)  Additional  Report.  When  each 
foreign  fishing  vessel  entering  the 
fishery  conservation  zone  seaward  of 
the  State  of  Alaska  notifies  the  Coast 
Guard,  in  the  notice  of  time  and  position 
at  which  the  vessel  will  begin  fishing 
(§  611.4(a)(l]),  it  shall  also  declare  the 
species  and  amounts  of  fish  products  on 
board  which  were  harvested  or  received 
outside  the  fishery  conservation  zone. 
Such  notices  shall  be  submitted  in 
accordance  with  section  611.4  and  the 
illustrated  report  below.  Each  vessel 
reporting  that  it  has  fish  products  on 
board  shall  begin  fishing  only  after 
inspection  by  an  authorized  officer 
unless  notified  that  an  inspection  is  not 
required.  Any  fish  products  on  board  not 
reported  as  described  herein  will  be 
presumed  to  have  been  harvested  or 
received  in  the  fishery  conservation 
zone  unless  the  vessel  has  on  board 
records  in  English  of  the  fish  and  fish 
products  caught  or  received  in  waters 
over  which  another  nation  exercises 
exclusive  fishery  management  authority, 
and  the  records  provide  the  same 
information  required  by  §  611.9(b), 
611.9(d)(1)  and  611.9(d)(2)  of  these 
regulations. 

An  illustration  of  a  sample  report  is  as 
follows:  The  stem  trawler  NAVIS, 

LTUX,  will  begin  fishing  on  June  15, 

1980,  at  1500  G.m.t.  at  position  56-00  N. 
latitude,  168-00  W.  longitude  in  Bering 
Sea  Area  I.  The  NAVIS  has  aboard  105.5 
metric  tons  of  frozen  Pacific  cod,  and  35 
metric  tons  of  fish  meal  that  was 
produced  from  fish  caught  outside  the 
fishery  conservation  zone  of  the  U.S. 

The  required  message  would  be 
transmitted  as  follows: 


FROM:  M/V  NAVIS,  LTUX 
TO:  17TH  COAST  GUARD  DISTRICT, 
JUNEAU,  ALASKA  REGION,  NMFS, 
JUNEAU,  ALASKA 
VESREP 

NAVIS/LTUX/0615/1500/5600N/ 
16800W/51/BEGIN/  PRODUCT 
ABOARD/701/105.5/702/53/MEAL/ 
35. 

[FR  Doc.  80-30683  Filed  10-2-80:  8:45  am] 
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50  CFR  Part  611 

Trawl  Fishery  and  Herring  Gillnet 
Fishery  of  the  Eastern  Bering  Sea  and 
Northeast  Pacific  Ocean;  Advance 
Notice  of  Proposed  Rulemaking 

agency:  National  Oceanic  and 
Atmospheric  Administration/ 

Commerce, 

action:  Advance  notice  of  proposed 
rulemaking. 

summary:  On  August  21, 1980,  the 
Assistant  Administrator  for  Fisheries, 
NMFS,  received  a  petition  to  amend 
regulations  implementing  the 
Preliminary  Fishery  Management  Plan 
(PMP)  for  the  Trawl  Fisheries  and 
Herring  Gillnet  fishery  of  the  Eastern 
Bering  Sea  and  the  Northeast  Pacific 
Ocean.  This  notice  requests  comments 
on  the  petition  and  on  alternatives  to  the 
course  of  action  suggested  in  the 
petition. 

DATES:  Comments  are  due  before 
October  31, 1980. 

ADDRESS:  Comments  should  be 
submitted  to:  Robert  W.  McVey, 

Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  P.O.  Box  1668 
Juneau,  Alaska  99802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  McVey,  telephone  (907)  586- 
7221  or  Mark  Zilberburg,  telephone  (202) 
634-7432. 

SUPPLEMENTARY  INFORMATION:  On 

August  21, 1980,  NOAA  received  a 
petition  to  amend  the  PMP  for  the  Trawl 
Fisheries  and  Herring  Gillnet  Fishery  of 
the  Eastern  Bering  Sea  and  Northeast 
Pacific  Ocean.  Notice  of  receipt  of  the 
petition  was  published  in  the  Federal 
Register  (see  45  FR  59187).  The 
petitioners  request  that  the  PMP  be 
amended  to  provide  for  an  annual 
closure  of  Bering  Sea  Groundfish  Areas  I 
and  II  from  October  1  to  March  31  in  _ 
order  to  reduce  the  incidental  catch  of 
salmon  taken  by  foreign  groundfish 
trawlers.  NOAA  requests  comments  on 
the  action  proposed  in  the  petition  and 
on  the  following  alternatives: 

a.  Time/area  closures  other  than 
those  advocated  by  petitioners: 


b.  Gear  restrictions  or  modifications 
that  might  accomplish  the  purpose  of  the 
petitioners:  and 

c.  Maintenance  of  the  status  quo. 

An  FMP  to  replace  the  PMP  for 

groundfish  in  the  Bering  Sea/Aleutian 
Islands  is  nearing  completion.  NOAA 
requests  additional  comments  on  the 
advisability  of  amending  the  FMP  rather 
than  the  PMP. 

Dated:  September  30, 1980. 

Robert  K.  Crowell, 

Deputy  Executive  Director  National  Marine 
.Fisheries  Services. 

|FR  Doc.  80-30909  Filed  10-2-80:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  exampies 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

Proposed  Determinations  Regarding 
1981  Upland  Cotton  Program 
Provisions 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

ACTION:  Proposed  determinations.^ 

summary:  The  Secretary  of  Agriculture 
proposes  to  make  the  following 
determinations  with  respect  to  the  1981- 
crop  of  upland  cotton: 

a.  National  program  acreage. 

b.  Program  allocation  factor. 

&  Voluntary  reduction  percentage. 

d.  Whether  there  should  be  a  set-aside 
requirement  and,  if  so,  the  extent  of  such 
requirement 

e.  If  a  set-aside  is  required,  whether 
there  should  be  a  limitation  on  planted 
acreage  and,  if  so.  the  extent  of  such 
limitation. 

f.  Whether  there  should  be  a 
voluntary  diversion  program  and,  if  so, 
the  extent  of  such  diversion  and  the 
payment  therefor. 

g.  Whether  to  require  compliance  with 
the  Normal  Crop  Acreage  (NCA)  as  a 
condition  of  eligibility  for  program 
benefits. 

h.  Established  (target)  price. 

The  above  determinations  are 

required  to  be  made  by  the  Secretary  in 
accordance  with  provisions  of  the 
Agricultural  Act  of  1949,  as  amended, 
and  section  1001  gf  the  Food  and 
Agriculture  Act  of  1977,  as  amended. 
This  notice  invites  written  comments  on 
these  proposed  determinations. 

DATE:  Comments  must  be  received  on  or 
before  December  2, 1980. 

ADDRESS:  Mr.'Jeffi^ss  A.  Wells, 

Ehrector,  Production  Adjustment 
Division,  ASCS,  U.S.  Department  of 
Agriculture,  Room  3630,  South  Building, 
P.O.  Box  2415,  Washington,  D.C  20013. 


FOR  FURTHER  INFORMATION  CONTACT: 

Charles  V.  Cunningham,  Chief,  Program 
Analysis  Branch,  Production  Adjustment 
Division,  USDA-ASCS,  P.O.  Box  2415, 
Washington,  D.C  20013,  202-447-7873. 
The  Draft  Impact  Analysis  describing 
the  options  considered  in  developing 
this  proposed  determination  and  the 
impact  of  implementing  each  option  is 
available  from  the  above  named 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  determination  has  been 
reviewed  under  USDA  procedures 
established  in  Secretary's  Memorandum 
No.  1955  to  implement  Exective  Order 
12044,  and  has  been  classified 
"significant".  In  compliance  with 
Secretary's  Memorandum  No.  1955  and 
the  final  request  issued  by  the  Secretary 
with  respect  to  Executive  Order  12044 
and  entitled  "Improving  USDA 
Regulation"  (43  FR  50988),  it  is  hereby 
determined  ^er  review  of  these  and 
related  regulations  contained  in  7  CFR 
713  and  719  for  need,  currency,  clarity, 
and  effectiveness,  that  no  ad^tional 
changes  be  proposed  at  this  time. 

Any  comments  which  are  offered 
during  the  public  comment  period  on 
these  regulations.  howevN,  will  be 
evaluated  in  development  of  the  final 
determination. 

The  title  and  number  of  the  federal 
assistance  program  that  this  notice 
applies  to  are:  Title:  Cotton  Production 
Stabilization:  Number  10.052,  as  found  in 
the  Catalog  of  Federal  Domestic 
Assistance. 

These  actions  will  not  have  a 
significant  impact  specifically  on  area 
and  community  development.  Therefore, 
review  as  established  by  0MB  circular 
A-95,  was  not  used  to  assure  that  units 
of  local  government  are  informed  of 
these  actions. 

The  following  proposed 
determinations  with  respect  to  the  1981 
crop  of  upland  cotton  are  to  be  made 
pursuant  to  section  103(f)  of  the 
Agricultural  Act  of  1949  (91  Stat.  934,  7 
U.S.C.  1444(f)),  as  amended  (hereinafter 
referred  to  as  the  "1949  Act")  and 
section  1001  of  the  Food  and  Agriculture 
Act  of  1977  (91  Stat.  913,  7  U.S.C.  1309), 
as  amended  (hereinafter  referred  to  as 
the  "1977  Act"): 

Proposed  Determinatioiis 

a.  National  Program  Acreage.  Section 
103(f)(7)  of  the  1949  Act  requires  the 
Secretary  to  announce  natimial  program 


acreage  for  the  1981  crop  by  December 
15. 1980.  Such  national  program  acreage 
may.  however,  be  subsequently  revis^ 
for  purposes  of  determining  the 
allocation  factor  if  the  Secretary 
determines  it  necessary  based  on  the 
latest  information.  Any  revision  shall  be 
announced  as  soon  as  it  has  been  made. 
The  national  program  acreage  shall  be 
the  number  of  harvested  acres  the 
Secretary  determines,  based  on  the 
estimated  weighted  national  average  of 
the  farm  program  payment  yields  for  the 
1981  crop,  will  produce  the  estimated 
quantity  (less  imports)  that  will  be 
utilized  domestically  and  for  export 
during  the  1981-82  marketing  year 
(whic^  begins  August  1, 1981).  The 
Secretary  may  make  such  adjustment  in 
the  national  program  acreage  as  he 
determines  necessary,  taking  into 
consideration  the  estimated  carryover 
supply,  to  provide  for  cm  adequate  but 
not  excessive  total  supply  of  cotton  for 
the  1981-82  marketing  year.  In  no  event 
however,  shall  the  national  program 
acreage  be  less  than  10  million  acres. 

Currently,  domestic  mill  use  is 
estimated  at  5.8  million  bales  and 
exports  at  6.3  million  bales  during  the 
1981-82  marketing  year.  The  1981 
national  weighted  average  of  the  farm 
program  payment  yields  is  tentatively 
estimated  at  520  pounds.  Stocks  on 
August  1, 1981  could  range  firom  about 
2.2  to  3.7  million  bales  depending  on 
production,  mill  use  and  exports  during 
the  1980-81  marketing  year.  About  5.0 
milHtm  bales  is  generally  considered  a 
desirable  carryover  level.  Based  on 
these  tentative  figures,  the  1981  national 
program  acreage  could  range  from  13.5 
to  about  14.5  million  acres  with  14.1 
million  the  most  likely  level  based  on 
current  estimates. 

Comments  and  appropriate  supporting 
data  are  requested  on  the  national 
program  acreage  and  the  desirable 
carryover  level. 

b.  Program  Allocation  Factor.  Section 
103(f)(8)  of  the  1949  Act  requires  the 
Secretary  to  determine  a  program 
allocation  factor  for  the  1981  crop.  The 
allocation  factor  (not  to  exceed  100 
percent)  shall  be  determined  by  dividing 
the  national  program  acreage  for  the 
1981  crop  by  the  estimated  harvested 
acreage  for  such  crop. 

Comments  on  the  allocation  factor  are 
solicited. 

c.  Voluntary  Reduction  Percentage. 
Section  103(f)(9)  of  the  1949  Act 
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provides  that  the  1981  cotton  acreage 
eligible  for  payment  on  a  farm  shall  not 
be  reduced  by  application  of  the 
allocation  factor  if  producers  reduce  the 
acreage  of  cotton  planted  for  harvest  on 
the  farm  from  that  planted  in  1980  by  at 
least  the  percentage  recommended  by 
the  Secretary  in  his  proclamation  of  the 
national  program  acreage. 

The  1980  acreage  will  include  the 
acreage  actually  harvested  plus  acreage 
considered  harvested  which  includes 
prevented  planted  acreage.  Based  on 
current  estimates,  the  likely  reduction 
percentage  for  1981  is; 


a  19S0  Estimated  National  Harvested  Acreage 
(mH.) .  13.20 

b.  Plus  Acreage  Credited  as  Harvested  (mil.) . .  .05 

c.  Equals  1980  Considered  Harv.  Ac .  13.25 

d.  Minus  National  Program  Acreage  (mil.) - - — 14.10 

e.  Equals  Ac.  Reduction  Needed  from  1980  Har¬ 
vested  Acreage  (mH.) .  0 

f.  Divided  by  1980  Considered  Harv.  Ac.  (mil.) - -  13.25 

g.  Equals  1981  Recommended  Reduction  (%) .  0 


With  a  0  percent  recommended 
reduction,  a  producer  whose  1981 
planted  acreage  of  upland  cotton  does 
not  exceed  the  producer's  1980  planted 
acreage  of  upland  cotton  would  be 
eligible  for  dehciency  pa3nnents  on  the 
producer’s  total  1981  planted  acreage  of 
upland  cotton,  if  in  compliance  with 
other  program  provisions. 

Comments  from  interested  persons 
with  respect  to  the  reduction  percentage, 
if  any,  are  requested. 

d.  Whether  there  should  be  a  set- 
aside  requirement  and,  if  so,  the  extent 
of  such  requirement.  Section 
103(f){ll)(A)  of  the  1949  Act  requires  the 
Secretary  to  provide  for  a  set-aside  of 
cropland  if  the  Secretary  determines 
that  the  total  supply  of  upland  cotton 
will,  in  the  absence  of  such  a  set-aside, 
likely  be  excessive,  taking  into  account 
the  need  for  an  adequate  carryover  to 
maintain  reasonable  and  stable  supplies 
and  prices  and  to  meet  a  national 
emergency. 

If  a  set-aside  of  cropland  is  in  effect, 
then  as  a  condition  of  eligibility  for 
loans,  purchases,  and  pa3rments  on 
upland  cotton,  producers  must  set  aside 
and  devote  to  conservation  uses  an 
acreage  of  cropland  equal  to  such 
percentage  of  the  acreage  of  upland 
cotton  planted  for  harvest  during  the 
1981  crop  year  as  the  Secretary 
determines  (not  to  exceed  28  percent). 

Production  conditions  throughout  the 
world  during  the  current  1980  crop  year 
will  have  a  significant  impact  on  the 
actions  which  may  need  to  be  taken  for 
the  1981  cotton  crop.  If  favorable  crop 
conditions  exist  for  the  1980  foreign 
cotton  crop,  ending  U.S.  cotton  stocks  as 
of  August  1, 1981  could  be  around  3.7 
million  bales.  On  the  other  hand,  if 


production  conditions  during  the 
balance  of  the  current  crop  year  are 
unfavorable,  stocks  at  the  end  of  the 
1980-81  marketing  year  could  be  about 
2.2  million  bales. 

The  above  outlook  would  suggest  that 
a  set-aside  program  would  not  be 
needed  for  the  1981  upland  cotton  crop. 
However,  later  crop  developments 
throughtout  the  world  could  change  this 
outlook.  Options  under  consideration  at 
this  time  include:  (a)  No  set-side  and  (b) 
a  10  percent  set-aside. 

Interested  persons  are  encouraged  to 
comment  on  the  need  for  a  set-aside  and 
the  appropriate  percentage  of  acreage  to 
be  set-aside,  if  deemed  necessary. 

e.  Whether  the  acreage  planted  to 
upland  cotton  should  be  limited  and,  if 
so,  the  extent  of  such  limitation.  Section 
103  (f)(ll)(A)  of  the  1949  Act  also 
provides  that  the  Secretary  may  limit 
the  acreage  planted  to  upland  cotton  if  a 
set-aside  is  in  effect.  Any  such  limitation 
must  be  applied  on  a  uniform  basis  to  all 
cotton  producing  farms.  If  an  acreage 
limitation  on  upland  cotton  is  in  effect, 
producers  on  a  farm  who  knowingly 
plant  cotton  in  excess  of  the  permitted 
cotton  acreage  for  the  farm  would  be 
ineligible  for  cotton  loans  or  payments 
on  that  farm. 

Interested  persons  are  invited  to 
comment  on  the  pros  and  cons  of 
limiting  planted  acreage  if  a  set-aside 
program  is  deemed  necessary. 

f.  Whether  there  should  be  a 
provision  for  voluntary  diversion,  and,  if 
so,  the  extent  of  such  diversion  and  the 
payment  therefor.  Section  103  (f){ll)(B) 
of  the  1949  Act  provides  that  the 
Secretary  may  make  land  diversion 
payments  to  producers  of  upland  cotton, 
whether  or  not  a  set-aside  for  upland 
cotton  is  in  effect,  if  the  Secretary 
determines  that  such  payments  are 
necessary  in  adjusting  the  total  national 
acreage  of  upland  cotton  to  desirable 
goals.  Such  land  diversion  payments 
shall  be  made  to  producers  on  a  farm 
who,  to  the  extent  prescribed  by  the 
Secreatary,  devote  to  approved 
conservation  use  an  acreage  of  cropland 
on  the  farm  in  accordance  with  land 
diversion  contracts  entered  into  by  the 
Secretary  with  such  producers.  The 
amounts  payable  to  producers  under 
such  contracts  may  be  determined 
through  the  submission  of  bids  for  such 
contracts  by  producers  or  through  such 
other  means  as  the  Secretary  determines 
appropriate. 

In  determining  the  acceptability  of 
contract  offers,  the  Secretary  shall  take 
into  consideration  the  extent  of  the 
diverson  to  be  undertaken  by  the 
producers  and  the  productivity  of  the 
acreage  diverted.  The  Secretary  is 
required  to  limit  the  total  acreage  to  be 


diverted  under  agreements  in  any 
county  or  local  community  so  as  not  to 
adversely  affect  the  economy  of  the 
county  or  local  community. 

If  it  is  deemed  necessary  to  make  land 
diversion  payments  in  1981,  such 
payment  will  likely  be  established  at  an 
offer  rate.  Presently  under  consideration 
is  a  10  percent  diversion  with  a  payment 
in  the  range  of  20  cents  to  35  cents  per 
poimd  times  the  farm  program  payment 
yield  times  the  acreage  diverted. 

Interested  persons  are  encouraged  to 
address  the  need  for  a  land  diversion 
program  and,  if  deemed  necessary,  the 
extent  of  such  diversion  and  the  level  of 
payment  therefor. 

g.  Whether  to  require  compliance 
with  the  NCA  as  a  condition  of 
eligibility  for  program  benefits.  Section 
1001(a)  of  the  1977  Act,  provides  that  for 
the  1981  crop  of  upland  cotton  the 
Secretary  may  require,  as  a  condition  of 
eligibility  for  loans  and  payments,  that 
producers  not  exceed  the  acreage  on  the 
farm  normally  planted  to  crops 
designated  by  the  Secretary  (the 
established  farm  Normal  Crop  Acreage 
(NCA)). 

It  is  proposed  that  an  NCA 
requirement  be  established  for  the  1981 
upland  cotton  program  whether  or  not 
set-aside  or  land  diversion  provisions 
are  implemented. 

Interested  persons  are  invited  to 
comment  on  the  pros  and  cons  of 
requiring  compliance  with  the  NCA  with 
respect  to  the  1981  crop  of  upland  cotton 
as  a  condition  of  eligibility  for  program 
benefits. 

h.  Established  (Target  Price).  Section 

103(f)(4)  of  the  1949  Act  provides  that 
the  Secretary  shall  make  available  to 
producers  payments  for  the  1981  crop  of 
upland  cotton  based  on  an  established 
(target)  price.  The  1980  established  price 
computed  according  to  the  procedure 
specified  in  the  1949  Act  was  58.4  cents 
per  pound.  The  1981  established  price 
for  upland  cotton  shall  be  the 
established  price  for  the  1980  crop  of 
upland  cotton  adjusted  to  reflect  any 
change  in  the  average  adjusted  cost  of 
production  for  the  two  crop  years  1979 
and  1980  from  the  average  adjusted  cost 
of  production  for  the  two  crop  years 
1978  and  1979.  The  adjusted  costs  of 
production  for  each  of  such  years  shall 
be  determined  by  the  Secretary  on  the 
basis  of  such  information  as  he  finds 
necessary  and  appropriate  and  shall  be 
limited  to  (1)  variable  costs,  (2) 
machinery  ownership  costs,  and  (3)  , 

general  farm  overhead  costs,  allocated 
to  the  crops  involved  on  the  basis  of  the 
proportion  of  the  value  of  the  total 
production  derived  from  each  crop.  In 
no  event,  however,  shall  the  established 
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price  for  the  1981  crop  be  less  than  51 
cents  per  pound. 

Bas^  on  the  1960-crop  jrield  estimate 
contained  in  the  Crop  Pndaction  Report 
of  September  11. 1980,  and  the 
preliminary  cost  of  production 
projections  prepared  by  the  Economics. 
Statistics,  and  Cooperatives  Service  of 
USDA,  published  July  1980  in  a 
Committee  Print  of  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of 
the  United  States  Senate,  the  1981 
established  price  calculates  to  about  70 
cents  per  pound.  The  final  established 
price  for  the  1981  crop  will  depend  upon 
the  final  yield  and  the  final  cost  of 
production  for  the  1980  crop. 

Section  1001(b)  of  the  1977  Act 
provides  that  if  the  Secretary  re<tuire8 
compliance  with  the  NCA  as  a  conditian 
of  eligibility  for  upland  cotton  loans  and 
payments,  the  Secretary  may  increase 
the  established  price  for  upland  cotton 
to  compensate  producers  for  not 
exceeding  the  NCA  and  for  their 
participation  in  any  required  set-aside. 

If  the  established  price  is  increased  for 
any  other  commodity  under  this 
provision,  the  estabfished  price  may 
also  be  increased  f(V  upland  cotton  in 
such  amount  as  is  determined  necessary 
for  effective  operation  of  the  program. 
Any  increase  in  the  establish^  price 
must  be  adjusted  to  reflect,  in  whole  or 
in  part,  any  land  diversion  payments 
that  may  be  made.  The  amount  of  any 
increase  must  be  determined  after 
consideration  of  changes  in  the  cost  of 
production  that  may  result  fi^m  not 
exceeding  the  NCA  and  from 
participation  in  any  set-aside  program. 

Interested  persons  are  encouraged  to 
comment  on  whether  the  established 
price  level  for  the  1981  crop  should  be 
increased  if  NCA  and  set-aside 
requirements  are  imposed,  and  the 
amoimt  of  any  increase. 

Prior  to  determining  the  provisions  for 
the  1981  upland  cotton  program, 
consideration  will  be  given  to  all  views 
and  recommendations  received  relative 
to  the  above  items.  Comments  will  be 
made  available  for  public  inspection  in 
room  3623  of  USDA’s  South  Gilding 
dming  business  hours  (8:15  ajn.  to  4;45 
p.m.). 

Signed  at  Washington.  D.C.  on  September 
30,1980. 

Ray  Fitzgerald, 

Administrator,  Agricultural  Stabilization  and 
Conserration  Service. 

|FR  Doc.  ao-ao72s  FOml  la-a-es;  a4S  an) 

BIUJNO  coos  3410-e6-« 


Animal  and  Ptwit  Health  inapeclion 
Service 

Imported  Fire  Ant  Control  Treatments 
Amdro 

Correction 

In  the  document  dealing  with 
Imported  Fire  Ant  Control  Treatments 
with  Amdro  appearing  on  page  63537  in 
the  issue  of  Thursday.  September  25. 
1980,  make  the  following  corrections: 

(1)  In  the  third  column  of  page  63537. 
in  the  fourth  paragraph  under 
Supplementary  Iidormation,  complete 
the  sixth  line  to  read  as  follows: 

.  .  control,  or  to  prevent  or  retard  the 
spread  of  plant  pests,  including  the 
imported  fire  ant  However,  no  contnd 
activities  have  been  undertaken  since 
(1978  due  to  the  lack  .  .  .]” 

(2)  In  eleventh  line  of  the  same 
paragraph,  change  **.  .  .  parts  to  the 
nine  .  .  to  read  “parts  of  the 
nine  .  .  .". 

(3)  In  the  middle  column  of  page  63538 
where  the  document  ends,  the  assigned 
Federal  Register  Dociunent  number  was 
incorrectly  printed.  Instead  of  ‘TR  Doc. 
80-29695”,  it  should  have  read  “FR  Doc. 
80-29645”. 

BILUNO  CODE  150S-01-M 


Forest  Service 

Recommendations  to  the  Secretary  of 
the  Interior  for  the  Withdrawal  of 
National  Forest  Lands  Currently 
Segregated  From  Mnerai  Entry  and 
State  Selection  (Stdsfect  to  Existing 
VaRd  Rights);  Extension  of  Comment 
Period 

The  Department  of  Agriculture,  Forest 
Service,  filed  with  EPA  on  August  26, 
1980,  a  draft  EIS  for  the  Alaska  Lands 
Withdrawal  Recommendation. 

The  notice  of  availability  of  the  EIS 
that  appeared  in  FR  Vol.  45.  No.  174.  p. 
58958,  ^ptember  5, 1980,  established  a 
review  period  that  would  expire  on 
October  6, 1980. 

This  notice  hereby  extends  the  review 
period  to  October  14, 1980. 

Dated:  September  29, 1980. 

R.  Max  Petenoa, 

Chief. 

[FR  Doc.  60-30880  Tiled  10-7-80;  8:45  am) 

BIUJNa  coos  S410-11-H 


Pacific  Southwest  Region  Land  and 
Resource  Management  Plan; 
Environmental  Impact  Statement 

In  the  Matter  of  Revised  Notice  of 
Intent.  Land  and  Resource  Management 
plan,  California,  Guam,  Hawaii,  the 
Commonwealth  of  the  Northern  Mariana 


Islands,  the  Trust  Territory  of  the  Pacific 
Island-All,  Nevada-Mineral,  Esmeralda, 
Carson  City,  Douglas  and  Washoe 
Cbunties,  Oregon-Jackson  County; 
Pacific  Southwest  Region  Land  and 
Resource  Management  PLan. 

A  notice  of  Intent  to  Prepare  an 
Eivironmetal  Impact  Statement  for  the 
Pacific  Southwest  Region  Land  and 
Resource  Management  Plan  was 
puUisbed  in  the  Federal  Register, 
Volume  44,  No.  182,  p.  54079,  September 
18, 1979. 

The  estimated  dates  for  filing  the 
Draft  and  Rnal  Environmental  Impact 
Statmnents  with  the  Environmottal 
Protectkm  Agency  and  release  to  the 
public  have  been  postponed.  The  Draft 
Environmental  Impact  Statement  is  now 
expected  in  February  1981,  and  the  Final 
Environmental  Impact  Statement  is 
proposed  for  release  in  September  1981. 

All  other  ccmditions  of  the  original 
notice  of  intent  remain  the  same. 

Dated;  September  26, 1980. 

BnanL.Roget, 

Acting  Chief,  Forest  Service. 

[FR  Dm.  80-30756  FSed  lo-a-ao;  8:45  unt 
BaXNM  CODE  a4to-ti-« 

Science  and  Education  Administration 

Nationai  Plant  Genetic  Resources 
Board;  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  92-463. 86  Stat.  770-776],  the  Science 
and  Education  Administration 
announces  the  following  meeting: 

Name:  National  Plant  Genetic  Resources 
Board. 

Date:  October  22-23, 1980. 

Time  and  place:  8:00  a.m.  October  22-12:00 
noon  October  23,  Room  3109.  South 
Building,  U.&  Departmeit  of  Agriculture, 
Washington,  D.C. 

lype  of  meeting:  Open  to  the  public  Persons 
may  participate  in  the  meeting  as  time  and 
space  permit 

Comments:  The  public  may  tile  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  To  review  matters  that  pertain  to 
plant  germplasra  in  the  United  States  and 
possible  impacts  on  related  National  and 
international  programs;  and  discuss  other 
initiatives  of  the  Board. 

Contact  person:  C  O.  Grogan,  Executive 
Secretary,  National  Plant  Genetic 
Resources  Board,  Science  and  Education 
Administration,  U.S.  Department  of 
Agriculture,  Room  6435-S,  USDA  South 
Building,  Washington,  D.C.  20250, 
telephone  (202)447-6195. 
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Done  at  Washington,  D.C.  this  26th  of 
September,  1980. 

Anson  R.  Bertrand, 

Chairman,  National  Plant  Genetic  Resources 
Board. 

fFR  Doo.  80-30864  Filed  10-2-80;  8:45  am) 

BILUNQ  CODE  3410-03-M 


CIVIL  AERONAUTICS  BOARD 

[Order  80-9-176, 80-9-177;  Docketo  36686, 
36687] 

Application  of  New  York  Air  for 
Certificate  Authority  Under  Subpart  Q 
and  Application  of  New  York  Air  for 
Approval  or  Disclaimer  of  Jurisdiction 
Pursuant  to  Sections  408  and  409  of 
the  Act 

agency:  Civil  Aeronautics  Board. 
action:  Notice  of  Orders  80-9-176  and 
80-9-177,  Application  of  New  York  Air 
(Docket  38686)  under  Subpart  Q  for  a 
certificate  of  public  convenience  and 
necessity  for  authority  between  and 
among  New  York/Newark,  Boston, 
Buffalo,  Cinciimati,  Cleveland, 

Columbus,  Dayton,  Detroit,  Indianapolis, 
Pittsburgh,  Rochester,  Albany,  Syracuse 
and  Washington,  D.C.  and  application  of 
New  York  Air  et  al.  (Docket  38687)  for 
approval  or  disclaimer  of  jurisdiction 
pursuant  to  sections  408  and  409  of  the 
Act.  (Docket  38687).  _ 

SUMMARY:  The  Board  is  instituting  an 
investigation  to  determine  (a)  whether 
New  York  Air  is  fit  to  operate  the 
authority  it  requests  and  (b)  whether 
certain  relationships  should  be 
approved  or  exempted  imder  §S  408  and 
409.  The  Board  is  also  proposing  to  grant 
a  certificate  of  public  convenience  and 
necessity  to  New  York  Air  for  the 
authority  it  has  requested,  subject  to 
favorable  findings  in  the  Investigation. 
The  complete  texts  of  these  orders  are 
available  as  noted  below. 

DATES:  Objections:  All  interested 
persons  having  objections  to  the  Board 
issuing  the  proposed  authority  subject  to 
favorable  findings  in  the  Investigation 
shall  file,  and  serve  upon  all  persons 
listed  below  no  later  than  October  31, 
1980,  a  statement  of  objections,  together 
with  a  summary  of  testimony,  statistical 
data,  and  other  material  expected  to  be 
relied  upon  to  support  the  stated 
objections. 

ADDRESS:  Objections  should  be  filed  in 
Docket  38686,  Docket  Section,  Civil 
Aeronautics  Board,  Washington,  D.C. 
20428. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  M.  Bloch,  Bureau  of  Domestic 
Aviation,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  20428,  (202)  673-5345. 


SUPPLEMENTARY  INFORMATION: 

Objections  should  be  served  upon  the 
persons  listed  in  ordering  paragraph  6  of 
Order  80-9-177. 

The  complete  texts  of  Orders  80-9-176 
and  80-9-177  are  available  from  our 
Distribution  Section,  Room  516, 1825 
Connecticut  Avenue  NW.,  Washington, 
D.C.  Persons  outside  the  metropolitan 
area  may  send  a  postcard  request  for 
these  orders  to  the  Distribution  Section, 
Civil  Aeronautics  Board,  Washington, 
D.C.  20428. 

By  the  Civil  Aeronautics  Board:  September 
30, 1980 

Phyllis  T.  Kaylor, 

Secretary. 

[FR  Doc.  80-30883  Filed  10-2-80;  8:45  am] 

BILUNQ  CODE  632(M)1-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting  With  Partially 
Closed  Session 

agency:  National  Marine  Fisheries 
Service,  NOAA. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Coimcil  established  by 
Section  302  of  the  Fishery  Conservation 
and  Management  Act  of  1976  (Pub.  L. 
94-265 

DATES:  November  12-13, 1980. 

ADDRESS:  The  meeting  will  take  place  at 
the  Senate  Conference  Room  Six, 
Second  Floor,  State  Capitol,  Honolulu, 
Hawaii. 

FOR  FURTHER  INFORMATION  CONTACT: 

Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street,  Suite  1680, 
Honolulu,  Hawaii  96813,  Telephone: 
(808)  523-1368. 

Meeting  Agendas  Follow 

Council — (Open  meeting)  November 
12, 1980  (10  a.m.  to  5  p.m.)  November  13, 
1980,  (9  a.m.  to  3  p.m.) 

Agenda:  Review  draft  of  Billfish 
Fishery  Mangememt  Plan;  review  of 
other  fishery  management  plans;  fill 
vacancy  on  Scientific  and  Statistical 
Committee,  and  conduct  other  fishery 
management  business. 

Council — (Closed  session)  November 
12, 1980  (8:30  a.m.  to  9:30  a.m.) 

Agenda:  Discuss  personnel  matters 
regarding  vacancies  on  the  Scientific 
Statistical  Committee,  Advisory  Panel 
and  Plaiming  Teams. 

The  Assistant  Secretary  for 
Administration  of  the  Department  of 
Conunerce  with  the  concurrence  of  its 
General  Coimsel,  formally  determined 


on  July  8, 1980,  pursuant  to  section  10(d) 
of  the  Federal  Advisory  Committee  Act, 
that  the  agenda  items  covered  in  the 
closed  session  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 
meetings  and  public  participation 
therein,  because  items  will  be  concerned 
with  matters  that  are  within  the  purview 
of  5  U.S.C.  552b(c)(6),  and  this  portion  of 
the  closed  meeting  is  likely  to  disclose 
information  of  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  (A  copy  of  the  determination  is 
available  for  public  inspection  and 
copying  in  the  Public  Reading  Room, 
Central  Reference  and  Records 
Inspection  Facility,  Room  5317, 
Department  of  Commerce.)  All  other 
portions  of  the  meeting  are  open  to  the 
public. 

Dated:  September  30, 1980. 

Robert  K.  Crowell, 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

(FR  Doc.  80.30884  Filed  10-2-80;  8:45  am] 

BILUNQ  CODE  3510-22-M 


Western  Pacific  Fishery  Management 
Council’s  Advisory  Panel  and 
Scientific  and  Statistical  Committee; 
Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council,  established  by 
section  302  of  the  Fishery  Conservation 
and  Management  Act  of  1976  (Pub.  L 
94-265),  has  established  an  Advisory 
Panel  (AP)  and  a  Scientific  and 
Statistical  Committee  (SSC)  which  will 
meet  separately.  Both  the  AP  and  the 
SSC  will  review  draft  source  documents 
for  the  Billfish  Fishery  Management  Plan 
and  discuss  other  business. 

dates:  The  AP  meeting  will  convene  on 
Wednesday,  November  5, 1980,  at 
approximately  9  a.m.,  and  will  adjourn 
at  approximately  12  noon  on  Thursday, 
November  6, 1980.  The  SSC  meeting  will 
convene  on  Thursday,  November  6, 

1980,  at  approximately  1:30  p.m.,  and 
will  adjourn  at  approximately  5  p.m.,  on 
Friday,  November  7, 1980.  The  meetings 
are  open  to  the  public. 

ADDRESS:  Both  AP  and  SSC  meetings 
will  take  place  at  the  National  Marine 
Fisheries  Service,  Southwest  Fisheries 
Center,  Honolulu  Laboratory,  2570  Dole 
Street,  Honolulu,  Hawaii. 

FOR  FURTHER  INFORMATION  CONTACT: 
Western  Pacific  Fishery  Management 
Council,  Room  1608, 1164  Bishop  Street, 
Honolulu,  Hawaii  96813,  Telephone: 
(808)  523-1368. 
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Dated:  September  30, 1980. 

Robert  K.  Crowell, 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

[FR  Doc.  aO-30885  Filed  lO-2-aO;  8:45  am] 

BILUNQ  CODE  3510-22-M 


National  Technical  Information  Service 

U.S.  Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  the  U.S.  Government  and  are 
available  for  domestic  and,  possibly, 
foreign  licensing  in  accordance  with  the 
licensing  policies  of  the  agency- 
sponsors. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  & 
Trademarks,  Washington,  DC  20231,  for 
$.50  each.  Requests  for  copies  of  patents 
must  include  the  patent  number. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS),  Springfield, 
Virginia  22161  for  $5.00  each  ($10.00 
outside  North  American  Continent). 
Requests  for  copies  of  patent 
applications  must  include  the  PAT-APPL 
number.  Claims  are  deleted  from  patent 
application  copies  sold  to  avoid 
premature  disclosure.  Claims  and  other 
technical  data  will  usually  be  made 
available  to  serious  prospective 
licensees  upon  execution  of  a  non¬ 
disclosure  agreement. 

Requests  for  information  on  the 
licensing  of  particular  inventions  should 
be  directed  to  the  addresses  cited  for  the 
agency-sponsors. 

Douglas  ).  Campion, 

Program  Coordinator,  Office  of  Government 
Inventions  and  Patents,  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce. 

U.S.  Department  of  Agriculture,  Program 
Agreements  and  Patent  Branch, 
Administrative  Service  Division  Federal 
Building,  Science  and  Education 
Administration,  Hyattsville,  Md.  20782. 

Patent  application  6,034,877:  Tris(N- 
carbalkoxylaminomethyl]Pho8phine 
Oxides  and  Sulfides;  filed  April  30, 1979. 
Patent  application  6,098,459:  Quaternary 
Ureidomethyl  Phosphonium  Salts:  filed 
November  29, 1979. 

Patent  application  6,118,948:  Improved 
Abrasion  Resistance  and  Strength  of 
Cotton-Containing  Fabric  Made  Resilient 
with  N-methylolacrylamide-Type  Reagent; 
filed  February  6, 1980. 

Patent  application  6,118,949:  Process  for  ^ 
Producing  Durable-Press  Cotton  Fabrics 
with  Improved  Balances  of  Textile 
Properties;  hied  February  5, 1980. 

Patent  application  6,132,589:  Method  of 
Decontaminating  Waste  Liquors;  filed 
March  21, 1980. 


Patent  4,200,639:  Sesbanine  and  the  Use 
Thereof  in  Treating  Leukemic  Tumors;  hied 
March  29, 1979;  patented  April  29, 1980;  not 
available  NTIS. 

Patent  4,203,996:  Synthetic  Cephalotaxine 
Esters  Having  Antileukemic  P388  Activity; 
hied  January  3, 1979;  patented  May  20, 

1980. 

Patent  4,204,072:  TrisIN-carbalkoxyl 
aminomethylj-phosphines;  hied  November 
29, 1978;  patented  May  20, 1980;  not 
available  NTIS. 

Patent  4,206,221:  Cephalomannine  and  Its  Use 
in  Treating  Leukemic  Tumors;  hied  January 
3, 1979;  patented  Jime  3, 1980;  not  available 
NTIS. 

U.S.  Department  of  Transportation,  Patent 

Counsel,  400  7th  Street,  S.W.,  Washington, 

D.C.  20590. 

Patent  4,205,553:  Automated  Gain  Control  in 
Rail  Flaw  Detection;  hied  February  21, 

1979;  patented  June  3, 1980;  not  available 
NTIS. 

[FR  Doc.  80-30736  Filed  10-2-80;  8.45  am] 

BlUINQ  CODE  3510-04-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1980;  Proposed 
Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 
procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1980  services  to  be  provided  by 
workshops  for  the  blind  and  other 
severely  handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  November  5, 1980. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
/  Handicapped.  2009  14th  Street  North, 
Suite  610,  Arlington,  Virginia  22201. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  W.  Fletcher  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION: 

This  notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2),  85  Stat.  77.  Its  purpose  is 
to  provide  interested  persons  an 
opportimity  to  submit  comments  on  the 
possible  impact  of  the  proposed  action. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  services  Isted  below  from 
workshops  for  the  blind  and  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
services  to  Procurement  List  1980, 
November  27, 1979  (44  FR  67925): 


SIC  7331 

Mailing  Service,  Department  of  Commerce, 
National  Technical  Information  Services, 
5285  Port  Royal  Road,  Springheld,  Virginia. 

SIC  7349 

Janitorial  Service,  Federal  Building,  45  Bay 
Street,  Staten  Island,  New  York. 

SIC  7349 

Janitorial/Grounds  Maintenance  including 
Snow  Removal,  U.S.  Customs,  160-19 
Rockway  Boulevard,  Jamaica,  New  York. 

SIC  7699 

Repair,  Maintenance  and  Overhaul  of 
Buildings  and  Grounds  Maintenance  and 
Related  Equipment  to  cover  the  following; 
New  York  City,  Nassau  County,  Suffolk 
County,  New  York,  and  Newark,  New 
Jersey,  plus  a  hve  mile  radius. 

C.  W.  Fletcher, 

Executive  Director. 

[FR  Doc.  80-30784  Filed  10-2-60;  8:45  am] 

BtLUNO  CODE  6a20-33-M 


Procurement  List  1980  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Additions  to  procurement  list. 

summary:  This  action  adds  to 
Procurement  List  1980  a  commodity  to 
be  produced  by  and  a  service  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped. 
EFFECTIVE  DATE:  October  3, 1980. 
address:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  2009 14th  Street  North, 
Suite  610,  Arlington,  Virginia  22201. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
W.  Fletcher  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION: 

On  July  11, 1980,  April  25, 1980,  and 
May  2, 1980,  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  notices  (45  FR 
46841,  45  FR  27972,  and  45  FR  29384)  of 
proposed  additions  to  Procurement  List 
1980,  November  27, 1979  (44  FR  67925). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c,  85  Stat  77. 

Accordingly,  the  following  commodity 
and  services  are  hereby  added  to 
Procurement  List  1980: 

Class  7920 

Towel.  Paper,  7920-00-823-9773. 

SIC  7331 

Mailing  Service  for  the  following:  DOT, 
National  Highway  Traffic  Safety 
Administration,  400  7th  Street,  S.W., 
Washington,  D.C. 
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Smithsonian  Institute,  Supply  Division. 
Washington,  D.C. 

National  Credit  Union  Administration, 
Printing  Service,  1375  K  Street,  N.W„ 
Washington,  D.C. 

U.S.  Geological  Survey,  Publications  Division 
Branch  of  Technical  Editing,  Eastern 
Region,  12201  Sunrise  Valley  Drive,  Reston, 
Virginia 

Department  of  the  Interior,  18th  &  C  Streets, 
N.W.,  Washington,  D.C. 

Defense  Supply  Service,  National  Committee 
for  Employer  Support  for  Guard  and 
Reserve,  1117  North  19th  Street,  Arlington, 
Virginia. 

Office  of  Personnel  Management,  1900  E. 
Street,  N.W.,  Washington,  D.C 

U.S.  Geological  Survey,  Topo  Division,  1220 
Sunrise  Valley  Drive,  Reston,  Virginia. 

U.S.  Metric  Board,  1815  North  Lynn  Street, 
Arlington,  Virginia. 

Merit  System  Protection  Board  and  the  Office 
of  Special  Counsel,  1717  H  Street,  N.W., 
Washington,  D.C. 

Department  of  Energy,  Distribution,  12th  & 
Pennsylvania  Avenue,  N.W.,  Washington, 
D.C. 

Federal  Trade  Commission,  Pennsylvania 
Avenue  &  Sixth  Street,  N.W.,  Washington,' 
D.C. 

C.  W.  Fletcher, 

Executive  Director. 

(FR  Doc.  S0-3076S  Filed  10-^«);  8:4S  uni 

BILUNQ  CODE  6S20-33-M 


DEPARTMENT  OF  DEFENSE 

National  Security  Agency/Central 
Security  Service 

Privacy  Act  of  1974;  Amended 
Systems  of  Records 

agency:  National  Security  Agency/ 
Central  Security  Service. 

action:  Notification  of  amendments  to 
systems  of  records. 

summary:  The  National  Security 
Agency  (NSA)  proposes  to  amend  three 
system  of  records  subject  to  the  Privacy 
Act  of  1974.  The  specific  changes  to 
systems  being  amended  are  set  forth 
below  followed  by  the  systems 
published  in  their  entirety  as  amended. 

DATES:  These  systems  shall  be  amended 
as  proposed  without  further  notice  on 
November  3, 1980,  unless  comments  are 
received  on  or  before  November  3, 1980, 
which  would  result  in  a  contrary 
determination  and  require  republication 
for  further  comment. 

address:  Any  public  comment, 
including  written  data,  views,  or 
arguments  concerning  the  proposed 
action  should  be  addressed  to  the 
Systems  Manager  for  the  particular 
system  concerned. 

FOR  FURTHER  INFORMATION  CONTACT: 


Daniel  C.  Schwartz,  General  Coimsel, 
National  Security  Agency,  Room  9A178, 
Ft.  George  C.  Meade,  MD  20755. 
SUPPLEMENTARY  INFORMATION:  The  NSA 
record  system  notices  as  prescribed  by 
the  Privacy  Act  of  1974,  piib.  L  93-579  (5 
U.S.C.  522a)  have  been  published  in  the 
Federal  Re^ster  as  follows: 

FR  Doc  79-37052  (44  FR  74422)  December  17, 

1979. 

FR  Doc  80-25325  (45  FR  55508]  August  20, 

1980. 

The  proposed  amendments  are  within 
the  purview  of  the  provisions  of  5  U.S.C. 
552a(o)  of  the  Act  which  requires  the 
submission  of  an  altered  systems  report 
which  was  submitted  on  August  19, 

1980. 

M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Service, 
Department  of  Defense. 

September  29, 1980. 

GNSA-09 

System  name: 

NSA/CSS  Personnel  Files 
Changes 
Safeguards: 

Delete  the  entire  last  sentence 
beginning  ‘Terminals  are  not 
available.  .  .  .” 

Systems  exempted  from  certain 
provisions  of  the  act: 

Delete  entire  entry  and  insert 
"individual  records  in  this  file  may  be 
exempt  under  subsections  5  U.S.C.  552a 
(k)(l).  (k)(4).  (k){5)  and  (k)(6).  For 
additional  information  see  agency  rules 
contained  in  32  CFR  Part  299a  (NSA/ 
CSS  Regulation  10-35). 

GNSA-10 

System  name: 

NSA/CSS  Personnel  Security  File 
Changes 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  “the  Civil  Service  Commission” 
and  add  “the  Office  of  Personnel 
Management.”  Also  at  end  of  caption 
add  “In  addition,  other  government 
agencies  or  private  contractors  may  be 
.  informed  of  information  developed  by 
NSA  which  bears  on  an  assignee’s  or 
affiliate’s  status  at  NSA  with  respect  to 
security  considerations." 

Systems  exempted  from  certain 
provisions  of  the  act: 

Delete  entire  entry  and  insert 
“Individual  records  in  this  file  may  be 


exempt  pursuant  to  5  U.S.C.  552a  (k)(l), 
(k)(2)  and  (k)(5).  for  additional 
information,  see  agency  rules  contained 
in  32  CFR  Part  299a  (NSA/CSS  10-35). 

GNSA-12 

System  name: 

NSA/CSS  Training 
Changes 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  first  sentence  and  insert  “The 
purpose  of  this  file  is  to  provide 
documentation  concerning  military 
crypto  linguist  resources  and  individual 
training,  develop  training  requirements, 
refine  training  methods  and  techniques, 
provide  individual  career  and  training 
counseling." 

Systems  exempted  from  certain 
provisions  of  the  act 

Delete  entire  entry  and  insert 
“Individual  records  in  this  file  may  be 
exempted  pursuant  to  5  U.S.C.  552a 
(k)(l),  (k)(5)  and  (k)(6).  For  additional 
information  see  agency  rules  contained 
in  32  CFR  Part  299a  (NSA/CSS 
Regulation  10-35). 

GNSA-09 

System  name: 

NSA/CSS  Personnel  File 
System  location: 

Primary  System — ^National  Security 
Agency/Central  Security  Service,  Ft. 
George  G.  Meade,  MD  20755. 
Decentralized  Segments — ^Each  staff, 
line,  contract,  and  field  element  and 
supervisor  as  authorized  and 
appropriate. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Civilian  employees,  personnel  imder 
contract,  military  assignees,  dependents 
of  NSA/CSS  personnel  assigned  to  field 
elements,  individuals  integrated  into  the 
cryptologic  career  development 
program,  custodial,  and  commercia,! 
services  persoimel. 

Categories  of  records  in  the  system: 

File  contains  personnel  papers  and 
forms  including  but  not  limited  to 
applications,  transcripts, 
correspondence,  notices  of  personnel 
action,  performance  appraisals, 
personnel  summaries, 
professionalization  documentation  and 
correspondence,  training  forms, 
temporary  duty,  letters  of  reprimand, 
employee  record  card,  special 
assignment  documentation,  letters  of 
commendation,  promotion 
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documentation,  6eld  assignment 
preference,  requests  for  transfers, 
permanent  change  of  station,  passport, 
transportation,  official  orders,  awards, 
suggestions,  pictures,  complaints, 
separation,  retirement,  time  utilization, 
scholarship/fellowship  or  other  school 
appointments,  military  service,  reserve 
status,  military  check  in/out  sheets, 
military  orders,  security  appraisal, 
career  battery  and  other  test  results, 
language  capability,  military  personnel 
utilization  survey,  work  experience, 
notes  and  memoranda  on  individual 
aspects  of  performance,  productivity 
and  suitability,  information  on 
individual  eligibility  to  serve  on  various 
boards  and  committees,  emergency  loan 
records,  other  information  relevant  to 
personnel  management,  housing 
information  where  required. 

Authority  for  maintenance  of  the 
system: 

Pub.  L.  86-36;  Title  5  U.S.C.  and 
certain  implementing  Office  of 
Personnel  Management  regulations  in 
the  Federal  personnel  Manual;  10  U.S.C. 
1124;  44  U.S.C.  3101;  34  CFR  232, 
Appendix  B;  41  CFR  101-20.111;  and 
Executive  Order  11222. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  purpose  of  this  hie  is  to  support 
the  personnel  management  program; 
personnel  training  and  career 
development;  personnel  planning, 
staffing,  and  counseling;  administration 
and  personnel  supervision;  workforce 
study  and  analysis;  manpower 
requirements  studies;  emergency  loan 
program;  and  training  curricula  planning 
and  research.  The  uses  of  the  hie  are  to 
implement  the  purposes  cited  and 
provide  management  at  all  levels  with 
the  documentation  and  tools  necessary 
for  effective  personnel  management  and 
supervision.  Information  may  also  be 
used  to  verify  present  or  former  NSA/ 
CSS  employment  to  gaining  employers 
or  to  hnancial  institutions  when 
individual  has  applied  for  credit.  The 
users  are  those  staff,  line,  contract,  and 
held  officers,  employees,  and  assignees 
authorized  to  maintain  or  have  access  to 
personnel  data  or  some  decentralized 
segment  thereof.  In  addition,  ofhcers 
and  employees  of  elements  engaged  in 
security  and  training.  Freedom  of 
Information  or  Privacy  Act  actions. 
Inspector  General,  General  Counsel, 
Equal  Employment  Opportunity,  audit  or 
review,  medical  and  psychological,  or 
other  appropriate  functions  may  be 
authorized  access  as  required  in  the 
performance  of  their  ditues.  Individual 
files  or  portions  thereof  may  be  made 


available  to  hearing  examiners,  the 
judicial  branch,  the  Ofhce  of  Personnel 
Management,  the  Department  of 
Defense,  or  other  gaining  government 
organization  as  required  and 
appropriate. 

POUCIE8  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

storage: 

Paper  records  in  hie  folders,  hie  cards, 
machine  readable  cards,  computer 
printouts,  computer  magnetic  tapes, 
disks  and  other  computer  storage  media, 
and  microhlm. 

RETRIEV  ability: 

By  name,  social  security  number,  and 
other  items  of  relevant  information. 

SAFEGUARDS: 

For  paper,  computer  printouts  and 
microfilm — Secure  limited  access 
facilities,  within  those  facilities  secure 
limited  access  rooms  and  within  those 
rooms  lockable  containers.  Access  to 
information  is  limited  to  those 
individuals  authorized  and  responsible 
for  personnel  management  or 
supervision.  For  records  stored  on 
magnetic  tape,  disk,  or  other  computer 
storage  media  within  the  computer 
processing  area — additional  secure 
limited  access  facilities,  specihc 
processing  requests  accepted  horn 
authorized  persons  only,  specihc 
authority  to  access  stored  records,  and 
delivery  granted  to  authorized  persons 
only.  Where  data  elements  are  derived 
from  the  Personnel  File,  remote  terminal 
inhibitions  are  in  force  with  respect  to 
access  to  complete  hie  or  data  relating 
to  persons  not  assigned  to  requesting 
organization  using  a  remote  terminal. 
Remote  terminals  are  secured,  are 
available  to  authorized  persons  only, 
and  certain  password  and  other 
identifying  information  available  to 
authorized  users  only  is  required. 

RETENTION  AND  DISPOSAL: 

Primary  System — Those  forms, 
notices,  reports,  and  memoranda 
considered  to  be  of  permanent  value  or 
required  by  law  or  regulations  to  be 
preserved  are  retained  for  the  period  of 
employment  or  assignment  and.  then 
forwarded  to  the  gaining  organization  or 
retained  indehnitely.  If  the  action  is 
separation  or  retirement,  these  items  are 
forwarded  to  the  Ofhce  of  Personnel 
Management  or  retired  to  the  Federal 
Records  Center  at  St.  Louis  as 
appropriate.  Those  items  considered  to 
be  relevant  for  a  temporary  period  only 
are  retained  for  that  period  and  either 
transferred  with  the  employee  or 
assignee  or  destroyed  either  when  they 


are  no  longer  relevant  or  at  time  of 
separation  or  retirement.  Computerized 
protion  is  pruged  and  updated  as 
appropriate.  Personnel  summary, 
training,  testing  and  past  activity 
segments  retained  permanently.  All 
other  portions  deleted  at  end  of  tenure. 
Decentralized  System — Files  are 
transferred  to  gaining  organization  or 
destroyed  upon  separation  as 
appropriate.  Computer  listings  of 
personnel  assigned  to  an  organization 
are  destroyed  upon  receipt  of  updated 
listings. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  NSA. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  for 
notihcation  shall  be  in  writing 
addressed  to  Chief,  Ofhce  of  Policy, 
National  Security  Agency /Central 
Security  Service,  Ft.  George  G.  Meade, 
Md.  20755. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  for  access 
shall  be  in  writing  addressed  to  Chief, 
Ofhce  of  Policy,  National  Security 
Agency /Central  Security  Service,  Ft, 
George  G.  Meade,  Md.  20755. 

CONTESTING  RECORD  PROCEDURES: 

The  NSA/CSS  rules  for  contesting 
contents  and  appealing  initial 
determinations  may  be  obtained  by 
written  request  addressed  to  Chief, 
Ofhce  of  Policy,  National  Security 
Agency /Central  Security  Service,  Ft. 
George  G.  Meade,  Md.  20755. 

RECORD  SOURCE  CATEGORIES: 

Forms  used  to  collect  and  process 
individual  for  employment,  access  or 
assignment,  forms  and  memoranda  used 
to  request  personnel  actions,  training 
awards,  professionalization  transfers, 
promotion,  organization  and  supervisor 
reports  and  requests,  educational 
institutions,  references,  Ofhce  of 
Personnel  Management  and  other 
governmental  entities  as  appropriate, 
and  other  sources  as  appropriate  and 
required. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Individual  records  in  this  hie  may  be 
exempt  to  5  U.S.C.  section  552a(k](l),  (4), 
(5)  and  (6).  For  additional  information, 
see  agency  rules  contained  in  32  CFR 
Part  299a. 

GNSA-10 

SYSTEM  name: 

NSA/CSS  Personnel  Security  File 
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SYSTEM  location:  Primary  System — 
National  Security  Agency /Central 
Security  Service,  Ft.  George  G.  Meade, 
MD  20755.  Decentralized  Segments — 
Each  staff,  line,  contract,  and  field 
element  as  appropriate. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 

system: 

Applicants  for  employment  with 
NSA/CSS:  civilian  employees:  personnel 
under  contract;  military  assignees; 
members  of  advisory  groups, 
consultants,  experts;  other  military 
personnel;  federal  employees; 
employees  of  contractors;  and 
employees  of  services  and  other 
individuals  who  require  access  to  NSA/ 
CSS  facilities  or  information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  Folder — Photograph,  fingerprint 
data,  statement  of  personal  history, 
agreements  with  respect  to  specific 
security  processing  procedures,  security 
processing  forms  and  records, 
investigative  reports,  incident  and 
complaint  reports,  unsolicited 
information  when  relevant,  reports  by 
domestic  law  enforcement  agencies 
when  relevant,  clearance  data,  access 
authorization,  foreign  travel  data, 
security  secrecy  agreements,  separation 
and  retirement  data,  and  other 
information  as  required  and  relevant. 
Computer  File— contains  data  elements 
representing  a  summary  and  index  of 
the  file  folder  data  to  include  personal 
identifying  data,  relevant  security 
processing  data,  clearance  and  access 
data,  separation  and  retirement  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Pub.  L.  88-290;  Pub.  L.  86-36;  18  U.S.C. 

§  798:  50  U.S.C.  §  403(d)(3):  Executive 
Orders  10450, 10865,  and  12065. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF  USES 
AND  THE  PURPOSES  OF  SUCH  USES: 

Purpose  of  this  file  is  to  insure 
compliance  with  cited  authorities.  Users 
of  this  file  and  its  segments  are  limited 
to  properly  authorized  staff,  line, 
contract  and  field  element  officers, 
employees  or  assignees.  The  file  is  used 
to  carry  out  the  purpose  cited  and  in 
determinations  with  respect  to 
employment,  access,  assignment  and 
reassignment,  assignment  to  a  board  of 
appraisal  or  management  promotion, 
foreign  official  and  unofficial  travel,  and 
other  personnel  actions  where  security 
represents  a  relevant  and  valid  element 
of  the  determination.  In  addition,  files  or 
portions  thereof  may  be  made  available 
to  the  Defense  Investigative  Service, 
military  investigative  services,  other 
appropriate  entities.  Department  of 
Justice,  governmental  elements  involved 
in  National  Agency  checks,  members 


and  staff  of  the  Defense  Investigative 
Review  Council  as  appropriate  with 
their  inspection  authorities.  Department 
of  Defense  General  Counsel  and 
Director  Central  Intelligence  and  his 
General  Counsel  in  the  event  of 
litigation  or  anticipated  litigation  with 
respect  to  unauthorized  disclosures  of 
classified  intelligence  or  intelligence 
sources  and  methods  and  related  court 
actions,  other  government  agencies  and 
private  contractors  requiring  clearance 
status  information  and  authorized  to 
receive  same,  judicial  branch  elements 
pursuant  to,  specific  court  orders  or  with 
respect  to  litigation,  elements  of  the 
Department  of  Defense  involved  in 
administration  of  the  Industrial  Security 
program,  the  Office  of  Personnel 
Management  as  required,  and  public  law 
enforcement  authorities  when  a  specific 
breach  of  criminal  statutes  is  involved. 

In  addition,  other  government  agencies 
or  private  contractors  may  be  informed 
of  information  developed  by  NSA  which 
bears  on  an  assignee's  or  affiliate's 
status  at  the  NSA  with  respect  to 
security  considerations. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Magnetic  tape,  disk  or  other  computer 
storage  media,  computer  paper 
printouts,  paper  in  folders,  microfilm. 

RETRIEV  ABILITY: 

By  name  of  unique  number  assigned 
individual. 

SAFEGUARDS: 

For  paper,  computer  printouts  and 
microfilm — secure  limited  access 
facilities,  within  these  facilities  secure 
limited  access  rooms,  and  within  those 
rooms  lockable  containers.  Access  to 
information  is  limited  to  authorized 
individuals.  For  machine  records  stored 
on  magnetic  tape,  disk,  or  other 
computer  storage  media  within  the 
computer  processing  area — additional 
secure  limited  access  facilities,  specific 
processing  requests  accepted  from 
authorized  persons  only,  specific 
authority  to  access  stored  records  and 
delivery  granted  to  authorized  persons 
only.  Remote  terminals  are  secured,  are 
available  to  authorized  persons  only, 
and  certain  password  and  other 
identifying  information  available  to 
authorized  users  only  is  required. 
Terminals  are  not  available  outside  of 
specific  security  offices  at  headquarters 
area  locations. 

RETENTION  AND  DISPOSAL' 

Files  on  individuals  assigned, 
employed,  or  granted  access  to  NSA/ 


CSS  information  or  facilities — retained 
for  a  minimim  of  30  years  after  last 
security  action  reflected  in  the  file,  then 
destroyed.  Files  initiated  on  individuals 
requesting  employment,  assignment  or 
access  but  never  completed  due  to  non¬ 
employment,  non-assignment  or 
withdrawal  or  denial  of  grant  of  access 
are  destroyed  within  one  year. 

Computer  records  are  purged  and 
updated  consistent  with  these  retention 
policies. 

SYSTEM  MANAGER(S)  ADDRESS: 

Director,  NSA. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  for 
notification  shall  be  in  writing 
addressed  to  Chief,  Office  of  Policy, 
National  Security  Agency/Central 
Security  Service,  Ft.  George  G.  Meade, 
Md.  20755. 

RECORD  ACCESS  PROCEDURES:  REQUESTS 
FROM  INDIVIDUALS  FOR  ACCESS  SHALL  BE  IN 
WRITING  ADORSSSEO  TO  CHIEF,  OFFICE  OF 
POUCY,  NATIONAL  SECURITY  AGENCY/CENTRAL 
SECURITY  SERVICE,  FT.  GEORGE  G.  MEADE,  MD. 
2075S. 

CONTESTING  RECORD  PROCEDURES:  THE  NSA/ 
CSS  RULES  FOR  CONTESTING  CONTENTS  AND 
APPEAUNQ  INITIAL  DETERMINATIONS  MAY  BE 
OBTAINED  BY  WRITTEN  REQUEST  ADDRESSED 
TO  CHIEF,  OFFICE  OF  POUCY,  NATIONAL 
SECURITY  AQENCY/CENTRAL  SECURITY 
SERVICE,  FT.  GEORGE  G.  MEADE,  MD.  207SS. 

RECORD  SOURCE  CATEGORIES: 

Data  provided  by  individual  during 
employment  and  security  processing; 
data  provided  by  investigative  service 
processing  individual’s  background; 
data  provided  by  references, 
educational  institutions,  and  other 
sources  named  by  individual  or 
developed  during  background 
investigation;  unsolicited  data  from  any 
source  where  relevant:  data  provided  by 
the  Office  of  Personnel  Management 
and  other  agencies,  departments,  and 
governmental  elements  involved  in  the 
conduct  of  National  Agency  checks;  the 
Federal  Bureau  of  Investigation;  data 
developed  by  appropriate  governmental 
elements  in  the  course  of  a  national 
security  investigation  or  investigation 
into  alleged  violations  of  criminal 
statutes  related  to  unauthorized 
disclosures  of  intelligence  or  protection 
of  intelligence  sources  and  methods; 
documents  furnished  by  agency  element 
sponsoring  individual  for  access  to 
specific  classified  information. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Individual  records  in  this  file  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)  (1), 
(2)  and  (5).  For  additional  information, 
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see  agency  rules  contained  in  32  CFR 
Part  299a. 

GNSA-12 

SYSTEM  NAME: 

NSA/CSS  Training 

SYSTEM  location: 

Primary  System — ^National  Security 
Agency/Central  Security  Service,  Ft. 
George  G.  Meade,  Md.  20755. 
Decentralized  Segments — ^Each  staH, 
line,  contract  and  field  element  as 
authorized  and  appropriate. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

NSA/CSS  employees,  personnel  under 
contract,  military  assignees  and  other 
government  employees,  designees  and 
military  personnel  as  required  and 
appropriate  who  attend  courses  or 
receive  training  by  or  under  NSA/CSS 
sponsorship. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

File  contains  forms,  correspondence, 
memoranda,  student  and  instructor 
surveys,  requests  and  other  information 
related  to  testing  and  training;  tests  and 
test  results;  test  grades,  course  grades 
and  other  student  and  instructor 
evaluations;  course  and  class  rosters; 
rosters  of  individuals  by  specialty; 
attendance  and  time  utilization  reports 
for  students  and  instructors; 
biographical  sketches  where  required 
and  appropriate;  course  and  training 
histories;  other  course  research  and 
evaluation  data;  student  disciplinary 
actions  and  complaints;  waiver  requests 
and  responses;  selected  personal  data 
including  education  level  and  scholastic 
achievements;  course  and  training  cost 
data  where  appropriate;  reimbursement 
and  service  agreements  where 
appropriate;  and  other  records  related  to 
civilian  and  military  training  as  required 
and  appropriate. 

AUTHORITY  FOR  MAINTANANCE  OF  THE 
SYSTEM: 

5  U.S.C.  Chapter  41,  Executive  Order 
11348,  Office  of  Personnel  Management 
implementing  directives  as  contained  in 
the  Federal  Personnel  Manual,  Public 
Law  86-36. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  purpose  of  this  file  is  to  provide 
documentation  concerning  military 
cryptolinquist  resources  and  individual 
training,  develop  training  requirements, 
refine  training  methods  and  techniques, 
provide  individual  career  and  training 


counselidg.  The  users  of  this  file  are 
those  staff;  line;  contract  and  field 
officers,  employees,  and  assignees  as 
authorized  and  appropriate.  In  addition, 
portions  of  these  files  are  incorporated 
in  the  personnel  File,  are  made  available 
to  management  and  supervisory 
personnel  and  to  other  governmental 
entities  as  required  and  appropriate,  tho 
file  is  used  to  carry  out  the  purposes 
cited  above;  perform  certain  statistical 
analyses  related  to  training  and  reports 
concerning  training;  and  may  be  used  to 
assist  in  the  evaluation  of  an 
individual’s  performance,  readiness  for 
promotion,  potential  for  career 
development,  assignments  requiring 
special  qualifications,  and  other  actions 
as  appropriate. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

storage: 

Paper  records  in  file  folders,  card  files, 
binders,  computer  punch  cards, 
computer  listings,  computer  magnetic 
tapes,  disks  and  other  computer  storage 
media,  microfilm. 

retrievabiuty: 

By  name  or  social  security  number. 

safeguards: 

For  paper,  computer  printouts,  and 
microfilm — secure  limited  access 
facilities,  within  those  facilities  secure 
limited  access  rooms,  and  within  those 
rooms  lockable  containers  as 
appropriate.  Access  to  information  is 
limited  to  authorized  individuals  only. 
For  machine  records  stored  on  magnetic 
tape,  disk  or  other  computer  storage 
media  within  the  computer  processing 
area — additional  secure  limited  access 
facilities,  specific  processing  requests 
accepted  fi'om  auUiorized  persons  only, 
specific  authority  to  access  stored 
records,  and  delivery  granted  to 
authorized  persons  only.  Where  data 
elements  are  derived  from  the  Personnel 
System,  remote  terminal  inhibitions  are 
in  force  with  respect  to  access  to 
complete  file  or  data  relating  to  persons 
not  assigned  to  requesting  organization 
using  a  remote  terminal.  Remote 
terminals  are  secured,  available  to 
authorized  persons  only,  and  certain 
password  and  other  identifying 
information  available  to  authorized 
users  only  is  required.  Terminals  are  not 
available  outside  of  headquarters  area 
locations. 

RETENTION  AND  DISPOSAL: 

Primary  System — ^Records  are 


reviewed  annually  and  retained  or 
destroyed  as  appropriate.  Copies  of 
items  of  significance  with  respect  to  the 
individual  are  included  in  the  Personnel 
File  and  retention  is  in  accordance  with 
the  retention  policies  for  that  system. 
Items  used  as  the  basis  of  statistical 
sutdies  or  other  research  efforts  may  be 
retained  indefinitely.  Computer  lisi^s 
and  records  are  purged  and  updated  as 
required  and  appropriate.  Decentralized 
System — ^Records  are  reviewed  annually 
and  retained  or  destroyed  as 
appropriate.  Individual's  file  may  be 
transferred  to  gaining  organization  if 
appropriate.  Computer  listings  and 
records  are  purged  and  updated  as 
required  and  appropriate. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  NSA. 

NOTIFICATION  procedure: 

Requests  from  individuals  for 
notification  shall  be  in  writing 
addressed  to  Chief.  Office  of  Policy, 
National  Security  Agency /Central 
Security  Service,  Ft.  George  G.  Meade, 
Md.  20755. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  for  access 
shall  be  in  Yvriting  addressed  to  Chief, 
Office  of  Policy,  National  Security 
Agency/Central  Security  Service.  Ft. 
George  G.  Meade,  Md.  20755. 

CONTESTINO  RECORD  PROCEDURES: 

Hie  NSA/CSS  for  contesting  contents 
and  appealing  initial  determinations 
may  be  obtained  by  written  request  to 
Chief,  Office  of  Policy,  National  Security 
Agency /Central  Security  Service,  Ft 
George  G.  Meade,  Md.  20755. 

RECORD  SOURCE  CATEGORIES: 

Individual,  supervisors,  training 
counselors,  instructors,  and  other 
I  training  personnel;  other  governmental 
entities  nominating  individuals  for 
training;  other  training  and  educational 
institutions;  Personnel  File;  and  other 
sources  as  required  and  appropriate. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Individual  records  in  this  file  may  be 
exempt  pursuant  to  5  U.S.C.  section 
552a(k}(l],  (5)  and  (6).  For  additional 
information,  see  agency  rules  contained 
in  32  CFR  Part  299a. 

|FR  Doc.  80-307S1  FUe<l  10-2-80;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
[ERA  Docket  No.  80-CERT-031] 

Federal  Paper  Board  Co.,  Inc.; 
Application  for  Recertification  of  the 
Use  of  Natural  Gas  To  Displace  Fuel 
Oil 

On  October  3, 1979,  Federal  Paper 
Board  Company,  Inc.  (Federal  Paper),  75 
Chestnut  Ridge  Road,  Montvale,  New 
Jersey  07645,  was  granted  a  certificate  of 
eligible  use  of  natural  gas  to  displace 
fuel  oil  by  the  Administrator  of  the 
Economic  Regulatory  Administration 
(ERA)  (Docket  No.  7&-CERT-086).  The 
certification  involved  the  purchase  of 
natural  gas  from  East  Tennessee  Natimal 
Gas  Company  and  U.G.C.  Energy 
Company  for  use  by  Federal  Paper  at  its 
Riegelwood  Mill  in  Riegelwood,  North 
Carolina.  This  recertification  will  be 
effective  on  the  date  of  issuance  which 
may  be  after  the  expiration  date  of 
October  2, 1980.  The  applicant  has 
informed  ERA  that  it  did  not  expect  to 
use  this  gas  during  the  interim  period 
and,  thus,  this  lack  of  continuity  with 
the  original  certificate  will  not  result  in 
any  reduction  in  the  amount  of  fuel  oil 
displaced. 

On  September  18, 1980,  Federal  Paper 
filed  an  application  for  recertification  of 
an  eligible  use  of  natural  gas  to  displace 
fuel  oil  at  its  Riegelwood  Mill  pursuant 
to  10  CFR  595  (44  FR  47920,  August  16, 
1979).  More  detailed  information  is 
contained  in  the  application  on  file  with 
the  ERA  and  available  for  public 
inspection  at  the  ERA,  Docket  Room 
7108,  RG-55,  2000  M  Street,  NW., 
Washington,  D  C.  20461,  from  8:30  a.m. 
to  4:30  p.m.  Monday  through  Friday, 
except  Federal  holidays. 


In  its  application.  Federal  Paper  states  . 
that  the  volume  of  natural  gas  for  which  | 
it  requests  recertification  is  up  to  18,000 
Mcf  per  day.  It  is  estimated  that 
approximately  2,850  barrels  of  No.  6  fuel 
oil  (2.1  percent  maximum  sulfur)  will  be 
displaced  at  the  Riegelwood  Mill  each 
day  that  natural  gas  covered  by  this 
application  is  used. 

Tlie  eligible  sellers  of  the  natural  gas 
are  the  East  Tennessee  Natural  Gas 
Company,  P.O.  Box  10245,  Knoxville, 
Tennessee  37919  and  the  U.G.C.  Energy 
Company,  1200  Parkway  Towers, 
Nashville,  Tennessee  37219.  The  gas  will 
be  transported  by  the  Tennessee  Gas 
Pipe  Line  Company,  P.O,  Box  2511, 
Houston,  Texas  77001;  the  North 
Carolina  Natural  Gas  Corporation,  P.O. 
Drawer  909,  Fayettevile,  North  Carolina 
28302;  and  the  Transcontinental  Gas 
Pipe  Line  Corporation,  P.O.  Box  1396, 
Houston,  Texas  77001. 

In  order  to  provide  the  public  with  as 
much  opportunity  to  participate  in  this 
proceeding  as  is  practicable  under  the 
circumstances,  we  are  inviting  any 
person  wishing  to  comment  concerning 
this  application  to  submit  comments  in 
writing  to  the  Economic  Regulatory 
Administration,  Room  7108,  RG-55,  2000 
M  Street,  NW.,  Washington,  D.C.  20461, 
Attention:  Albert  F.  Bass,  on  or  before 
October  13, 1980. 

An  opportunity  to  make  an  oral 
presentation  of  data,  views,  and 
arguments  either  against  or  in  support  of 
this  application  may  be  requested  by 
any  interested  person  in  writing  on  or 
before  October  13, 1980.  The  request 
should  state  the  person’s  interest,  and  if 
appropriate,  why  the  person  is  a  proper 
representative  of  a  group  or  class  of 
persons  that  has  such  an  interest.  The 
request  should  include  a  summary  of  the 


proposed  oral  presentation  and  a 
statement  as  to  why  an  oral 
presentation  is  necessary.  If  ERA 
determines  that  an  oral  presentation  is 
necessary,  further  notice  will  be  given  to 
Federal  Paper  and  any  persons  filing 
comments  and  will  be  published  in  the 
Federal  Register. 

Issued  in  Washington,  D.C.,  on  September 
29, 1980. 

F.  Scott  Bush, 

Assistant  Administrator,  Office  of  Regulatory 
Policy,  Economic  Regulatory  Administration. 

[FR  Doc.  80-30874  Filed  10-2-80;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Cases  Filed,  Week  of  August  1 
Through  August  8, 1980 

During  the  week  of  August  1  through 
August  8, 1980,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20461.- 
George  B.  Breznay, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

September  26, 1980. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  Aug.  1  through  Aug.  B,  1980] 


Date 


Name  and  location  o<  applicant  Case  No. 


Type  of  submission 


Aug.  1. 1960 . 

Aug.  4,  1980 _ 


Aug.  4, 1980 _ 


Aug.  4.  1980. 


Aug.  4.  1980. 
Aug  4.  I960. 


Kem  County  Refining  Company,  Bakersfield,  Cali-  BEX-0083 .  Supplemental  Order.  If  granted;  The  DOE  would  review  the  entitlements  exception  relief 

fomia.  ,  granted  to  Kem  County  Refining  Company  during  its  fisctU  year  ended  March  31, 

1980,  to  determine  whether  the  level  of  relief  accorded  ,the  firm  was  appropriate. 

Atlantic  Richfield  Company,  Los  Angeles,  California  BRD-1243,  Motion  for  Discovery,  Request  for  Evidentiary  Hearing.  If  granted:  Discovery  would  be 

BRH-1243.  granted  to  Atlantic  Richfield  Company  and  an  Evidentiary  Hearing  would  be  convened 
in  connection  with  the  Statement  of  Objections  submitM  by  the  firm  In  response  to 
the  May  14,  1980  Proposed  Order  of  Disallowance  issued  to  Atlantic  Richfield  by  the 
Office  of  Special  Counsel. 

William  J.  Mutryn,  Washington,  D.C .  BFA-0439.........  Appeal  of  Information  Request  Denial.  If  granted;  The  July  2,  1980  Information  Request 

Denial  issued  by  the  Assistant  Administrator  for  Enforcement  of  the  Economic  Regu- 
tatoiy  Administration  would  be  rescinded,  and  Mr.  Mutryn  would  receive  access  to  irv 
formation  regarding  the  crude  oil  reseller  price  regulations. 

Coastal  Corporation,  Washington,  D.C .  6RM-0054 Request  for  Modification.  If  Granted;  The  June  17, 1980  Decision  and  Order  (Case  No. 

DEE-1479)  issued  to  Coastal  States  Gas  Cbrporation  would  be  modiried  with  respect 
to  the  transfer  price  of  propane  sold  by  Valero  Energy  Corporation  to  Coastal. 

DeMenno/Kerdoon,  Los  Angeles,  Califomia .  BST-0(X)9 .  Request  for  Temporary  Stay.  If  granted:  Demenno/Kerdoon  would  receive  a  Stay  of  the 

provisions  of  the  August  1,  1980  Decision  and  Order  (Case  No.  BST-(X)85)  issued  to 
Little  America  Refining  Company. 

Getty  Refining  and  Marketing  Company,  Tulsa.  BEE-1320 .  Price  Exception.  If  granted;  Getty  Refining  and  marketing  Company  would  be  granted 

Oklahoma  an  exemption  from  the  provisions  of  10  CFR  Part  212,  Subpan  E  which  would  permit 

the  firth  to  pass  through  in  the  prices  it  charges  for  regulated  products  sold  in  the 
State  of  Connecticut  the  full  amount  of  the  increased  costs  resulting  from  the  recent¬ 
ly  enacted  Connecticut  gross  receipts  tax. 
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LM  of  Como  Rocoivod  by  tho  OMco  of  Hoarings  and  Appeals— Continued 
tWaeh  Aug.  1  ttNwgh  Aug.  a.  ISaOl 


Name  and  locaiiM  ot  aniKcanl 


Type  of  submisston 


Aug.  6,  weo - 


Aug  6, 1980 . . 


Aug.  6, 1980 _ 


LcuWana  land  A  Explwalion  Company,  WaaNny 
lon,O.C. 


McM  08  CwpomliOiWLMIe  Amedca  ReMning  Com¬ 
pany,  WaotiingioA,  (MX 


Muolang  Fuel  Co>po>atio>v  WaoNnglon,  (XC- 


Cbevron  U.S.A.  kic..  Washington,  D.C _ 


Oopano  Refining  Company,  San  Antonio.  Texas _ 


Enetgy  Cooperatian  lnc„  Central  Point,  Oregon _ 


Mapca  Inc  (Carman  and  Dannie  Ralphs),  Tulsa, 
Oklahoma. 


filfider  08  Company,  Omaha,  Nebraska... 


Aug  8, 1980 . . 


BEE-1321. 

BEE-1322. 


Shelton,  0.  W..  Denton,  Texas. 


Texaco,  Inc.  White  Plains,  New  York_ 


Texaco,  bic.,  WMte  Plains,  New  York _ 


Aug  7. 1980 _ 


Getty  Refining  and  Marketing  Company,  Tulsa, 
OkWwma. 


Golden  VaWey  Electric,  Washington,  CXC. 


Ftaoon  OH  Company,  Malco  Petroleum  Corporation, 
and  Malco  biduslries,  Inc,  Cleveland,  Ot^ 


Mobil  OH  Corporation,  Washington,  DC.. 


OeRa  Pelroleutn  Corporation,  Washington,  D.C _ 


Chevron  UG-A.  Inc.  Copano  Refining  Company, 
Washington,  DC. 


Valero  Energy  Corporation,  Washington,  D.C _ 


Dobrovir,  Oakes  A  Gebhardt,  Washington,  D.C. _ 


BRJ-0119 — _  Motion  tor  ProlecHve  Order.  W  granlert  Louisiana  Land  A  ExptoraOon  Company  arould 
enter  Into  a  Protsctiva  Order  with  Texaco,  bic,  regarcfing  the  exchanga  of  proprietary 
Intormatien  batwaan  flie  kuo  Hrma  to  ccnnseaon  wipi  Texaco’s  StalsmanI  of  Obfac- 
lions  to  a  Pteposed  Ramadtol  Order  (Casa  Nc  DRO-0199). 

BED-0117,  Motiene  tor  DIscouaty  and  ProtocHim  Order.  If  grantod:  Otscovary  would  be  granted  to 

BEd-0117.  Mobt  08  Corporafion  to  canrracHon  adh  Lfito  Amadea  neltoing  (tompany’s  (LARGO) 
Appfications  tor  Exeepfton  arto  Tamporary  ExcepSon  (Case  Noc  BEE-1084  and 
BEL-OOeS).  Mobi  arould  also  enter  kilo  a  Protsctiva  Order  arith  LARCO  regarding  the 
exchange  of  propdatary  IntormoHon  batoreen  die  two  firmc 

BFA-043B -  Appeal  of  totorinatlon  Request  OsniaL  ■  grardart  The  June  30,  1980,  kitormaOon  Re¬ 

quest  Denial  issued  by  the  (Ecoraxide  Regulslary  Administration  would  be  reacindsd, 
and  Mustang  Fuel  Corporatton  woidd  receive  access  to  a  memorandum  dated  Fabric 
ary  IS,  1980,  from  Wayne  Todtar,  Manager  of  the  Southwest  Erdercerrtatd  DistricL  to 
the  National  Office  of  Enforcement 

BEJ-0121  Motion  lor  Protective  Order.  H  granted:  Chevron  U.SA  Inc  would  enter  into  a  Protec¬ 
tive  Order  with  Energy  (^operative  Inc  (ECl)  regatdtog  die  exchange  of  proprietary 
intormation  between  tha  kuo  to  firms  to  connection  with  ECTs  Appicadon  rbr  Excep- 
tton  (Case  Nc  BEE-129e). 

BEE-1325, .  Exception  bom  die  EntMletnenta  Program.  M  grarded:  Copano  Refining  Company  arould 

receive  an  exception  from  die  proviaiorw  of  10  CFR  ]  212.87  which  arould  morfify  8s 
entitlements  purchase  obfigations. 

BEN-0952  .....  Motion  tor  Interim  Order.  H  grarded;  Energy  Cooperatien,  toe  would  receive  exception 
rsfief  on  an  inisrtoi  basis  pendtog  a  final  determlnatloo  on  Us  AppHcadon  tor  Excep¬ 
tion  (Case  Nc  BEE-09S2). 

BEE-1321.  Price  Exception  (Section  212.73).  H  grarded:  Mapeo.  Inc  arould  be  petmiMad  to  safi  at 
BEE-1322.  market  ptioas  die  crude  oH  produced  horn  the  Carman  1-7  lease  aiat  Oeraiie  Ralphs 
1-5  lease  locatsd  to  Altamoni  FieM,  Utah, 

BEE-132A _ Price  Exoapfion,  8  granted:  Mfidar  08  Company  would  receive  an  exception  from  toe 

requkaments  ot  die  December  12.  1977  Corwent  Order  entered  toto  with  the  Office 
of  Enforcement 

BEE-1327....._.  Moe  Exoapfion  (Section  212.73).  If  granted:  D.  W.  Shelton  would  be  permitled  to  sad  at 
upper  Her  ceding  prices  the  crude  o8  produced  bom  the  Dean  Ward  Wed  localtd  to 
Red  River  County,  Texas. 

BEE-1323 _  Price  Exceptiort.  If  granted:  Texaco,  Inc  vrouM  receive  an  exoapfion  bom  dis  provisions 

of  10  CFR  Part  212  which  would  parmfi  die  firm  to  beraf  an  of  its  toipeitsd  crude 
costs  as  tocrarad  <xi  a  loaded  instead  of  a  landad  basis. 

BEJ-0120,  Motions  for  Protective  Order  and  DIseovery.  If  granted:  DIscovnry  would  be  grarded  to 
BED-0120.  Texaco,  Inc.  in  connectfon  wfih  Ulds  Amsrica  nefinary  Company's  (LARGO)  Appfica- 
fions  tor  Stay  and  Temporary  Exception  (Casa  Nos.  BES-OOes  wid  KL-0085). 
Texaco  wrxdd  also  enter  kilo  a  Prolsrffivo  Order  with  LARCO  regardkig  die  exchange 
of  proprietary  intormation  batwesn  die  duo  firmc 

BXE-1330,  Adocation  Exoapfion  H  grantart  Getty  Refining  and  Marketing  Company  would  receive 
BXE-t336.  an  eatsnslen  dt  the  axcepdon  refief  granted  to  the  May  22,  1980  fboposed  Decision 
and  Oidar  (Case  Nos.  BEE-0e21  torough  BEE-0626)  reganfing  tocreasad  adocations 
ot  unloaded  motor  gasofine  for  ski  lelaH  outlels  tovoNed  to  the  firm’s  gasohol  lest 
marketing  prograia. 

BEE-1328,  Exception  arid  Temporary  Exception  bom  the  Enfidements  Program,  N  granted:  Golden 
BEL-1328L  Valley  EtocMcwouM  racalva  an  aucaplion  and  tamporary  exception  bom  dm  provi- 
eions  of  10  CFR  1211.87  which  would  morfify  Its  entitlements  obligations. 

BSG-0032 _ Request  for  Special  Redress.  If  granted  Tha  Offica  of  Enforcement  would  be  er^oined 

from  auditing  Falcon  Ol  Company,  Malco  Psboleura  Corporation,  and  Malco  todus- 
Iries.  toe. 

BEA-0440 _ Appeal  of  Adocalfon  Notica.  8  granteit:  The  July  11.  1980  Canadtan  Crude  08  Alloca¬ 

tion  Notice  isausd  by  the  Economic  Regulatory  AdtniniebaMon  would  bo  moifitlsd  wdh 
respect  to  the  redassificafion  of  Koch  Refining  Company  and  Ashland  Od  Company 
as  second  priority  refiners. 

BMR-0065__.  Request  tor  Moditotiort/Rescisslow.  8  granted  The  JUly  31,  1980  Decisions  and 
Orders  (Case  Nos.  BMR-0042  and  BEA-0947)  isausd  to  Marathon  Od  Company 
wouM  be  modified  with  respect  to  tho  supplier/purchaaar  relationship  betsreen  Della 
Pelrolaum  Corporation  and  Maradren  08  Company. 

BEO-0122,  Mofiorw  tor  Discovety  and  Protective  Order.  8  grarM  Discavery  would  be  grwited  to 
BEJ-0122.  Orevron  IJ.SA  Inc.  to  contraction  with  Copano  Refining  Company’s  Appficationa  lor 
Exception,  Temporary  Excepfion,  and  Stay  (Case  Nos  BEE-1249.  BEL-1249,  BES- 
1249),  Chevron  would  enter  tolo  a  fhotoctiva  Ordar  wdh  Copano  regardkig  Hie  ex¬ 
change  of  prrrprtetsry  liilurmaliun  bedrraan  tha  duo  firms 

BMfl-OOSe.  Request  for  Modification/Rescission,  8  granted  The  June  17, 1980  Decision  and  Order 
BES-0089,  (Case  Na  DEE-1479)  issued  to  Coastal  States  Gas  Corporation  would  be  modHied 

6EL-<K)62.  Tho  June  17  Order  would  be  stayed  pendkrg  a  dadaion  on  die  Request  tor  Morfifica- 

tion.  A  temporary  exception  would  ba  granted  to  knplemaid  certain  provisions  of  the 
February  1^  1979  Proposed  Dadaion  and  Order  issuad  to  Coastal. 

BFA-0441 _  Appeal  of  Information  Request  DaniaL  8  granted  Tha  July  8, 1980  Intotmalioo  Request 

Denial  issued  by  die  Office  of  Special  Counset  would  be  rescinded  and  Dobrovk, 
Oakes  A  Gebhardt  would  receive  access  to  certain  documents  relattog  to  a  Decem¬ 
ber  4,  1978  Congressional  stall  memorandum  concerning  urdawM  crude  od  resale 
practices. 


BEJ-0120, 

BED-0120. 


BXE-1330. 

BXE-t336. 


BEE-1328. 

BEL-1328L 


BEO-0122, 

BEJ-0122. 


BMfl-OOS6. 

BES-0089. 

BEL-006Z 


LM  Of  Ctwed  fnvolvfng  the  Standby  PotroMim  Product  ANocatfon  Regulations  for  Motor  Gasoline 

[Week  of  August  1  through  August  8, 19801 

H  granted  The  todovkng  firms  would  be  granted  relfef  which  would  kiciease  thek  base  period  aHocation  of  motor  gasoline. 


Wright  and  Co.  (RidgecresL  CA)-.. 


BEE-1324. 


8/4/80 _  CA 
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Notices  of  Objection  Received 
eweek  ol  August  1  ttvou{^  August  8, 1960] 

Date 

Name  and  Location  oi  Applicant 

Case  No. 

.  DEE-6506  to 

DEE-6508 

.  BEE-0537 

.  BXE-1148 

.  BEE-0385 

Aliy,  #Uov. 

.  BEE-0947 

.  DEE-6605, 

Aug.  7. 1980 - 

Aug.  7.  1960 . . 

. .  City  of  Naples,  Florida,  Naples,  FL .  -  - - 

.  Indiana  Farm  Bureau  Cooperative  Assoc..  Inc..  Indianapolw.  IN  - - -  - 

.•-.MSWa.  . 

DEE-7123 

.  DEE-7744 

. BEE-0239 

.  BEE-0778 

Aug.  8.  1980 . 

Aug.  8,  1960 . . 

. . .  Southern  Oil  Co.,  Emelle,  AL . - .  . 

.  DEE-3876 

|FR  Doc.  >0-30875  Filed  10-2-80:  8:45  am] 
BILUNG  CODE  6450-01-M 


Issuance  of  Proposed  Decisions  and 
Orders;  Week  of  August  18  Through 
August  22, 1980 

During  the  week  of  August  18  through 
August  22, 1980.  the  proposed  decisions 
and  orders  summarized  below  were 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  agrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide  ' 
that  an  aggrieved  party  who  fails  to  hie 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Room  B-120,  2000  M  Street,  N.W., 
Washington,  D.C.  20461,  Monday 
through  Friday,  between  the  hours  of 
1:00  p.m.  and  5:00  p.m.,  except  federal 
holidays. 

George  B.  Breznay, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 


September  26, 1980. 

Gulf  Oil  Corp.,Houston,  Tex.,  DEE-2538, 

Crude  oil 

Gulf  Oil  Corporation  filed  an  Application 
for  Exception  from  the  provisions  of  10  C.F.R. 

S  212.85.  The  exception  request,  if  granted,  i 
would  permit  Gulf  to  calcidate  its  costs  of 
transporting  crude  oil  in  two  very  large  cargo  I 
carriers  (VLCCs)  under  the  net  cost  method  | 
specified  in  10  C.F.R.  §  212.85  (c).  On  August 
20, 1980,  the  Department  of  Energy  issued  a 
Proposed  Decision  and  Order  which 
determined  that  the  exception  request  be 
granted. 

Little  America  Refining  Company,  Inc., 

Casper,  Wyo.,  BEE-1064,  crude  oil  I 

On  April  10, 1980,  the  Little  America  * 

Refining  Company,  Inc.  (Larco)  filed  a 
Application  for  Exception  from  the  provisions 
of  10  C.F.R.  8  211.67  (The  Entitlements 
Program).  The  exception  request,  if  granted, 
would  relieve  Larco  of  a  substantial  portion 
of  its  entitlements  purchase  obligations.  On 
August  22, 1980,  the  Depeirtment  of  Energy 
issued  a  Proposed  Decision  and  Order  which 
determined  that  the  exception  request  be 
granted  in  part. 

Chestertown  Shorgas  Company, 

Chestertown,  Md.,  DEE-2080,  Propane 
Chestertown  Shorgas  Company  filed  an 
Application  for  Exception  from  the  provisions 
of  10  CFR  Part  212.  The  exception  request,  if 
granted,  would  permit  Chestertown  to 
increase  the  maximum  lawful  prices  which  it 
may  charge  by  $.30  per  hundred  cubic  feet  of 
Propane  and  by  $.10  per  hundred  cubic  feet  of 
propane-air  mixture.  On  August  19, 1980,  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined  that 
the  exception  request  be  granted. 

Texaco,  Inc.,  White  Plains,  N.Y.  BEE-1246, 
motor  gasoline 

Texaco,  Inc.  filed  an  Application  for 
Exception  from  the  provisions  of  10  CFR 
8  212.83.  The  exception  request,  if  granted, 
would  permit  Texaco  to  reflect  in  its  selling 
prices  for  motor  gasoline  sold  in  Connecticut 
the  increased  cost  attributable  to  gasoline 
sales  of  a  gross  receipts  tax  enacted  by  the 
State  of  Connecticut  on  sales  of  all  petroleum 
products  by  integrated  refiners  in  that  state. 
On  August  22, 1980,  the  Department  of  Energy 


issued  a  Proposed  Decision  and  Order  which 
determined  that  the  exception  request  be 
granted. 

Petitions  Involving  the  Motor  Gasoline 
Allocation  Regulations 
The  following  firms  filed  Applications  for 
Exception  from  the  provisions  of  the  Motor' 
Gasoline  Allocation  Regulations.  The 
exception  requests,  if  granted,  would  result  in 
an  increase  in  the  firms'  base  period 
allocation  of  motor  gasoline.  'The  DOE  issued 
Proposed  Decisions  and  Orders  which 
determined  that  the  exception  requests  be 
denied. 

Company  Name,  Case  No.,  Location 
Bob's  Chevron,  DEE-2232,  Inglewood,  CA 
Pennsylvania  Turnpike,  BEE-0394, 

Harrisburg,  PA 

(FR  Doc.  80-30878  Filed  10-2-80;  8:45  am] 

BILUNG  CODE  6450-01-M 


Issuance  of  Proposed  Decisions  and 
Orders;  Week  of  August  11  Through 
August  15, 1980 

During  the  week  of  August  11  through 
August  15, 1980,  the  proposed  decisions^ 
and  orders  summarized  below  were 
issued  by  the  Office  of  Hearings  and 
I  Appeals  of  the  Department  of  Energy 
I  with  regard  to  applications  for 
I  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  (October  3, 1980],  or  the  date  an 
aggrieved  person  receives  actual  notice, 
whichever  occurs  first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
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Hie  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Docket  Room  of 
the  OfHce  of  Hearings  and  Appeals,  • 
Room  B-120,  2000  M  Street,  NW„ 
Washington,  D.C.  20461,  Monday 
through  Friday-,  between  the  hours  of 
1:00  p.m.  and  5:00  p.m.,  except  federal 
holidays. 

George  B.  Breznay, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

September  26, 1980. 

Bray  Terminals,  Inc.,  Marcy,  N.  Y.,  BEE-0746, 
gasohol. 

Bray  Terminals,  Inc.  Hied  an  Application 
for  Exception  from  the  provisions  of  10  CFR 
Part  211.  The  exception  request,  if  granted, 
would  permit  the  Hrm  to  receive  an  increased 
allocation  of  unleaded  gasoline  for  the 
express  purpose  of  blending  and  marketing 
gasohol.  On  August  11, 1980,  the  Department 
of  Energy  issued  a  Proposed  Decision  and 
Order  which  determined  that  the  exception 
request  be  granted. 

Buckeye  Petrofuels  Co.,  Coraopolis,  Pa., 
DEE-8015,  gasohol. 

Buckeye  Petrofuels  Co.  Hied  an 
Application  for  Exception  from  the 
provisions  of  10  CFR  Part  211.  The 
exception  request,  if  granted,  would 
permit  the  firm  to  receive  an  allocation 
of  unleaded  gasoline  to  enable  it  to 
blend  and  market  gasohol.  On  August 
15, 1980,  the  Department  of  Energy 
issued  a  I*roposed  Decision  and  Order 
which  determined  that  the  exception 
request  be  granted. 

Charles  Hasting  Oil  Co.,  Inc.,  Waynesboro, 
Tenn.,  BEE-0688,  gasohol. 

Charles  Hasting  Oil  Co.,  Inc.  Hied  an 
Application  for  Exception  from  the  provisions 
of  10  CFR  Part  211.  Tlie  exception  request  if 
granted,  would  permit  Hasting  to  receive  an 
increased  allocation  of  unleaded  gasoline  in 
order  to  begin  the  production  and  marketing 
of  gasohol.  On  August  12, 1980,  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined  that 
the  exception  request  be  denied. 

Com  Belt  F.S.,  Inc.,  Decatur,  Ill.,  BEE-0915, 
gasohol 

Com  Belt  F.S.,  Inc.  Hied  an  Application  for 
Exception  from  the  provisions  of  10  CFR  Part 
211.  The  exception  request  if  granted,  would 
permit  Com  Belt  to  receive  an  increased 
allocation  of  unleaded  motor  gasoline  for  the 
purpose  of  blending  gasohol.  On  August  14, 
1980,  the  Department  of  Energy  issued  a 
Proposed  Decision  and  Order  which 
determined  that  the  exception  request  be 
denied. 


Fairco,  Inc.,  Spokane,  Wash.,  BEE-0744, 
gasohol. 

Fairco,  Inc.  Hied  an  Application  for 
Exception  from  the  provisions  of  10  CFR  Part 
211.  The  exception  request,  if  granted,  would 
permit  Fairco  to  receive  an  increased 
allocation  of  unleaded  motor  gasoline  for  the 
purpose  of  producing  gasohol.  On  August  12, 
1980,  the  Department  of  Energy  issued  a 
Proposed  Decision  and  Order  which 
determined  that  the  exception  request  be 
denied. 

Farmers  Union  Oil  Co.,  Grand  Forks,  N.  Dak., 
Bee-0765,  gasohol. 

Farmers  Union  Oil  Co.  Hied  an  Application 
for  Exception  from  the  provisions  of  10  CFR 
Part  211.  The  exception  request,  if  granted, 
would  permit  Farmers  Union  to  receive  an 
increased  allocation  of  unleaded  motor 
gasoline  for  the  purpose  of  producing 
gasohol.  On  August  11, 1980,  the  Department 
to  Energy  issued  a  Proposed  Decision  and 
Order  which  determined  that  the  exception 
request  be  granted. 

Hupp  Oil  Co.,  Norfolk,  Neb.,  BEE-0905, 
gasohol. 

Hupp  Oil  Company  Hied  an  Application  for 
Exception  Horn  the  provisions  of  10  CFR  Part 
211.  The  exception  request,  if  granted,  would 
permit  Hupp  to  receive  an  increased 
allocation  of  unleaded  motor  gasoline  for  the 
purpose  of  producing  gasohol.  On  August  13, 
1980,  the  Department  to  Energy  issued  a 
Proposed  Decision  and  Order  which 
determined  that  the  exception  request  be 
denied. 

f  S-M  Machine  Shop,  Inc.,  Glencoe,  Okla., 
BEE-0793,  gasohol. 

)  &  M  Machine  Shop,  Inc.  Hied  an 
Application  for  Exception  Horn  the  provisions 
of  10  CFR  Part  211.  liie  exception  request,  if 
granted,  would  permit  J  &  M  to  receive  an 
increased  allocation  of  unleaded  motor 
gasoline  for  the  purpose  of  blending  gasohol. 
On  August  13, 1980,  the  Department  to  Energy 
issued  a  Proposed  Decision  and  Order  which 
determined  that  the  exception  request  be 
granted. 

Leihser  Oil  Co.,  Decatur,  III.,  BEE-0742, 
gasohol. 

Leihser  Oil  Company  Hied  an  Application 
for  Exception  Horn  the  provisions  of  10  CFR 
Part  211.  The  exception  request,  if  granted, 
would  permit  Leihser  to  receive  an  increased 
allocation  of  unleaded  motor  gasoline  for  the 
purpose  of  blending  gasohol.  On  August  14, 
1980,  the  Department  of  Energy  issued  a 
Proposed  Decision  and  Order  which 
determined  that  the  exception  request  be 
granted. 

R.  D.  Smith  Oil  Co.,  Highland,  III,  BEE-0910, 
gasohol. 

R.  D.  Smith  Oil  Co.  Hied  an  Application  for 
Exception  from  the  provisions  of  10  CFR  Part 
211.  The  exception  request,  if  granted,  would 
permit  Smith  to  receive  an  increased 
allocation  of  unleaded  gasoline  for  the 
purpose  of  producing  gasohol.  On  August  11, 
1980,  the  Department  of  Energy  issued  a 
Proposed  Decision  and  Order  which 
determined  that  the  exception  request  be 
granted. 


Sun  Production  Co.,  Houston,  Tex.,  DEE- 
2100,  crude  oil. 

Sun  Production  Company  Hied  an 
Application  for  Exception  from  the  provisions 
of  10  CFR  Part  212,  Subpart  D.  The  exception 
request,  if  granted,  would  permit  Sun 
Production  Company  to  reduce  the  base 
production  control  level  of  the  Delhi  Unit  by 
1,125  barrels  per  day  for  the  period  beginning 
June  1, 1978.  On  August  11, 198a  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined  that 
the  exception  request  be  denied. 

Thomsen  Oil  Co.,  Hastings,  Nbr.,  BEE-0664, 
gasohol. 

The  Thomsen  Oil  Company  Hied  an 
Application  for  Exception  Horn  the  provisions 
of  10  CFR  Part  211.  llie  exception  request,  if 
granted,  would  permit  Thomsen  to  receive  an 
increased  allocation  of  unleaded  gasoline  for 
the  express  purpose  of  blending  and 
marketing  gasohol.  On  August  15, 1980,  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined  that 
the  exception  request  be  granted. 

Petitions  Involving  the  Motor  Gasoline 
Allocation  Regnlations 

The  following  firms  filed  Applications 
for  Exception  from  the  provisions  of  the 
Motor  Gasoline  Allocation  Regulations. 
The  exception  requests,  if  granted, 
would  result  in  an  increase  in  the  firms’ 
base  period  allocation  of  motor  gasoline. 
The  DOE  issued  Proposed  Decisions  and 
Orders  which  determined  that  the 
exception  requests  be  denied.  . 

Company  name,  case  No.,  and  location 
Cities  Oil  Co.,  BEE-0324,  Dallas,  Tex. 

Flash  Car  Wash,  Inc.,  DEE-6034,  North  Las 
Vegas,  Nev. 

[FR  Doc.  80-30871  Filed  10-2-80;  8:45  am] 

BILUNG  CODE  e450-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  1623-6] 

Applicability  Determination, 

Prevention  of  Significant  Deterioration 
Requirements;  Guardian  Industries 
Corp.,  Corsicana,  Tex. 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  applicability 
determination. 

SUMMARY:  The  Environmental  Protection 
Agency  has  determined  that  the 
regulations  for  prevention  of  significant 
deterioration  of  air  quality  (PSD),  40 
CFR  52.21  and  40  CFR  52.2303,  are 
applicable  to  the  Guardian  Industries 
Corp.  float  glass  plant  at  Corsicana, 
Texas.  The  Plant  will  be  a  major 
stationary  source  because  the  emissions 
to  the  atmosphere  of  both  nitrogen 
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oxides  and  sulfur  dioxide  will  exceed 
250  tons  per  year.  Construction  on  this 
plant  commenced  on  September  13, 

1979,  upon  the  issuance  of  a  purchase 
order  for  on-site  construction.  Since 
construction  commenced  after  March  19, 
1979,  40  CFR  52.21(i)(4)(iv)  does  not 
grant  an  exemption,  and  Guardian 
Industries  Corp.  is  required  to  obtain  a 
permit  before  commencing  construction. 
DATES:  Under  Section  307(b}(l]  of  the 
Clean  Air  Act,  judicial  review  of  this 
determination  is  available  only  by  the 
filing  of  a  petition  for  review  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  of 
today.  Under  Section  307(b)(2)  of  the 
Clean  Air  Act,  the  requirements  which 
are  the  subject  of  today's  notice  may  not 
be  challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

ADDRESSES:  Copies  of  the  background 
material  and  determination  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
location:  Environmental  Protection 
Agency,  Region  6,  Air  Programs  Branch, 
First  International  Building,  1201  Elm 
Street,  Dallas,  Texas  75270. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Diggs,  Air  Programs  Branch, 
Environmental  Protection  Agency,  1201 
Elm  Street,  Dallas,  Texas  75270,  (214) 
767-1594. 

Dated:  September  23, 1980. 

Frances  E.  Hiillips, 

Acting  Regional  Administrator. 

|FR  Doc.  80-30618  Filed  10-2-80;  8:45  am] 

BILLING  CODE  6S60-01-M 


[FRL  1623-8] 

Approval  of  South  Carolina’s  NPDES 
Program  To  Regulate  Federal  Facilities 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  approval  of  the  State 
of  South  Carolina’s  request  for  authority 
to  administer  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program  with  respect  to  Federal 
facilities. 

summary:  On  September  26, 1980,  the 
Environmental  Protection  Agency  (EPA) 
approved  the  State  of  South  Carolina’s 
request  to  include  regulation  of  Federal 
facilities  under  their  State  water 
pollution  permit  program.  Previously  the 
State  had  been  approved  to  participate 
in  the  NPDES  program. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joel  Blumstein,  Permits  Division  (EN- 
336),  U.S.  Environmental  Protection 
Agency,  401  M  Street  S.W.,  Washington, 
D.C.  20460,  202-426-4793. 


SUPPLEMENTARY  INFORMATION:  In  1977 
Congress  amended  section  313  of  the 
Clean  Water  Act  (33  U.S.C.  1251,  et  seq.) 
to  authorize  States  to  regulate  Federally 
owned  or  operated  facilities  imder  their 
water  pollution  control  programs.  Prior 
to  the  amendment.  States,  including 
those  authorized  pursuant  to  section 
402(b)  of  the  Clean  Water  Act  to 
participate  in  the  NPDES  program,  were 
precluded  fix)m  regulating  Federal 
facilities.  Therefore,  EPA  in  approving 
State  programs  imder  section  402(b) 
reserved  the  authority  to  issue  NPDES 
permits  to  Federal  facilities. 

With  the  passage  of  the  1977 
amendments,  EPA  has  been  transferring 
NPDES  authority  over  Federal  facilities 
to  approved  States.  Today’s  Federal 
Register  notice  is  to  announce  the 
approval  of  the  State  of  South  Carolina’s 
request  to  assume  NPDES  authority  over 
Federal  facilities. 

Also  included  in  this  notice  is  a  list  of 
approved  NPDES  States  indicating 
which  have  been  granted  Federal 
facilities  and  pretreatment  authority. 


Approved 

State 

NPDES 

permit 

program 

Approved 
to  regulate 
Fed^ 
facilities 

Approved 

State 

pretreat¬ 

ment 

program 

Alabama _ 

10/19/79 

10/19/79 

10/19/79 

Califomia _ - _ ... 

05/14/73 

05/05/78 

Colorado . 

03/27/75 

Connecticut . 

09/26/73 

Delaware . - _ _ 

04/01/74 

Georgia . — 

06/28/74 

Hawal 

11/28/74 

06/01/79 

lllinola 

10/23/77 

09/20/79 

Indiana . . . . 

01/01/75 

12/09/78 

Iowa .  _  ™. 

06/10/78 

08/10/78 

Kansas _  .» 

06/28/74 

Maryland. . 

09/05/74 

Michigan . . 

10/17/73 

12/09/78 

Minnesota _ — 

06/30/74 

12/09/76 

07/16/79 

Mississippi _ 

05/01/74 

Missouri _ _ 

10/30/74 

06/26/79 

Montana _ _ _ 

06/10/74 

Nebraska . . . 

06/12/74 

11/02/79 

Nevada _ 

09/19/75 

08/31/78 

New  York . . . 

10/28/75 

06/13/80 

North  Carolina _ 

10/19/75 

North  Dakota _ ... 

06/13/75 

Ohio . . 

03/11/74 

Oregon .... _ ........... 

09/26/73 

03/02/79 

Pennsylvania. . 

06/30/78 

06/30/78 

South  Carolina . 

06/10/75 

09/26/80 

Tennessee _ 

12/28/77 

Vermont . . . 

03/11/74 

Virgin  Islands _ _ 

06/30/76 

Virginia . .  . 

03/31/75 

Washington _ _ 

11/14/73 

Wisconsin . 

02/04/74 

11/26/79 

Wyoming . . . 

01/30/75 

Dated:  September  26, 1980. 
Jeffrey  G.  Miller, 

Acting  Assistant  Administrator  for 
Enforcement 

[FR  Doc  80-30617  Filed  10-2-60;  8:45  am] 
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R.  R.  Donnelley  &  Sons  Co.,  Mattoon, 
Illinois;  Final  Determination 

In  the  matter  of  the  applicability  of 
Title  I,  Part  C  of  the  Clean  Air  Act  (the 
Act),  as  amended,  42  U.S.C.  7401  et  seq., 
and  the  Federal  regulations  promulgated 
thereunder  at  40  CFR  52.21  (43  FR  26388, 
June  19, 1978)  for  Prevention  of 
Significant  Deterioriation  of  Air  Quality 
(PSD)  to  R.  R.  Donnelley  &  Sons 
Company,  Coles  Coimty,  Mattoon. 

Illinois. 

On  June  26, 1979,  R.  R.  Donnelley  & 
Sons  Company  submitted  an  application 
to  the  U.S.  Environmental  Protection 
Agency  (U.S.  EPA),  Region  V  office,  for 
an  approval  to  construct  two 
rotogravure  printing  presses.  The 
application  was  submitted  pursuant  to 
the  regulations  for  PSD. 

On  August  7, 1979,  R.  R.  Doimelley  & 
Sons  Company  was  notified  that  its 
application  was  complete  and 
preliminary  approval  was  granted. 

On  September  10, 1979,  U.S.  EPA 
published  notice  of  its  decision  to  grant 
a  preliminary  approval  to  R.  R. 

Donnelley  &  Sons  Company.  No 
comments  or  request  for  a  public 
hearing  were  received. 

After  review  and  analysis  of  all 
materials  submitted  by  Donnelley,  the 
Company  was  notified  on  March  18, 

1980  that  U.S.  EPA  had  determined  that 
the  proposed  new  construction  in 
Mattoon,  Illinois  would  be  utilizing  the 
best  available  control  technology  and 
that  emissions  from  the  facility  will  not 
adversely  impact  air  quality,  as  required 
by  Section  165  of  the  Act 

This  approval  to  construct  does  not 
relieve  R.  R.  Donnelley  &  Sons  Company 
of  the  responsibility  to  comply  with  the 
control  strategy  and  all  local.  State  and 
Federal  regulations  which  are  part  of  the 
applicable  State  Implementation  Plan, 
as  well  as  all  other  applicable  Federal, 
State  and  local  requirements. 

This  determination  may  now  be 
considered  final  agency  action  which  is 
locally  applicable  under  Section 
307(b)(1)  of  the  Act  and  therefore  a 
petition  for  review  may  be  filed  in  the 
U.S.  Court  of  Appeals  for  the  Seventh 
Circuit  by  any  appropriate  party.  In 
accordance  with  Section  307(b)(1), 
petitions  for  review  must  be  filed  sixty 
days  from  the  date  of  this  notice. 

For  further  information  contact  Kathy 
Kline,  Acting  Chief,  Compliance  Section, 
Region  V,  U.S.  EPA,  230  South  Dearborn 
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Street,  Chicago,  Illinois  60604,  (312)  353- 
2090. 

John  McGuire, 

Regional  Administrator,  Region  V. 

U.S.  Environment  Protection  Agency — Region 
V 

In  the  Matter  of  R.  R.  Donnelley  &  Sons 
Company;  Proceeding  Pursuant  to  the  Clean 
Air  Act,  as  amended. 

Approval  to  Construct,  EPA-S-A-80-17. 
Authority 

The  approval  to  construct  is  issued 
pursuant  to  the  Clean  Air  Act,  as  amended, 

42  U.S.C.  7401  et.  aeq.,  (the  Act],  and  the 
Federal  regulations  promulgated  thereunder 
at  40  CFR  52.21  for  the  Prevention  of 
Significant  Deterioration  of  Air  Quality 
(PSD). 

Findings 

1.  R.  R.  Donnelley  &  Sons  Company 
(Donnelley)  proposes  to  expand  their 
Mattoon  Manufacturing  Division,  located  at 
Route  45  North,  Mattoon,  Illinois,  in  Coles 
County.  The  expansion  includes  two 
rotogravure  printing  presses  (MR  728  and  MR 
729),  a  carbon  absorber  and  a  package  boiler. 

2.  Coles  Coimty  is  a  Class  II  area  as 
determined  pursuant  to  the  Act  and  has  been 
designated  unclassifiable  for  ozone  (O3) 
pursuant  to  Section  107  of  the  Act. 

3.  The  proposed  presses  are  subject  to  the 
requirements  of  40  CFR  52.21  and  the 
applicable  sections  of  the  Act. 

4.  Emissions  from  the  presses  are  volatile 
organic  compounds  (VOC)  which  are 
precursors  to  the  formation  of  Oi.  The 
proposed  expansion  was  determined  to  be 
subject  to  a  full  PSD  review  for  VOC. 

5.  Donnelley  submitted  a  PSD  application 
to  U.S.  Environmental  Protection  Agency 
(U.S.  EPA)  on  June  26, 1979.  On  August  7, 
1979,  the  application  was  determined  to  be 
complete  and  preliminary  approval  was 
granted. 

6.  On  September  10, 1979,  notice  was 
published  in  the  Journal-Gazette.  The  notice 
sought  written  comments  from  the  public  on 
Donnelley’s  application  and  U.S.  EPA's 
preliminary  approval  of  the  proposed 
construction.  There  were  no  public  comments 
and  no  requests  for  a  public  hearing. 

7.  On  October  16, 1979,  Donnelley  notifred 
U.S.  EPA  that  they  would  be  commenting  qp 
the  preliminary  approval. 

8.  On  October  16, 1979,  Donnelley 
submitted  additional  data  and  requested  U.S. 
EPA  to  delay  frnal  approval  until  this  data 
could  be  evaluated  and  the  Illinois 
construction  permit  of  April  9, 1979,  could  be 
amended  to  reflect  these  changes. 

9.  The  proposed  control  equipment  is  a 
carbon  adsorber  designed  to  collect  VOC 
emissions  from  the  four  dryer  stacks  of  MR 
728  and  MR  729  and  will  operate  at  an 
efficiency  of  96.5  percent  as  stipulated  in  the 
Illinois  permit  as  special  condition  2a  issued 
on  January  7, 1980. 

10.  The  new  estimated  emissions  in  tons 
per  year  are  tabulated  as  follows: 


MR  MR 

728  729  Total 


Potential _ _ 3.368  3.368  6,736 

Adsorber— in _  3,040  3,040  6,080 

Adsorber— out .  106  106  212 

Allowable  emissions:>212. 

Emissions  committed  to  of(8ets=212x1.1>c233 
Emissions  available  tor  banning.c7,06S-233  =6,e32. 


11.  After  review  and  analysis  of  all 
materials  submitted  by  Donnelley,  U.S.  EPA 
has  determined  that  the  source  will  be  using 
best  available  control  technology  (BACT)  for 
the  control  of  VOC  and  the  emission  offset 
provided  offers  a  net  benefit  to  ambient  air 
quality  at  the  expansion  site.  Since  the 
proposed  expansion  impacts  a  net  benefrt  to 
ambient  air  quality  through  the  emission 
offsets,  the  PSD  requirement  for  air  quality 
impact  analysis  (modeling  and  monitoring) 
was  waived. 

Conditions  for  Approval 

12.  In  order  to  realize  the  approved 
emission  offset,  the  applicant  shall  also 
reduce  VOC  emissions  from  existing  presses 
by  a  quantity  equivalent  to  at  least  110 
percent  of  the  allowable  emissions  of  the  new 
presses. 

13.  The  following  conditions  are  the  basis 
of  the  above  emission  estimates: 

a.  operating  time  of  7,280  hours  annually; 

(20  hrs./dayx7  days/wk.X52  wks./yr.) 

b.  adsorption  efficiency  of  96.5  percent. 

c.  dryer  hood  collection  efficiency  of  95 
percent. 

d.  product  retention  of  input  solvent,  5 
percent. 

14.  Upon  completion  of  the  proposed 
expansion,  performance  tests  shall  be 
conducted  on  the  carbon  adsorption  system 
to  establish  control  efficiency  at  normal 
maximum  operating  conditions.  Prior  to  the 
tests,  notification  shall  be  made  within  30 
days  to  the  U.S.  EPA,  who  may  choose  to 
witness  such  tests  at  its  option. 

15.  Donnelley  must  construct  and  operate 
the  printing  press  expansion  in  accordance 
with  the  descriptions  presented  in  their  final 
application  for  approval  to  construct.  Any 
change  in  the  design  or  operation  might  alter 
U.S.  EPA’s  conclusion  and  therefore,  any 
changes  must  receive  the  prior  written 
authorization  of  U.S.  EPA. 

Approval 

16.  Approval  to  construct  the  printing 
presses,  the  carbon  adsorber,  and  package 
boiler  is  hereby  granted  to  R.  R.  Donnelley  & 
Sons  Company,  subject  to  the  conditions 
expressed  herein  and  consistent  with  the 
materials  and  data  included  in  the 
application  filed  by  Donnelley.  Any 
departure  from  the  conditions  of  this 
approval  or  the  terms  expressed  in  the 
application,  must  receive  the  prior  written 
authorization  of  U.S.  EPA. 

17.  the  United  States  Court  of  Appeals  for 
the  D.C.  Circuit  has  issued  a  ruling  in  the 
case  of  Alabama  Power  Co.  vs.  Douglas  M. 
Costle  (78-1006  and  consolidated  cases) 
which  has  significant  impact  on  the  U.S.  EPA 
prevention  of  siginificant  deterioration  (PSD) 
program  and  approvals  issued  thereunder.  It 
is  possible  that  the  final  decision  will  require 
modification  of  the  PSD  regulations  and  could 


affect  approvals  issued  under  the  existing 
program.  The  applicant  is  hereby  advised 
that  this  approval  may  be  subject  to 
reevaluation  as  a  result  of  the  final  court 
decision  and  its  ultimate  effect. 

18.  This  approval  to  construct  does  not 
relieve  Donnelley  of  the  responsibility  to 
comply  with  the  control  strategy  and  all 
local.  State  and  Federal  regulations  which  are 
part  of  the  applicable  State  Implementation 
Plan,  as  well  as  all  other  Federal,  State  and 
local  requirements. 

19.  This  approval  is  effective  immediately. 
This  approval  to  construct  shall  become 
invalid,  if  construction  or  expansion  is  not 
commenced  within  18  months  after  receipt  of 
this  approval  or  if  expansion  is  discontinued 
for  a  period  of  18  months  or  more.  The 
Administrator  may  extend  such  time  period 
upon  a  satisfactory  showing  that  an 
extension  is  justified.  Notification  shall  be 
made  to  U.S.  EPA  5  days  after  construction  is 
conunenced. 

20.  A  copy  of  this  approval  has  been 
forwarded  to  the  Mattoon  Public  Library, 

1600  Charleston,  Mattoon,  Illinois,  for  public 
inspection. 

Dated:  March  18, 1980. 

John  McGuire, 

Regional  Administrator, 

[FR  Doc.  80-30813  Tiled  10-2-80;  8:45  am) 
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Availability  of  Environmental  impact 
Statements 

agency:  Office  of  Environmental 
Review  (A-104),  U.S.  Environmental 
Protection  Agency. 
purpose:  This  notice  lists  the 
Environmental  Impact  Statements 
(EIS's)  which  have  been  officially  filed 
with  the  EPA  and  distributed  to  Federal 
agencies  and  interested  groups, 
organizations  and  individuals  for  review 
pmsuant  to  the  Council  on 
Environmental  Quality’s  regulations  (40 
CFR  Part  1506.9). 

PERIOD  COVERED:  This  notice  includes 
EIS’s  filed  during  the  week  of  September 
22, 1980  to  September  26, 1980. 

REVIEW  PERIODS:  The  45-day  review 
period  for  draft  EIS’s  listed  in  this  notice 
is  calculated  from  October  3, 1980  and 
will  end  on  November  17, 1980.  The  30- 
day  review  period  for  final  EIS’s  as 
calculated  from  October  3, 1980  will  end 
on  November  3, 1980. 

EiS  AVAILABILITY:  To  obtain  a  copy  of  an 
EIS  listed  in  this  notice  you  should 
contact  the  Federal  agency  which 
prepared  the  EIS.  This  notice  will  give  a 
contact  person  for  each  Federal  agency 
which  has  filed  an  EIS  during  the  period 
covered  by  the  notice.  If  a  Federal 
agency  does  not  have  the  EIS  available 
upon  request  you  may  contact  the  Office 
of  Environmental  Review,  EPA,  for 
further  information. 
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BACK  COPIES  OF  EIS’S:  Copies  of  EIS's 
previously  filed  with  EPA  or  CEQ  whidi 
are  no  longer  available  from  the 
originating  agency  are  available  with 
charge  from  ^e  following  sources: 

For  public  availability  and/or  hard  copy 
reproduction  of  EIS's’  filed  prior  to 
March  1980:  Environmental  Law 
Institute,  1346  Connecticut  Avenue. 
NW.,  Washington,  DC  20036. 

For  hard  copy  reproduction  or 
microfiche:  Information  Resources 
Press,  1700  North  Moore  Street, 
Arlington,  Virginia  22209  (703]  558- 
8270. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathi  L  Wilson,  Office  of  Environmental 
Review  (A-104),  Environmental 
Protection  Agency,  401  M  Street,  SW^ 
Washington,  DC  20460  (202)  245-3006. 
SUMMARY  OF  NOTICE:  On  July  30, 1979, 
the  CEQ  regulations  became  effective. 
Pursuant  to  section  1506.10(A),  the  30- 
day  review  period  for  final  EIS’s 
received  during  a  given  week  will  now 
be  calculated  ffom  Friday  of  the 
following  week.  Therefore^for  all  final 
EIS’s  received  during  the  week  of 
September  22, 1980  to  September  26, 

1980.  The  30-day  review  period  will  be 
calculated  from  October  3, 1980.  The 
review  period  will  end  on  November  3, 
1980. 

Appendix  I  sets  forth  a  list  of  EIS’s 
filed  with  EPA  during  the  week  of 
September  22, 1980  to  September  26, 

1980.  The  Federal  agency  filing  the  EIS, 
the  name,  address,  and  telephone 
number 'of  the  Federal  agency  contact 
for  copies  of  the  EIS,  the  filing  status  of 
the  EIS,  the  actual  date  the  EIS  was  filed 
with  EPA,  the  tide  of  the  EIS,  the  state(s] 
and  county(ies]  of  the  proposed  action 
and  a  brief  summary  of  the  proposed 
Federal  action  and  the  Federal  agency 
EIS  number,  if  available,  is  listed  in  this 
notice.  Commenting  entities  on  draft 
EIS’s  are  listed  for  final  EIS’s. 

Appendix  II  sets  forth  the  EIS’s  which 
agencies  have  granted  an  extended 
review  period  or  EPA  has  approved  a 
waiver  from  the  prescribed  review 
period.  The  appendix  II  includes  the 
Federal  agency  responsible  for  the  EIS, 
the  name,  address,  and  telephone 
number  of  the  Federal  agency  contact, 
the  tide,  8tate(s)  and  coimty(ies]  of  the 
EIS,  the  Date  EPA  announced 
availability  of  the  EIS  in  the  Federal 
Register  and  the  newly  established  date 
for  comments. 

Appendix  III  sets  forth  a  list  of  EIS’s 
which  have  been  withdrawn  by  a 
Federal  agency. 

Appendix  IV  sets  forth  a  list  of  EIS 
retractions  concerning  previous  notices 
of  availability  which  have  been  made 
because  of  procedural  noncompliance 


with  NEPA  or  the  CEQ  regulations  by 
the  originating  Federal  agency. 

Appendix  V  sets  forth  a  list  of  reports 
or  additional  supplemental  information 
relating  to  previously  filed  EIS’s  which 
have  been  made  available  to  EPA  by 
Federal  agencies. 

Append  VI  sets  forth  official 
corrections  which  haved  been  called  to 
EPA’s  attention. 

Dated:  September  30, 1980. 

William  N.  Hedeman,  Jr^ 

Director,  Office  of  Environmental  Review  (A- 
104). 

Appendix  I-^S’s  Filed  With  EPA  During  the 
We^  of  September  22  Through  28, 1980 

Department  of  Agriculture 

Contact:  Mr.  Barry  Flamm,  Director,  Office 
of  Environmental  Quality,  OfiFice  of  the 
Secretary,  U.S.  Department  of  Agriculture, 
Room  412-A  Administration  Building, 
Washington,  D.C.  20250,  (202)  447-3965. 

Forest  Service 
Final 

Renewable  resources,  assessment/program 
directions,  programmatic,  September  26: 
Proposed  are  five  alternatives  for  program 
directions  of  the  Forest  and  Rangeland 
Renewable  Resources  Planning  Act  of  1974, 
in  conjunction  with  the  assessment  of 
national  renewable  resources  on  forest 
system  lands.  The  alternatives  consider  a 
range  of  programs  for  cooperative  and 
assistance  programs  with  state  and  private 
landowners,  and  for  research.  The 
alternatives  also  consider  Combinations  of 
high,  low,  moderate  and  non-market  levels  of 
output  on  combinations  of  national  forest 
system,  state,  private  forest,  and  range  lands. 
(USDA-FS-347).  Comments  made  by:  DOI, 
DOC,  COE,  USDA  state,  and  local  agencies, 
groups,  individuals,  and  businesses.  (EIS 
Order  No.  800744.) 

Final  Supplement 

Alpine  Lakes  area  acquisition  (FS-1), 
several  counties.  Wash.,  September  23: 
Proposed  is  the  acquisition  by  purchase  and 
exchange  of  41,150  acres  of  non-federal  lands 
and  the  purchase  of  approximately  22,500 
acres  of  mineral  interests  within  die 
wilderness  and  intended  wilderness  lands  of 
the  Alpine  Lakes  area  in  Chelan,  King, 
Kittitas,  Pierce,  Skagit,  Snohmish  and  Yakima 
Counties,  Washington.  The  land-for-land 
exchanges  will  include  lands  within  the  Mt 
Baker-Snoqualmie  and  Wenatchee  National 
Forests.  Ten  alternatives  are  considered 
(USDA-FS-FES-(ADM)-78-06-SUPP.)  (EIS 
Order  No.  800741.) 

Soil  Conservation  Service 
Draft 

Baiting  Brook  Watershed  Protection, 
Middlesex  County,  Mass.,  September  26: 
Proposed  is  a  watershed  protection  and  flood 
prevention  plan  for  the  Baiting  Brook 
Watershed  in  Middlesex  County, 
Massachusetts.  The  planned  works  of 
improvement  include  conservation  land 
treatment,  modification  of  existing  culverts  at 


seven  locations,  channel  work,  and  a 
floodwater  retarding  structure.  The  channel 
work  involves  enlargement  of  about  4,270  feet 
of  stream  channel,  of  which  1,795  feet  is  with 
ephemeral  flow  and  2,475  feet  is  perennially 
flowing  with  about  one-half  being  previously 
modified.  (USDA-SC&-EI&-WS-(ADM)-60- 
02-(D)-MA).  (EIS  Order  No.  800737.) 

Final 

Pepper  Creek  Flood  Prevention  and 
Drainage,  Sussex  County,  Del.,  September  22: 
Proposed  is  the  modification  of  about  30 
miles  of  channel  in  the  43  mile  Pepper  Creek 
tax  drainage  measure  for  the  piuposes  of 
reducing  flooding  and  providing  drainage  for 
a  total  of  4,340  acres  located  in  Sussex 
Coimty,  Delaware.  The  plan  will  include 
seediiig  for  vegetation  growth  along  the 
channel  bank  after  construction.  Under 
certain  conditions,  one  side  of  the  channel 
bank  would  be  left  undisturbed.  Additionally 
a  small  concrete  bridge  at  the  Pepper  Creek 
crossing  on  route  26  would  be  replaced.  The 
cooperating  agency  is  the  State  of  Delaware. 
(USDA-SCS-EIS-RC&D-{ADM)-79-1-F-DE). 
Comments  made  by:  USA,  DCX3,  DOE,  HEW, 
DOI,  DOT,  EPA  USDA  state  and  local 
agencies.  (EIS  Order  No.  800724.) 

U.S.  Army  Corps  of  Engineers 

Contact  Mr.  Richard  Makinen,  Office  of 
the  Chief  of  Engineers,  Attn:  DA^-CWR-P, 
Office  of  the  Chief  of  Engineers,  U.S.  Army 
Corps  of  Engineers,  20  Massachusetts 
Avenue,  Washington,  D.C.  20314.  (202)  272- 
0121. 

Draft 

Olomana-Maunawili  sewer  discharge 
permit  Oahu,  Honolulu  County,  Hawaii, 
September  22:  Proposed  is  the  issuance  of  a 
discharge  permit  in  conjunction  with  the 
Olomana-Maunawili  sewer  project  to  be 
located  in  the  Kawainui  March,  City  and 
County  of  Honolulu,  Oahu  Island,  Hawaii. 
'The  project  would  involve:  (1)  placement  of 
rock  bedding  and  concrete  material  in  an 
excavated  trench,  (2)  laying  of  sewer  pipe, 
and  (3)  subsequent  back  filling  of  the  trench 
with  excavated  materials.  Four  alternative 
alignments  are  considered  for  the  sewer  line. 
All  alternatives  include  intercepting  raw 
sewage  presently  entering  3  treatment  plants 
and  conveying  it  to  the  Kaneohe-Kailua  plant 
for  treatment  and  eventual  ocean  disposal 
through  the  Mokapu  outfall  (Honolulu 
District.).  (EIS  Order  No.  800725.) 

Final  Supplement 

Mankato-North  Mankato-Le-Hillier,  flood 
control  (FS-1)  Minnesota,  September  25:  This 
statement  supplements  an  (amended)  final 
EIS  filed  in  April  1974  concerning  a  multi¬ 
contract  flood  control  project  for  the 
Minnesota  River,  Minnesota.  This  document 
addresses  recreational  development  along 
the  northern  edge  of  the  city  of  Mankato, 
Minnesota.  The  site  consists  of  a  45-acre 
tract  presently  used  for  interior  drainage. 
Development  will  include:  (1)  A  picnic  area, 
(2)  A  beach  area  50  feet  wide  and  200  feet 
long,  (3)  An  access  road  from  US  169  leading 
to  a  parking  lot,  (4)  Waterborne  restrooms 
and  change  house,  and  (5)  Shrub  buffers  (St. 
Paul  district).  Comments  made  by:  EPA,  DOI, 
State  agencies.  (EIS  Order  No.  800734.) 
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Final  Supplement 

Dickey-Lincoln  School  Lakes,  Dickey  (FS- 
1);  Aroostook  County,  Maine,  September  24: 
lliis  statement  supplements  a  draft  EIS,  No. 
781339,  filed  December  18, 1979  concerning 
the  Dickey-Lincoln  School  Lakes  project.  This 
statement  proposes  the  acquisition  and 
management  of  112,370  acres  of  lands  in  the 
Allagash  River  Watershed,  and  an  additional 
500  acres  along  the  St.  John  River  in 
Aroostook  County,  Maine.  This  land  would 
be  managed  for  endangered  species 
mitigation.  The  brook  trout  fishery  that  would 
remain  in  the  project  area  after 
implementation  would  be  managed  for 
maximum  native  potential  (New  England 
Division).  Comments  made  by:  DOL  EPA, 
USDA.  State  and  local  agencies,  groups  and 
individuals.  (EIS  Order  No.  800729.) 

Department  of  Commerce 

Contact  Dr.  Robert  T.  Miki,  Acting  Deputy 
Assistant  Secretary  for  Regulatory  Policy, 
room  7614,  Department  of  Commerce, 
Washington,  D.C  20230,  (202)  377-2482. 

National  Oceanic  and  Atmospheric 
Administration 

Final 

Point  Reyes-Farallon  Islands  Marine 
Sanctuary,  Regulatory  Pacific,  California, 
September  26:  Proposed  is  the  designation  of 
the  waters  around  Point  Reyes  and  the 
Farallon  Islands  as  a  marine  sanctuary.  The 
sanctuary  would  extend  shoreward  to  the 
seaward  boundary  of  the  Point  Reyes 
National  Seashore  and  seaward  3  nautical 
miles  beyond  territorial  waters.  Specific 
regulations  are  proposed  which  would  apply 
only  within  the  sanctuary  boimdaries.  In 
addition  to  requiring  sanctuary  review  and 
certification  for  the  laying  of  pipelines,  the 
following  would  be  prohibited  Hydrocarbon 
exploration,  discharges,  construction  on  or 
alteration  of  the  seabed,  lumecessary 
operation  of  vessels,  distimbing  marine 
maimnals,  and  removing  or  disturbing 
historical  resources.  Comments  made  by: 
AHP,  COE,  DOE,  DOL  EPA,  FERC,  USN, 
DOT,  State  and  local  agencies,  groups, 
individuals  and  businesses.  (EIS  Order  No. 
800745.) 

Final 

Gray’s  Reef  Marine  Sanctuary,  Regulatory 
Atlantic,  Georgia,  September  26:  Proposed  is 
the  designation  of  the  waters  at  Gray's  Reef, 
a  submerged  live  bottom  area  on  the  South 
Atlantic  ^ntinental  Shelf  located  17.5 
nautical  miles  due  east  of  Sapelo  Island, 
Georgia,  as  a  marine  sanctuary.  The 
designation  of  a  marine  sanctuary  would 
provide  a  program  of  integrated  management 
and  regulations  to  govern  recreational 
activities,  certain  activities  under  permit  for 
scientific  and  educational  proposes,  seabed 
alteration  and  construction,  bottom  trawling 
and  specimen  dredging,  wire  trap  fishing, 
marine  specimen  collecting,  and  tampering 
with  or  removal  of  submerged  historic  and 
cultural  resources.  Gomments  made  by: 
USAF,  EPA,  DOI,  HUD.  DOT.  FERC.  State 
and  local  agencies,  groups,  individuals  and 
businesses.  (EIS  Order  No.  800746.) 


Department  of  HUD 

Contact:  Mr.  Richard  R  Broun,  Director, 
Office  of  Envronmental  Quality,  room  7274, 
Department  of  Housing  and  Urban 
DqyelopmenL  451 7th  Street  S.W., 
Washington,  D.C.  20410,  (202)  755-6300. 

Draft 

Grogan's  Crossing  subdivision  mortgage 
insurance,  Montgomery  County,  Tex., 
September  24:  Proposed  is  the  issuance  of 
HUD  home  mortgage  insurance  for  the 
Grogan’s  Crossing  subdivision  in  the  city  of 
Conroe,  Montgomery  Coimty,  Texas.  When 
completed  the  development  would 
encompass  approximately  2,615  acres  and 
contain  8,500  single  and  multi-family 
residences.  The  development  will  also 
contain  a  regional  service  center,  retail  space, 
an  office  park,  and  light  industry  areas 
(HUD-R06-EIS-80-4D).  (EIS  Order  No. 
800732.) 

Gem  Heights  development  mortgage 
insurance  Pierce  County,  Wash.,  September 
26:  Proposed  is  the  issuance  of  HUD  Home 
Mortgage  Insurance  for  the  GEM  Heights 
planned  development  in  Pierce  County, 
Washington.  The  multi-phased  planned 
residential  development  is  474.55  acres  in 
size  and  is  intended  to  contain  a  maximum  of 
1,727  dwelling  units  of  a  variety  of  housing 
types.  In  addition,  accessory  neighborhood 
commercial  and  school  areas  will  be 
provided  (HUD-RlO-EIS-ID).  (EIS  Order  No. 
800738.) 

Final 

Olympic  Park/Harvest  Housing 
Developments,  Yellowstone  County,  Mont., 
September  24:  Proposed  is  the  issuance  of 
HUD  home  mortgage  insurance  for  the 
Olympic  Park  and  Harvest  Planned 
Developments  in  Billings,  Yellowstone 
County,  Montana.  The  developments  will 
encompass  160  acres  each  and  will  consist  of 
735  sin^e  and  multifamily  units.  Other 
feahmes  of  the  developments  wiU  include 
office  and  commercial  uses,  parks  and  opeh 
space  (HUD-R06-ElS-80-VlilF).  Comments 
made  by:  DOT,  HHS,  COE,  DOI.  AHP,  EPA. 
(EIS  Order  No.  800731.) 

Hickory  Creek  Subdivision.  Mortgage 
Insurance,  Fort  Bend  County,  Tex., 

September  22:  Proposed  it  the  issuance  of 
mortgage  insurance  for  the  Hickory  Creek 
Subdivision  located  in  Fort  Bend  Coimty, 
Texas.  When  completed  the  subdivision  will 
contain  approximately  1,293  acres.  There  will 
also  be  some  commercial  reserves  and 
recreational  areas  within  the  proposed 
development  (HUD  R06-EIS-80-8F). 
Comments  made  by:  EPA,  USA,  DOT,  DOI, 
USDA,  HEW,  VA,  State  and  local  agencies. 
(EIS  Order  No.  800723.) 

The  following  are  Community 
Development  Block  Grant  Statements 
prepared  and  circulated  directly  Vy 
applicant  pursuant  to  section  104(H)  of 
the  1974  Housing  and  Community 
Development  Act.  Copies  may  be 
obtained  from  the  office  of  the 
appropriate  local  executive.  Copies  are 
not  available  fi'om  HUD. 


Final 

Copley  Place  Development,  Boston 
(UDAG),  Suffolk  County,  Mass.,  September 
23:  Proposed  is  the  awarding  of  a  UDAG  for 
the  development  of  Copley  Place  in  the  city 
of  Boston,  Sufiolk  Coimty,  Massachusetts. 

Key  components  of  the  development  would 
include:  (1)  A  370,510  sq.  ft  retail  center,  (2) 
699,940  sq.  ft  of  low-rise  office  space,  (3)  a 
781  room  hotel,  (4)  a  1,008  room  convention 
hotel,  (5)  100  units  of  housing,  (6)  1,432 
enclosed  parking  spaces.  In  addition  to  no 
action  the  alternatives  consider  substituting 
additional  office  space  for  a  specialty 
department  store  (HUD-(CDBG)-ROI-ElS- 
8&-F).  Comments  made  by:  EPA.'AHP,  DOL 
FHWA,  UMTA,  State  agencies,  groups  and 
businesses.  (EIS  Order  No.  800728.) 

Draft  Supplement 

Gallery  n  of  Market  Street  East  CDBG, 
(DS-1),  l%iladelphia  County,  Pa.,  September 
26:  Proposed  is  the  awarding  of  a  UDAG  to 
the  city  and  county  of  Philadelphia, 
Pennsylvania.  This  statement  addresses  the 
following  changes  to  the  project  (1) 
Approximately  37,500  square  feet  of  retail 
area  would  be  added,  (2)  an  office  tower 
approximately  400.000  square  feet  would  be 
added  west  of  11th  Street  and  (3)  elimination 
of  the  open  court  at  11th  Street  and  inclusion 
of  the  Reading  Terminal  Headhouse  as  the 
major  entrance.  This  statement  supplements 
final  EIS,  No.  791298,  filed  12-7-79.  (EIS 
Order  No.  800747.) 

A  waiver  has  been  granted  for  the 
above  EIS.  See  Appendix  II. 

DEPARTMENT  OF  INTERIOR 

Contact  Mr.  Bruce  Blanchard,  Director. 
Environmental  Project  Review,  room  4256 
Interior  Bldg.,  Department  of  the  Interior, 
Washington,  D.C  20240,  (202)  343-3891. 

Draft 

Rojo  Caballos  Mine  Reclamation  Plan, 
Campbell  County,  Wyo.,  September  25: 
Proposed  is  the  approval  of  a  mining  and 
reclamation  plan  for  the  Rojo  Caballos  Mine 
in  Campbell  County,  Wyo.  The  mine  plan 
area  encompasses  5,815  acres. 

Approximately  317.5  million  short  tons  of 
low-sulfur  subbituminous  coal  would  be 
extracted  during  a  24  year  period.  The 
alternatives  include:  (1)  No  action,  (2) 
approve  plan  but  begin  mining  at  a  later  date, 
(3)  disapproval  of  plans,  and  (4)  approve  plan 
with  included  stipulations.  The  cooperating 
agency  is  the  USGS  (OSM-EIS-3)  (DES-80- 
62).  (EIS  Order  No.  800735.) 

Water  and  Power  Resources  Services 
Final  Supplement 

Auburn  Dam  Seismicity  and  Safety  (FS-2), 
El  Dorado  and  Placer  Counties,  Calif., 
September  23:  Proposed  is  a  design  change 
for  Auburn  Dam,  a  part  of  the  Central  V^ey 
Project/Aubum/Folsom  South  Unit  in  El 
Dorado  and  Placer  Counties,  California.  The 
preferred  design  alternatives  for  the  dam  are: 
(1)  A  curved  concrete  gravity  dam,  and  (2)  a 
Rockfill  Dam  with  an  impervious  core.  Both 
designs  would  impoimd  2.3  million  acre-feet 
of  water.  The  facilities  associated  with  the 
dam  would  essentially  be  the  same  as  those 
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studied  under  the  previous  design  except  that 
the  optimum  size  of  the  powerplants  and  the 
number  and  arrangement  of  the  multilevel 
outlets  would  be  reformulated.  This 
statement  supplements  Hnal  EIS,  No.  725616, 
filed  11-13-72.  Cooperating  agency  is  FWS. 
(FES-80-38).  Comments  made  by;  AHP, 

USDA,  EPA,  DOI,  HHS,  COE.  State  and  local 
agencies  groups  and  individuals.  (EIS  Order 
No.  800727.) 

Bureau  of  Land  Management 
Draft 

Camp  Swift  Reservation,  lignite  leasing, 
Bastrop  County,  Tex.,  September  26: 

Proposed  is  the  leasing  of  approximately 
6.600  acres  Containing  80  to  100  million  tons 
of  federally-owned  lignite  reserves  at  Camp 
Swift  Military  Reservation,  Bastrop  County, 
Tex.  The  lignite  would  be  used  for  the 
generation  of  Electricity  for  sale  to  the  public. 
The  alternatives  consider:  (1)  No  action,  (2) 
Leasing  of  6,600  acres,  and  (3)  Leasing  of 
6,700  acres.  (DES-80-63J  (EIS  Order  No. 
800739). 

Kanab/Escalante  Grazing  Management 
Vvane  and  Garfield  County,  Utah;  Coconino 
County,  Ariz.,  September  25:  Proposed  is  a 
grazing  management  plan  for  the  Kanab/ 
Escalante  Area  in  Washington,  Kane  and 
Garfield  Counties  in  Utah  and  Coconino 
County,  Ariz.  The  preferred  alternative 
includes;  (1)  Specific  management  applied  on 
129  allotments,  (2)  Continuous  seasonal 
management  applied  on  60  allotments,  and 
(3)  Elimination  of  grazing  on  21  allotments. 
The  alternatives  consider;  (1)  Continuation  of 
management,  (2)  Elimination  of  grazing,  (3) 
Multiple  resource  enhancement,  (4) 
Adjustment  to  grazing  capacity,  (5) 

Rangeland  management  recommendation, 
and  (6)  Livestock  optimization.  (FES-80-39) 
Comments  made  by;  DOI.  USDA,  EPA,  COE, 
State  and  local  agencies.  (EIS  Order  No. 
800733.) 

Fish  and  Wildlife  Service 

Draft 

Kofa  Wildlife  Refuge,  cattle  and  burro 
elimination.  Yuma  County,  Ariz.,  September 
22:  Proposed  is  an  elimination  program  in 
relation  tn  cattle  grazing  and  the  wild  burro 


population  within  the  Kofa  National  Wildlife 
Refuge  in  Yuma  County,  Ariz.  Cattle  grazing 
would  be  eliminated  by  a  gradual  phase-out 
period  with  all  cattle  removed  from  the  refuge 
by  July  31, 1982.  The  wild  burro  population 
would  be  eliminated  by  September  30, 1981. 
The  preferred  method  of  burro  removal 
would  be  live  capture  with  the  possibility 
that  a  few  burros  might  have  to  be  removed 
by  shooting.  (DES-80-64)  (EIS  Order  No. 
800722). 

Department  of  Transportation 

Contact;  Mr.  Martin  Convisser,  Director, 
Office  of  Environment  and  Safety,  U.S. 
Department  of  Transportation,  400  7th  Street, 
S.W.,  Washington,  D.C.  20590,  202-426-4357. 

Federal  Highway  Administration 
Draft 

Palo  Verde  Corridor  Improvements, 

Tucson,  Pima  County,  Ariz.,  September  23: 
Proposed  is  improvement  of  the  Palo  Verde 
Corridor  Highway  from  Broadway  and 
Valencia  Road  in  the  city  of  Tucson,  Pima 
County,  Ariz.  To  connect  the  highway  to  the 
remainder  of  the  arterial  street  network,  an 
East-West  connector  would  be  constructed 
along  Golf  Links  Road  from  Alvernon  to  Kolb 
Road.  Five  location  alternatives  are 
considered,  all  utilizing  both  existing  and 
new  rights-of-way,  in  addition  to  no  action. 
Certain  options  within  the  framework  of  six 
alternatives  do  exist  including  reduced 
facility  and  postponement.  The  Cooperating 
agency  is  the  State  of  Arizona.  (FHWA-AZ- 
EIS-80-02-D)  (EIS  Order  No.  800726). 

Final 

1-49,  Shreveport  Section  (F-2),  Caddo 
Parish,  La.,  September  26:  deposed  is  the 
reconstruction  of  a  portion  of  1-49  from 
Fomey-Lucas  Road  to  1-20  in  Caddo  Parish, 
La.  The  alternatives  consider:  (1)  The  Kansas 
City  Southern  alignment,  (2)  The  Southern 
Pacific  alignment,  and  (3)  Improvement  to 
existing  streets  combined  with  transportation 
system  management.  This  EIS  finalizes  a 
portion  of  the  project  addressed  in  FEIS, 
No.780603,  Filed  6-5-78.  (FHWA-LA-EIS-76- 
1-F-Addendum)  (EIS  Order  No.  800748). 

OR-42,  Coos  Bay  to  Roseburg  Highway, 


Douglas  County,  Oreg.,  September  26: 
Proposed  is  the  realignment  and 
reconstruction  of  11  miles  of  OR-42  in 
Douglas  County,  Oreg.  The  project  would 
begin  at  Mystic  Creek  and  terminate  at  Muns 
Creek.  The  project  would  be  divided  into 
three  segments.  Improvements  would  include: 
(1)  Reducing  curvature,  (2)  Widening  travel 
lanes  and  shoulders,  and  (3)  Providing  safe 
passing  opportunities.  Two  to  three 
alternatives  are  considered  for  each  segment. 
The  cooperating  agency  is  the  State  of 
Oregon.  (FHWA-OR-EIS-78-2F)  Comments 
made  by:  EPA,  DOE,  DOC,  State  and  local 
agencies.  (EIS  Order  No.  800742.) 

Final  Supplement 

1-86  (Formerly  1-15)  American  Falls  Dam 
(FS-1)  Power  County,  Idaho,  September  26: 
This  Statement  supplements  a  final  EIS,  No. 
770118,  filed  1-27-77  concerning  the  1-86 
(Formerly  1-15)  West  Interchange  American 
Falls  Dam  in  Power  County,  Idaho.  This 
supplement  considers  a  modification  of  the 
arterial  system  alternative  which  would 
begin  at  the  1-36  interchange,  extend  to 
Oregon  Trail  Avenue,  proceed  West  across 
the  railroad  tracks  and  then  parallel  them 
until  connecting  the  new  highway  coming 
from  the  DAM.  Idaho  Street  would  be 
extended  over  the  railroad  tracks  and 
connect  with  the  west  alternative.  (FHWA- 
1S-EIS-76-05-S)  Comments  made  by:  DOI, 
EPA,  USDA,  State  and  local  agencies  (EIS 
Order  No.  800736). 

Federal  Aviation  Administration 
Draft 

Tweed-New  Haven  Airport  approach 
lighting  system  (DR)  New  Haven  County, 
Conn.,  September  24:  Proposed  is  the 
construction  and  installation  of  a  medium 
intensity  approach  light  system  with 
sequenced  flashing  lights  on  Runway  2  of  the 
Tweed-New  Haven  Airport  in  the  city  and 
county  of  New  Haven,  Conn.  The  system 
extends  1,400  feet  southerly  from  the  Landing 
threshold  of  Runway  2,  along  the  extended 
centerline  of  the  Runway.  The  alternatives 
considered  are:  (1)  No  action,  and  (2)  delete 
the  stroboscopic  flashers.  (ANE-436-80-ID) 
(EIS  Order  No.  800730). 
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State 

County 

Status 

Rrwil . 

Draft . 

Fort  Bend . 

. . .  Final . 

LitjA 

Vfyorrina . - . 

_ _ _ _  Campbell . 

Environinental  Protection  Agency— Continued 
(Statement  title  index— by  State  and  county] 


Mankato-N.  Mankato-Le  Hiller  Flood  Control  (FS-1) 


Gallery  II  o(  Market  Street  East,  CDBG,  (OS-1).. 


Camp  Swift  Reservation  Lignite  Leasing . . . 

Hickory  Oeek  Subdivision,  Mortgage  Insurance _ 

Grogan's  Crossing  Subdivision  Mortgage  Insurance. 
Kanab/Escalante  Grazing  Management . 


Alpine  Lakes  Area  Acquisition  (FS-1) . . 

Gem  Heights  Development  Mortgage  Insurance.. 
Rojo  Caballos  Mine  Reclamation  Plan . 


Accession  No.  Date  filed 


800734  SepL  2S.  1980_ 
800742  Sept.  26. 1980.. 
800747  Sept.  26.  1980.. 
600745  SepL  26.  1980  „ 
800744  SepL  26.  1960  „ 

800745  Sept.  26.  1980.. 
800746  SepL  26.  1980  „ 
600739  SepL  26.  1980.. 
800723  Sept.  22.  1960  „ 
800732  SepL  24.  I960.. 
800733  SepL  25,  1980. 

1980 _ 

600741  SepL  23.  1960. 
800738  Sept.  26,  1960. 
600735  Sept.  25.  1980. 


Originating 
agency  No. 


Appendix  W.— Extension/Waiver  of  Review  Periods  on  EIS’s  Filed  With  EPA 


Federal  agetKy  contact 


Filing  status/accession  No 


Date  ftolice 

of  availability  Waiver/ 

published  in  extension 

Federal 
Register 


Date  review 
terminates 


Department  of  the  Interior 

Mr.  Bruce  Blanchard,  Director,  Environmental  Project  Review,  Room  Kola  National  Wildlife  Refuge. 
4256  Interior  Bldg.,  (department  of  the  Intenor,  Washington,  D.C.  Yuma  County.  Arizona. 

20240.  (202)  343-3691 

Rojo  Caballos  Mining  and 
Reclamation  Plan.  Campbell 
County,  (dokxado. 

Camp  S^ft  Military  Reservation, 
Lignite  Reserves,  Leasing, 
Bastrop  County,  Texas. 

Department  of  Transportation 

Mr.  Maratin  (donvisser.  Director,  Office  of  Environment  and  Safety.  U.S.  7,  VT-125  To  Happy  Valley, 
U.S.  Department  of  Transportation.  400  7th  Street  SW.,  Wash-  Rd./Exchange  Street  Addison 
ington,  D.C.  20590,  (202)  426-4357  County.  Vermont 

A-C  Ckxiplet  Anchorage,  Alaska. 

Department  of  HUD 

Mr  Richard  Brown,  Director,  Office  of  Environmental  (duality.  Depart-  (lilbert  Lindsay  Village  Green, 
ment  of  HUD,  451  7th  Street  SW.,  Washington.  D.C.  20410  Los  Angeles,  Cakfomia. 

Gallery  II  of  Market  Street  East 
CBDG,  Philadelphia, 
Pennsylvania. 

Nuclear  Regulatory  Commission 

Mr.  Voss  A.  Moore,  Assistant  Director  for  Environmental  Projects.  Nu-  Three  Mile  Island  Nuclear  Station 
dear  Regulatory  Cdommission,  P-518,  Washington,  D.C.  20555,  Unit  2,  Pennsylvania. 

(301)  492-8446 
Department  of  Agrlcultura 

Mr.  Barry  Flamm.  Director,.^Office  of  Environmental  Otality.  Office  of  Alaska  National  Lartds, 
the  Secretary,  U.S.  D^artmeant  of  Agriculture,  Room  412-A.  Withdrawal  Request. 

Admin.  Bldg.,  Washington.  D.C.  20250,  (202)  447-3965 


Draft  800703 _ 


Oct.  3.  1980  Extension.. 

(See 

Appendix  I). 

Oct  3.  1980  Extension.. 

(See 

Appendix  I). 

Cdct.  3.  1980  Extension.. 

(See 

Appendix  I). 


_  Sept.  26.  1980.  Extension _ 


Sept.  26,  1980..  Extension.. 


Sept  26,  1980..  Extension.. 


D  Suppl.  800747... .  Oct.  3,  1980 .  Waiver.. 


Aug.  22.  1980 ._  Extension.. 


Sept.  28.  1980..  Exrsnsion.. 


Appendix  III.— f/S’s  Filed  With  EPA  Which  Have  Been  Officially  Withdrawn  by  the  Originating  Agency 


Federal  agency  contact 


Date  notice 
of  availability 

Filing  status/accession  No  published  in 
Federal 
Register 


Date  of  withdrawal 


Appendix  W.— Notice  of  Official  Retraction 


Federal  agency  contad 


Dale  notice 
published  in 
Federal 
Register 


Reason  for  retraction 


None. 
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Appendix  Availability  of  Reports/Additional  Information  Relating  to  EIS’s  Previously  Filed  With  EPA 


Federal  Agency  Contact 


Title  of  report 


Date  made  available  to  EPA 


Appendix  VI. — Official  Correction 


Federal  agency  contact 


Date  notice 
of  availability 

Filing  status/accession  No.  published  in 
Federal 
FIegister 


Department  of  Agriculture 

Mr  Barry  Flamm.  Director,  Office  of  Environmental  Quality,  Office  of  Alpine  Lakes  Area  Acquisition, 
the  Secretary,  U  S.  Department  of  Agriculture,  Room  412-A  Washington. 

Admin.  Bkfg..  Washington.  D.C  20250.  (202)  447-3965 


Interetate  Commerce  Commisskm 


Draft  Supp.  B00740.. 


Mr  Carl  Bausch,  Chief.  Section  of  Energy  and  Environment,  Interstate  Somerset  Railroad,  Construction  Draft,  800644 .  Sept.  5,  1980  .... 


Commerce  Commission,  Room  3371,  12th  and  Constitution  Ave., 
NW.,  Washington,  D.C  20423,  (202)  275-7658 


and  Operation,  Niagara  County, 
Now  York. 


EIS  was  not  filed  at  the  time  of 
distribution.  The  official 
Federal  Register  date  has 
been  established  as  May  9, 
1980.  The  comment  period  was 
therefore  terminated  on  June 
23,  1980. 


As  noted  in  the  EIS,  the  EPA 
published  an  extension  to  this 
EIS.  The  ICC  has  nolifieO  the 
EPA  that  the  extension  was  in 
error  and  that  the  normal  45 
day  review  period  should  be 
observed.  Therefore,  the  review 
period  for  the  EIS  will  terminate 
on  October  20,  1980,  The 
comments  received  after  this 
date  may  not  be  considered  in 
the  final  EIS. 


|FR  Doc.  80-308116  Filed  10-2-8(h  8:45  am) 
BILLING  CODE  6S60-01-M 


[OPTS-51140;  FRL  1625-4] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Section  5(d)(2)  requires  EPA  to  publish 
in  the  Federal  Register  certain 
information  about  each  PMN  within  5 
working  days  after  receipt.  This  Notice 
announces  receipt  of  two  PMN’s  and 
provides  a  summary  of  each. 

DATES:  Written  comments  by:  PMN  80- 
233,  October  27. 1980.  PMN  80-238, 
November  2, 1980. 

ADDRESS:  Written  comments  to: 
Document  Control  Officer  (TS-793), 
Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460,  202-755-8050. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Jones.  Chemical  Control  Division 
(TS-794),  Office  of  Pesticides  and  Toxic 


Substances,  Environmental  Protection 
Agency,  401  M.  St.,  SW.,  Washington, 
D.C.  20460,  202-426-8816. 

SUPPLEMENTARY  INFORMATION:  Section 
5(a)(1)  of  TSCA  [90  Stat.  2012  (15  U.S.C. 
2604)],  requires  any  person  who  intends 
to  manufacture  or  import  a  new 
chemical  substance  to  submit  a  PMN  to 
EPA  at  least  90  days  before  manufacture 
or  import  commences.  A  “new” 
chemical  substance  is  any  substance 
that  is  not  on  the  Inventory  of  existing 
substances  compiled  by  EPA  under 
section  8(b)  of  TSCA.  EPA  first 
publishecl  the  Initial  Inventory  on  June  1, 
1979.  Notices  of  availability  of  the 
Inventory  were  published  in  the  Federal 
Register  of  May  15, 1979  (44  FR  28558— 
Initial),  and  July  29, 1980  (45  FR  50544— 
Revised).  The  requirement  to  submit  a 
PMN  for  new  chemical  substances 
manufactured  or  imported  for 
commercial  purposes  became  effective 
on  July  1. 1979. 

EPA  has  proposed  premanufacture 
notification  rules  and  forms  in  the 
Federal  Register  issues  of  January  10, 
1979  (44  FR  2242)  and  October  16, 1979 
(44  FR  59764),  These  regulations, 
however,  are  not  yet  in  effect.  Interested 
persons  should  consult  the  Agency's 
Interim  Policy  published  in  the  Federal 
Register  of  May  15, 1979  (44  FR  28564) 


for  guidance  concerning  premanufacture 
notification  requirements  prior  to  the 
effective  date  of  these  rules  and  forms. 

In  particular,  see  page  28567  of  the 
Interim  Policy. 

A  PMN  must  include  the  information 
listed  in  section  5(d)(1)  of  TSCA.  Under 
section  5(d)(2)  EPA  must  publish  in  the 
Federal  Register  nonconfidential 
information  on  the  identity  and  use(s)  of 
the  substance,  as  well  as  a  description 
of  any  test  data  submitted  under  section 
5(b).  In  addition,  EPA  has  decided  to 
publish  a  description  of  any  test  data 
submitted  with  the  PMN  and  EPA  will 
publish  the  identity  of  the  submitter 
unless  this  information  is  claimed 
confidential. 

Publication  of  the  section  5(d)(2) 
notice  is  subject  to  section  14 
concerning  disclosure  of  confidential 
information.  A  company  can  claim 
confidentiality  for  any  information 
submitted  as  part  of  a  PMN.  If  the 
company  claims  confidentiality  for  the 
specific  chemical  identity  or  use(s)  of 
the  chemical,  EPA  encourages  the 
submitter  to  provide  a  generic  use 
description,  a  nonconfidential 
description  of  the  potential  exposures 
from  use,  and  a  generic  name  for  the 
chemical.  EPA  will  publish  the  generic 
name,  the  generic  use(s),  and  the 
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potential  exposure  descriptions  in  the 
Federal  Register. 

If  no  generic  use  description  or 
generic  name  is  provided,  EPA  will 
develop  one  and  after  providing  due 
notice  to  the  submitter,  will  publish  an 
amended  Federal  Register  notice.  EPA 
immediately  will  review  confidentiality 
claims  for  chemical  identity,  chemical 
use,  the  identity  of  the  submitter,  and  for 
health  and  safety  studies.  If  EPA 
determines  that  portions  of  this 
information  are  not  entitled  to 
confidential  treatment,  the  Agency  will 
publish  an  amended  notice  and  will 
place  the  information  in  the  public  file, 
after  notifying  the  submitter  and 
complying  with  other  applicable 
procedures. 

After  receipt,  EPA  has  90  days  to 
review  a  PMN  under  section  5(a)(1).  The 
section  5(d)(2)  Federal  Register  notice 
indicates  the  date  when  the  review 
period  ends  for  each  PMN.  Under 
section  5(c),  EPA  may,  for  good  cause, 
extend  the  review  period  for  up  to  an 
additional  90  days.  If  EPA  determines 
that  an  extension  is  necessary,  it  will 
publish  a  notice  in  the  Federal  Register. 

Once  the  review  period  ends,  the 
submitter  may  manufacture  the 
substance  unless  EPA  has  imposed 
restrictions.  When  the  submitter  begins 
to  manufacture  the  substance,  he  must 
report  to  EPA,  and  the  Agency  will  add 
the  substance  to  the  Inventory.  After  the 
substance  is  added  to  the  Inventory,  any 
company  may  manufacture  it  without 
providing  EPA  notice  under  section 
5(a)(1)(A). 

Therefore,  under  the  Toxic 
Substances  Control  Act,  summaries  of 
the  data  taken  from  the  PMN’s  are 
published  herein. 

Interested  persons  may,  on  or  before 
the  dates  shown  under  “Dates”,  submit 
to  the  Document  Control  Officer  (TS- 
793),  Rm.  E-447.  Office  of  Pesticides  and 
Toxic  Substances,  401  M  St.,  SW.. 
Washington,  D.C.  20460,  written 
comments  regarding  these  notices. 

Three  copies  of  all  comments  shall  be 
submitted,  except  that  individuals  may 
submit  single  copies  of  comments.  The 
comments  are  to  be  identified  with  the 
document  control  number  “(OPTS- 
51140]”  and  the  specified  PMN  number. 
Comments  received  may  be  seen  in  the 
above  office  between  8:00  a.m.  and  4:00 


p.m.,  Monday  through  Friday,  excluding 
holidays. 

(Sec.  5, 90  Stat.  2012  (15  U.S.C.  2604) 

Dated:  September  26, 1980. 

Warren  R.  Muir, 

Deputy  Assistant  Administrator  for  Toxic  ' 
Substances. 

PMN  80-233. 

Close  of  Review  Period.  November  26, 
1980. 

Manufacturer’s  Identity.  Claimed 
confidential  business  information. 
Generic  information  provided: 

Annual  sales — ^Between  $100  million  and 
$499,909,999. 

Manufacturing  site — Northeast  region,  U.S. 
Standard  Industrial  Classification  Code — 285 
“Paints,  Varnishes,  Lacquers,  Enamels,  and 
Allied  Products”. 

Specific  Chemical  Identity.  Polymer 
of  adipic  acid,  benzoic  acid,  neopentyl 
glycol,  phthalic  anhydride,  propylene 
glycol,  trimethylol  ethane,  tall  oil  fatty 
acids. 

Exposure. 


Environmental  Release/Disposal 

Media — ^Amount/Duration  of  Chemical 
Release  (ky/yr). 

Air— 10-100.  8-24/da:  20-250  da/yr. 

Water— 10-10,000. 

Land— 10-100. 

The  reactor  is  a  closed  system  with 
water  of  reaction  going  through  a 
scrubber.  The  water  from  the  scrubber  is 
neutralized  in  a  settling  tank  to  pH  6-8. 
Water  is  discharged  to  sewer;  solid 
waste  is  drummed  and  shipped  to 
approved  chemical  landfill. 

PMN  80-238. 

Close  of  Review  Period.  December  2, 
1980.  Manufacturer’s  Identity.  Claimed 
confidential  business  information. 
Generic  information  provided: 
Manufacturing  site — Mid-Atlantic,  U.S. 
Standard  Industrial  Classification  Code 
•285,  e. 

Specific  Chemical  Identity.  Glycerine, 
1-alkanoate,  3-substituted  alkanoate. 

The  following  summary  is  taken  from 
data  submitted  by  the  manufacturer  in 
the  PMN. 

Use.  Claimed  confidential  business 
information.  Generic  information 


The  following  summary  is  taken  fit)m 
data  submitted  by  the  manufacturer  in 
the  PMN. 

Use.  Resin  and  low  volatile  organic 
content  coatings  (80%)  and  resin  for 
conventional  coatings  (20%). 

Production  Estimates 


Kitograms  per  year 

Minimum 

Maximum 

«  20,000 

40,000 

80,000 

160,000 

Physical/Chemical  Properties. 

Viscosity — ZsZ»  Gardner  Holt  Tubes. 
Weight/gallon — 9.50  lb. 

Acid  number  (solids  basis) — ^15.0. 
Non-volatile  (Theoretical)— by  weight. 
Solvent — Ethylene  glycol  monoethyl  ether 
acetate. 

Non-volatile  by  volume — 88.3%. 

Toxicity  Data.  No  data  were 
submitted. 


provided:  The  manufacturer  states  that 
the  substance  will  be  used  in  an  open 
use  that  will  release  less  than  50 
kilograms  (kg)  per  year  of  the  substance 
into  the  environment;  that  the  use  will 
involve  exposure  to  chemical  industry 
employees  more  than  once  per  week;  to 
non-chemical  workers  five  times  per 
week;  and  to  consumers  once  per  month 
or  less  as  part  of  an  article. 

Production  Estimates. 


Kilograms  per  year 

Minimum 

Maximum 

. . .  25,000 

40,000 

_ _ _  50,000 

80,000 

. ; _  150,000 

160,000 

Physical/Chemical  Properties. 
Acid  value — <7.0. 

Hydroxyl  value — 428-450. 

Percent  total  solids — 98.0  maximum. 
Viscosity — Z^Z’. 

Color — 7  maximum. 

Flash  point — <150*  F. 

Toxicity  Data.  No  data  were 
submitted. 


Exposure  Maximum  Maximum  duration  Concentration  (ppm) 

Activity  route  number _ 

exposed  Hcurs/day  Oays/year  Average  Peak 


Manufacture . Inhalation  11  8  20  0-1  0-1 

dermal,  eye. 

Processing . . Inhalation  10  8  15  0-1  0-1 

dermal,  eye. 

Use . . Inhalation _  30  6  250  1-10  1-10 
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Exposure. 


ActMly 

EapOMT* 

rout* 

Mwimum 

Maximum  duration 

Concentralon  (ppm) 

Imposed 

Hours/day 

0ay*/y*ar 

Axaraga 

Paak 

16-24 

3 

10-20 

0-1 

1-10 

intalatioa 

8-12 

3 

20 

0-1 

0-1 

Um . - . . 

_ _  Shia 

12-24 

S 

40 

0-1 

0-1 

Inhalatloa 


Environmental  Release/Disposal.  The  manufacturer  states  that  there  will  be  a 
very  low  potential  for  environmental  release  of  the  PMN  substance  since  there  will 
be  essentially  100  percent  conversion  of  the  substance  to  an  article.  There  is 
potential  air  release  of  the  substance  during  conversion  to  the  article. 

Disposal  of  waste  (sludge)  is  by  landfill  or  incineration. 

|FR  Doc.  ao-30n0  Filed  lO-a-aO;  a:4S  am) 

BILUNQ  CODE  U60-01-M 


[OPTS-51146;  FRL 1625-3] 

Certain  Chemlcais;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Section  5(d)(2)  requires  EPA  to  publish 
in  the  Federal  Re^ster  certain 
information  about  each  PMN  within  6 
working  days  after  receipt  This  Notice 
announces  receipt  of  two  PMN’s  and 
provides  a  summary  of  each. 

DATES:  Written  comments  by:  PMN  80- 
232,  October  27. 1980.  PMN  80-250, 
November  11, 1980. 

ADDRESS:  Written  comments  to: 
Document  Control  Officer  (TS-793), 
Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Washington, 
D.C.  20460,  202-755-8050. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rick  Green,  Chemical  Control  Division 
(TS-794),  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460,  202-426-3980. 
SUPPLEMENTARY  INFORMATION:  Section 
5(a)(1)  of  TSCA  [90  Stat  2012  (15  U.S.a 
2604)],  requires  any  person  who  intends 
to  manufacture  or  import  a  new 
chemical  substance  to  submit  a  PMN  to 
EPA  at  least  90  days  before  manufacture 
or  import  commences.  A  “new” 
chemical  substance  is  any  substance 
that  is  not  on  the  Inventory  of  existing 
susbstances  compiled  by  EPA  under 
section  8(b)  of  TSCA.  EPA  first 
published  the  Initial  Inventory  on  June  1, 
1979.  Notices  of  availability  of  the 
Inventory  were  published  in  the  Federal 


Register  of  May  15, 1979  (44  FR  28558- 
Initial),  and  July  29, 1980  (45  FR  50544- 
Revised).  The  requirement  to  submit  a 
PMN  for  new  chemical  substances 
manufactured  or  imported  for 
commercial  purposes  became  effective 
on  July  1. 1979. 

^A  has  proposed  premanufacture 
notification  rules  and  forms  in  the 
Federal  Register  issues  of  January  10, 
1979  (44  FR  2242)  and  October  16, 1979 
(44  FR  59764).  These  regulations, 
however,  are  not  yet  in  effect.  Interested 
persons  should  consult  the  Agency's 
Interim  Policy  published  in  the  Federal 
Register  of  May  15, 1979  (44  FR  28564) 
for  guidance  concerning  premanufacture 
notification  requirements  prior  to  the 
effective  date  of  these  rules  and  forms. 
In  particular,  see  page  28567  of  the 
Interim  Policy. 

A  PMN  must  include  the'information 
listed  in  section  5(d)(1)  of  TSCA.  Under 
section  5(d)(2)  EPA  must  publish  in  the 
Federal  Reg^ter  nonconfidential 
information  on  the  identity  and  use(s)  of 
the  substance,  as  well  as  a  description 
of  any  test  data  submitted  under  section 
5(b).  In  addition,  EPA  has  decided  to 
publish  a  description  of  any  test  data 
submitted  with  the  PMN  and  EPA  will 
publish  the  identity  of  the  submitter 
unless  this  information  is  claimed 
confidential. 

Publication  of  the  section  5(d)(2) 
notice  is  subject  to  section  14 
concerning  disclosure  of  confidential 
information.  A  company  can  claim 
confidentiality  for  any  information 
submitted  as  part  of  a  PMN.  If  the 
company  claims  confidentiality  for  the 
specific  chemical  identity  or  use(s)  of 
the  chemical,  EPA  encourages  the 
submitter  to  provide  a  generic  use 
description,  a  nonconfidential 
description  of  the  potential  exposures 
from  use,  and  a  generic  name  for  the 
chemical.  EPA  will  publish  the  generic 
name,  the  generic  use(s),  and  the 
potential  exposure  descriptions  in  the 
Federal  Register. 


If  no  generic  use  description  or 
generic  name  is  provided,  EPA  will 
develop  one  and  after  providing  due 
notice  to  the  submitter,  will  publish  an 
amended  Federal  Register  notice.  EPA 
immediately  will  review  confidentiality 
claims  for  chemical  identity,  chemical 
use,  the  identity  of  the  submitter,  and  for 
health  and  safety  studies.  If  EPA 
determines  that  portions  of  this 
information  are  not  entitled  to 
confidential  treatment,  the  Agency  will 
publish  an  amended  notice  and  will 
place  the  information  in  the  public  file, 
after  notifying  the  submitter  and 
complying  with  other  applicable 
procedures. 

After  receipt,  EPA  has  90  days  to 
review  a  PMN  under  section  5(a)(1).  The 
section  5(d)(2)  Federal  Register  notice 
indicates  the  date  when  the  review 
period  ends  for  each  PMN.  Under 
section  5(c).  EPA  may.  for  good  cause, 
extend  the  review  period  for  up  to  an 
additional  90  days.  If  EPA  determines 
that  an  extension  is  necessary,  it  will 
publish  a  notice  in  the  Federal  Register. 

Once  the  review  period  ends,  the 
submitter  may  manufacture  the 
substance  unless  EPA  has  imposed 
restrictions.  When  the  submitter  begins 
to  manufacture  the  substance,  he  must 
report  to  EPA,  and  the  Agency  will  add 
the  substance  to  the  Inventory.  After  the 
substance  is  added  to  the  Inventory,  any 
company  may  manufacture  it  without 
providing  EPA  notice  under  section 
5(a)(1)(A). 

Therefore,  under  the  Toxic 
Substances  Control  Act,  summaries  of 
the  data  taken  from  the  PMN’s  are 
published  herein. 

Interested  persons  may.  on  or  before 
the  dates  shown  under  “Dates",  submit 
to  the  Document  Control  Officer  (TS- 
793),  Rm.  E-447,  Office  of  Pesticides  and 
Toxic  Substances,  401  M  St,  SW., 
Washington,  D.C.  20460,  written 
comments  regarding  these  notices. 

Three  copies  of  all  comments  shall  be 
submitted,  except  that  individuals  may 
submit  single  copies  of  comments.  The 
comments  are  to  be  identified  with  the 
document  control  number  “(OPTS- 
51148]”  and  the  specific  PK^  number. 
Comments  received  may  be  seen  in  the 
above  office  between  8:00  a.m.  and  4:00 
p  jn.,  Monday  through  Friday,  excluding 
holidays, 

(Sec.  5, 90  Stat.  2012  (15  U.S.C.  2604) 

Dated:  September  26, 1980. 

Warren  R.  Muir, 

Deputy  Assistant  Administrator  for  Toxic 
Substances. 

PMN  80-232. 

Close  of  Review  Period.  November  26, 
1980. 
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Manufacturer's  Identity.  Claimed 
confidential  business  information. 
Generic  information  provided; 

Annual  sales — ^Between  $100  million  and 
$499,999,909. 

Manufacturing  site — ^Mid-Atlantic,  U.S, 
Standard  Industrial  Classification  Code — 284. 

Specific  Chemical  Identity.  2- 
Naphthalene  ethanol.5,6,7,8-tetrahydro- 
beta,5,5,8,8,'pentamethyl. 

The  following  summary  is  taken  from 
data  submitted  by  the  manufacturer  in 
the  PMN. 

Use.  Claimed  confidential  business 
information.  Generic  use  provided:  The 
manufacturer  states  that  the  substance 
will  be  used  in  a  destructive  use  that 
will  release  less  than  50  kilograms  (kg] 
of  the  substance  into  the  environment 
per  year. 

Production  Estimates. 


Kilograms  per  year 
Minimum  Maximum 


1980  _ 4,000  6,000 

1981  .  18,000  25,000 

1982  .  22,000  30,000 


Physical/Chemical  Properties.  No 
data  were  submitted. 

Toxicity  Data.  The  manufacturer 
states  that  there  are  no  test  data 
available  on  the  product.  The  following 
data  are  on  related  materials. 

1,2, 3,4-  Tetrahydronaphthalene. 

Skin  irritation  (rabbit] — Severe  irritant. 

(Open  patch  500  mg  applied.) 

Oral  LDso  (rat) — 2,860  mg-kg. 

Skin  LDm  (rabbit)— 17,000  mg/kg. 

Lowest  reported  toxic  dose  in  humans 
(oral) — 500  mg/kg. 

Suggested  threshold  limit  value  (TLV) — 25 
parts  per  million  (ppm). 

6  Ethyl  1,1,4,4,  tetramethyl  1,2,3,4, 
Tetrahydronaphthalene.  LDso  (mice, 
intravenously) — 56  mg/kg. 

IH-Naptho  (2,3-C) pyran,3.4,6,7,8,9- 
hexahydro-4,6,6,9,9-pentamethyl. 

Skin  sensitization  (guinea  pig] — Non¬ 
sensitizer. 

Repeated  Insult  Patch  Test  (RIPT)  (hiunan)  in 
ethanol  at  5.0% — Non-sensitizer. 

Eye  irritation  (rabbit]  in  ethanol  5.0% — ^Non- 
irritant. 

Oral  LDm  (male/female  rats,  corn  oil] — 1,200 
(1,025-1.375)  mg/kg. 

Male/female  rats,  ethanol] — >10,000  mg/kg. 

lH-Indene-5-ethanol,2,3,-dihydro- 

beta,l,l,2,3,3,-hexamethyl. 

RIPT  (humans]  at  2.5%  as  a  mixture — Non¬ 
sensitizer. 

Oral  LDu  (rats) — 2,300  mg/kg. 

Dermal  LIJm  (rats) — >10,000  mg/kg. 

Eye  and  dermal  irritation  (rabbit]  at  2.5%— 
Non-irritating. 


Exposure. 


Activity 

Exposure 

route 

Maximum 

Maximum  duration 

Corx^ntration  (ppm) 

exposed 

(appropriate) 

Hours/day  Days/year 

Average  Peak 

10 

inhalatioa 

10 

0-1  1-10 

0-1  1-10 

inhalation. 

10 

inhalation. 

Environmental  Release/Disposal.  The 
manufacturer  states  that  less  than  30  kg 
of  the  substance  will  be  released  into 
the  environment  per  year.  Waste 
disposal  will  be  through  sewer  and/or 
incineration  in  an  approved  incineration 
facility. 

PMN  80-250. 

Close  of  Review  Period.  December  11, 
1980. 

Manufacturer’s  Identity.  Claimed 
conHdential  business  information. 
Generic  information  provided: 

Annual  sales — ^Between  $10  million  and 
$99,999,999. 

Manufacturing  site — West-north  central,  U.S. 
Standard  Industrial  Classihcation  Code  -285. 

Specific  Chemical  Identity.  Propylene 
glycol,  ethylene  glycol  terephthalic  acid 
polymer,  phthalic  anhydride,  and  maleic 
anhydride. 


Exposure. 


Activity 

Exposure 

route 

Maximum 

number 

exposed 

Maximum  duration 

Hours/day  Days/year 

Corrcentration  (ppm) 

Average  Peak 

2 

1 

251  . 

4 

4 

251  . 

8 

251  . 

Disposal. 

Inhalation . 

3 

8 

251  . 

. 1-10 _ 

Environmental  Release/Disposal.  The  manufacturer  states  that:  Closed  equip¬ 
ment  is  used  in  the  manufacture  of  the  resin;  less  than  10  pounds  of  the  new 
substance  will  be  released  into  the  environment  per  year;  water  of  esterfication 
will  be  disposed  through  a  sanitary  sewer  from  a  settling  tank;  and  neither  the 
polyester  nor  its  components  will  be  released  with  the  water. 

(FR  Doc.  89-30811  Filed  10-2-80;  8:45  am] 

BILLING  CODE  6560-01-M 


The  following  summary  is  taken  from 
data  submitted  by  the  manufacturer  in 
the  PMN. 

Use.  Laminating  polyester. 
Production  Estimates 


Pounds  per  year 

Minimum 

Maximum 

150,000 

250,000 

450,000 

450,000 

250,000 

300^000 

Physical /Chemical  Properties. 
Non-volatile — 67  ±1. 

Viscosity — X-Y. 

Color — ^Blue-green. 

Acid  number — 30-40. 

Weight/gal — 9.5nb. 

Styrene — ^100%. 

Toxicity  Data.  No  data  were 
submitted. 


IFRL  1624-7] 

Region  V;  Shell  Oil  Co. 

In  the  matter  of  the  applicability  of 
Title  I,  Part  C  of  the  Clean  Air  Act  (the 
Act],  as  amended,  42  U.S.C.  7401  et  seq., 
and  the  Federal  regulations  promulgated 
thereunder  at  40  CFR  52.21  (43  FR  28388, 
June  19, 1978]  for  the  Prevention  of 
Significant  Deterioration  of  Air  Quality 
(PSD],  to  Shell  Oil  Company,  Elkhart, 
Illinois. 


On  March  11, 1980,  Shell  Oil  Company 
submitted  a  request  to  the  U.S. 
Environmental  Protection  Agency  (U.S. 
EPA],  Region  V  ofHce,  for  a 
determination  of  applicability  of  the 
regulations  for  PSD. 

On  July  11, 1980,  Shell  Oil  Company 
was  notified  that  it  is  not  subject  to  a 
PSD  review. 

This  determination  does  not  relieve 
Shell  Oil  Company  of  the  responsibility 
to  comply  with  the  control  strategy  and 
all  local.  State  and  Federal  regulations 


New  Ottawa,  Ontario.  N.45M1'21",W.  50D/10N  PA-2 

75'46'46". 

CFTR  Toronto,  Ontario,  N.  43*12'5?',  W.  SO  DA-2 

Trarao"  (P.o.  25  kw,  n. 

43*34  48",  W.  TS'affSO")  (Change 
of  proposed  night-tirne  directional 
antenna  radtobon  pattern)  (Reduced 
Q  Day  3.79  mV/m,  Night  31.7  mM! 
m). 

CKXL  Calgary,  Alberta,  N.  50'55'25 ",  W.  SO  DA-2 

113*49'58"  (Now  in  operation  with 
increased  power). 

New  Calgary.  Alberta,  N.  S0*S4"04",  W.  SOO/2SN  DA-2 

114•1^40". 

CHOO  Ajax,  Oitario,  N.  43‘S0T)9",  W.  10  04-2 

78-S8'30"  (P.O.  OA-1)  (Change  o( 
day-time  directional  antenna 
radiation  pattern). 

CHET  Chetwynd,  British  Columbia.  N.  1D/0.2SN  ND-180 

S5‘40'06",  W.  12r34"54" 

(Assignment  ol  call  letters). 


Microband  Corporation  of  America, 
filed  on  October  20. 1978  (Accepted  on 
Public  Notice  November  6, 1978)  and  the 
application  of  Business  &  Industrial 
Music  ^rvice.  Incorporated,  filed  on 
January  3, 1979  (Accepted  on  Public 
Notice  January  15, 1979).  Both 
applications  are  for  a  construction 
permit  in  the  Multipoint  Distribution 
Service  and  both  propose  to  operate  on 
Channel  1  in  San  Angelo,  Texas.  The 


Richard  ).  Shiben, 

Chief,  Broadcast  Bureau,  Federal  Communications  Commission. 


|FR  Doc.  80-30750  Filed  10-2-80:  8:45  am) 

BILUNO  CODE  6712-01-M 

[CC  Docket  Nos.  80-553  and  80-554;  Hie 
Nos.  148-CM-P-79  and  1038-Cli-P-791 

Microband  Corp.  of  America  and 
Business  &  Industrial  Music  Service, 
Inc.;  Hearing  Designation  Order 

Adopted:  September  12, 1980. 

Released:  September  25, 1980. 

By  the  Chief,  Common  Carrier  Bureau: 


In  the  matter  of  applications  of 
Microband  Corporation  of  America  (CC 
Docket  No.  80-553,  File  No.  148-CM-P- 
79)  and  Business  &  Industrial  Music 
Service,  Incorporated  (CC  Docket  No. 
80-554,  File  No.  1038-CM-P-79)  for 
construction  permits  in  the  multipoint 
distribution  service  for  a  new  station  at 
San  Angelo,  Texas. 

1.  The  Commission  has  before  it  the 
above-referenced  application  of 
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applications  are  therefore  mutually 
exclusive  and  require  comparative 
consideration.  Both  applications  have 
been  amended  as  a  result  of  informal 
requests  by  the  Commission  staff  for 
additional  information,  and  no  petitions 
to  deny  or  other  objections  to  either  of 
the  applications  have  been  filed. 

2.  Upon  review  of  the  captioned 
applications,  we  find  that  both 
applicants  are  legally,  technically, 
financially,  and  otherwise  qualified  to 
provide  the  services  which  they 
propose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comparative 
basis,  which  of  these  applications 
should  be  granted. 

3.  Accordingly,  it  is  hereby  ordered, 
that  pursuant  to  Section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  309(e]  and  §  0.291  of 
the  Commission's  Rules.  47  CFR  0.291 
the  above-captioned  applications  are 
designated  for  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  order,  to 
determine,  on  a  comparative  basis, 
which  of  the  above-captioned 
applications  should  be  granted  in  order 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered:* 

(a)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use,  particularly  with  regard 
to  compatibility  with  co-channel  use  in 
neeirby  cities  and  adjacent  channel  use 
in  the  same  city; 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  maintenance 
programs;  and 

(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  [a]  and  (b). 

4.  It  is  further  ordered,  that  Microband 
Corporation  of  America,  Business  & 
Industrial  Music  Service,  Incorporated 
and  the  Chief,  Common  Carrier  Bureau, 
ARE  MADE  PARTIES  to  this 
proceeding. 

5.  It  is  further  ordered,  that  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 

§  1.221  of  the  Commission's  Rules. 

Philip  L.  Verveer, 

Chief,  Common  Carrier  Bureau. 

(FR  Doc.  80-30747  FUed  10-2-80;  8:45  am] 

BILLING  CODE  6712-01-M 


'  Consideration  of  these  factors  shall  be  made  in 
light  of  the  Commission's  discussion  in  Applications 
of  Frank  K.  Spain.  77  FCC  2d  20  (1980). 


[CC  Docket  Nos.  80-544  and  80-545;  File 
Nos.  628-CM-P-79  and  1213-CM-P-79] 

Microband  Corp.  of  America  and 
Multipoint  Network  Corp.;  Hearing 
Designation  Order 

Adopted:  September  2, 1980. 

Released:  September  25, 1980. 

By  the  Chief,  Common  Carrier  Bureau: 

In  the  matter  of  applications  of 
Microband  Corporation  of  America  (CC 
Docket  No.  80-544,  File  No.  62&-CM-P- 
79)  and  Multipoint  Network  Corporation 
(CC  Docket  No.  80-545,  File  No.  1213- 
CM-P-79)  for  construction  permits  in  the 
multipoint  distribution  service  for  a  new 
station  at  Greenville,  North  Carolina. 

1.  The  Commission  has  before  it  the 
above-referenced  applications  of 
Microband  Corporation  of  America, 
filed  on  November  27, 1978,  and 
Multipoint  Network  Corporation,  filed 
on  January  24, 1979.  Both  applications 
propose  Channel  1  operation  in  the 
Multipoint  Distribution  Service  (MDS)  in 
the  Greenville,  North  Carolina  area,  and 
thus  are  mutually  exclusive  and  under 
current  Commission  rules  require 
comparative  consideration.  Both 
applications  have  been  amended  as  a 
result  of  requests  by  the  Commission 
staff  for  additional  information  and  no 
petitions  to  deny  or  other  objections  to 
either  of  the  applications  have  been 
filed. 

2.  Upon  review  of  the  captioned 
applications,  we  find  that  both 
applicants  are  legally,  technically, 
financially,  and  otherwise  qualified  to 
provide  the  services  which  they 
propose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comparative 
basis,  which  of  these  applications 
should  be  granted. 

3.  Accordingly,  it  is  hereby  ordered, 
that  pursuant  to  Section  309(e)  of  the 
Commimications  Act  of  1934,  as 
amended,  and  Section  0.291  of  the 
Commission’s  Rules,  the  above- 
captioned  applications  are  designated 
for  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  order,  to 
determine,  on  a  comparative  basis, 
which  of  the  above-captioned 
applications  should  be  granted  in  order 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered:  ‘ 

(a)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use,  particularly  with  regard 
to  compatibility  with  co-channel  use  in 


'Consideration  of  these  factors  shall  be  made  in 
light  of  the  Commission's  discussion  in  Re 
Applications  of  Frank  Spain,  et  al.  77  FCC  2d  20 
(1980). 


nearby  cities  and  adjacent  channel  use 
in  the  same  city, 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  maintenance 
programs;  and 

(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a)  and  (b). 

4.  It  is  further  ordered,  that  Microband 
Corporation  of  America,  Multipoint 
Network  Corporation  and  the  Chief. 
Common  Carrier  Bureau,  are  made 
parties  to  this  proceeding. 

5.  It  is  further  ordered,  that  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 

§  1.221  of  the  Commission’s  Rules. 

Philip  L  Verveer, 

Chief.  Common  Carrier  Bureau. 

(FR  Doc.  80-30748  Filed  10-2-80;  8:45  am] 

BILUNG  CODE  6712-01-11 


[CC  Docketa  Nos.  80-496, 80-497  and  80- 
498,  File  Nos.  1520-CM-P-76, 1903-CM-P- 
76  and  3323-Ciyi-P-76] 

Palmer  Broadcasting  Co.,  et  al.; 

Hearing  Designation  Order 

Adopted:  September  2, 1980. 

Released:  September  24, 1980. 

By  the  Chief,  Common  Carrier  Bureau: 
In  the  matter  of  application  of  Palmer 
Broadcasting  Company  (CC  Docket  No. 
80-496,  File  No.  1520-CM-P-76).  Frank 
K.  Spain  d.b.a.  Microwave  Service 
Company  (CC  Docket  No.  80-497,  File 
No.  1903-CM-P-76)  and  Warner  Amex 
Cable  Communications,  Inc.  (CC  Docket 
No.  80-498,  File  No.  3323-CM-P-76).  for 
construction  permits  in  the  multipoint 
distribution  service  for  a  new  station  at 
Palm  Springs,  California. 

1.  The  Commission  has  before  it  the 
above  applications  of  Palmer 
Broadcasting  Company  (File  No.  1520- 
CM-P-76)  filed  on  December  24, 1975; 
Frank  K.  Spain  d.b.a.  Microwave  Service 
Company  (File  No.  1903-CM-P-76)  filed 
on  February  12, 1976  and  Warner  Amex 
Cable  Communications,  Inc.  (File  No. 
3323-CM-P-76)  filed  on  March  19, 1976.* 


'  Application  (File  No.  3323-CM-P-76)  was 
submitted  by  Warner  CCC  Inc.  and  through  intra¬ 
corporate  changes  and  a  name  change,  the  control 
was  transferred  to  Warner  Cable  Corporation 
(WCC).  At  that  time  100%  of  WCCs  stock  was  held 
by  Warner  Communications,  Inc.  On  December  27, 
1979,  American  Express  Company  purchased  50%  of 
Warner  Cable  Corporation's  stock  and  the 
company's  name  was  changed  to  Warner  Amex 
Cable  Communications,  Inc.  (WACC).  (See  Warner 
Cable  Corporation's  application  (File  No.  217-CF- 
TC-(3>-80i  granted  Dewmber  11, 1979  for  consent  to 
transfer  control)  A  “Petition  for  Special  Relief' 
pursuant  to  Section  21.29(d)(2)  of  the  Commission's 
Footnotes  continued  on  next  page 
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All  three  applications  are  for  a 
construction  permit  in  the  Multipoint 
Distribution  Service  (MDS)  and  propose 
to  operate  on  Channel  1  in  Palm  Springs, 
California.  All  three  applications  have 
been  amended  as  a  result  of  informal 
requests  of  the  Conunission  staff  for 
additional  information,  and  no  petitions 
to  deny  or  other  objections  to  any  of  the 
applications  have  been  received. 

2.  Upon  review  of  the  captioned 
applications,  we  find  that  the  three 
applicants  are  legally,  technically, 
financially,  and  otherwise  qualiHed  to 
provide  the  services  which  they 
propose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comparative 
basis,  which  of  these  applications 
should  be  granted. 

3.  Accordingly,  it  is  hereby  ordered, 
that  pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  and  Section  0.291  of  the 
Commission’s  Rules,  the  above- 
captioned  applications  are  designated 
for  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specibed  in  a  subsequent  order,  to 
determine,  on  a  comparative  basis, 
which  of  the  above-captioned 
applications  should  be  granted  in  order 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered:  ‘ 

(a)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use,  particularly  with  regard 
to  compatibility  with  co-channel  use  in 
nearby  cities  and  adjacent  channel  use 
in  the  same  city; 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  maintenance 
programs;  and 

(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a)  and  (b). 

4.  It  is  further  ordered,  that  Palmer 
Broadcasting  Company,  Frank  K.  Spain 
d.b.a.  Microwave  Service  Company, 
Warner  Amex  Cable  Communications, 
Inc.  and  the  Chief,  Common  Carrier 
Bureau,  are  made  parties  to  this 
proceeding. 


Footnotes  continued  from  last  page 
Rules,  was  filed  on  behalf  of  WACC  on  January  25, 
1980.  Therein  WACC  sought  to  preserve  its  mutually 
exclusive  status  with  the  construction  permits  filed 
by  Palmer  Broadcasting  Company  and  Frank  K. 
Spain  d.b.a.  Microwave  Service  Company  for  a 
Channel  1  MDS  station  in  Palm  Springs,  California. 
The  request  for  special  relief  and  exemption  was 
granted  by  letter  of  March  21, 1980. 

’Consideration  of  these  factors  shall  be  made  in 
light  of  the  Commission's  discussion  in  Re 
Applications  of  Frank  Spain,  et  al,  77  FCC  2d  20 
(1980). 


5.  It  is  further  ordered,  that  parties 
desiring  to  participate  herein  shall  Hie 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 
§  1.221  of  the  Commission’s  Rules. 
Philip  L.  Verveer, 

Chief,  Common  Carrier  Bureau. 

[FR  Doc.  60-30751  Filed  10-2-80;  8:45  am) 

BILUNO  CODE  e712-01-M 


[BC  Dockets  Nos.  80-555  and  80-556;  File 
Nos.  BPH-791105AK  and  BPH-800612AA] 

R&R  Broadcasting,  Inc.  and  Stephens 
County  Broadcasting  Co.;  Hearing 
Designation  Order 

Adopted:  September  16, 1980. 

Released:  October  1, 1980. 

In  the  Matter  of  applications  of  R&R 
Broadcasting,  Inc.,  Dtihcan,  Oklahoma, 
Req:  96.7  MHz,  Channel  244  3  KW 
(H&V)  300  feet  (BC  Docket  No.  80-555, 
File  No.  BPH-79110AK)  and  Harry  L. 
Ellis,  Freddy  Sue  Ellis,  Larry  D.  Ellis  & 
Joel  C.  Humice  d/b/a  Stephens  County 
Broadcasting  Company  Comanche, 
Oklahoma  Req:  96.7  MHz,  Channel  244  3 
KW  (H&V)  300  feet  (BC  Docket  No.  80- 
556.  File  No  BPH-800612AA)  for 
construction  permit  for  a  new  FM 
station. 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  above-captioned 
mutually  exclusive  applications. 

2.  R&R.  The  applicant  proposes  to 
locate  its  studio  2.5  miles  outside  the 
city  limits  of  Duncan.  R&R  has 
demonstrated  that  the  proposed  studio 
location  would  be  easily  accessible  and 
to  do  otherwise  would  cause  them 
economic  hardship.  Accordingly,  we 
find  that  good  cause  exists  for  location 
of  the  main  studio  2.5  miles  outside  the 
city  limits. 

3.  The  respective  proposals,  although 
for  different  commimities,  would  serve 
substantial  areas  in  common. 
Consequently,  in  addition  to 
determining,  pursuant  to  Section  307(b) 
of  the  Communications  Act  of  1934,  as 
amended,  which  of  the  proposals  would 
better  provide  a  fair,  efficient  and 
equitable  distribution  of  radio  service,  a 
contingent  comparative  issue  will  also 
be  specified. 

4.  The  applicants  are  qualified  to 
construct  and  operate  as  proposed. 
However,  since  the  proposals  are 
mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

5.  Accordingly,  it  is  ordered,  that, 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 


amended,  the  applicants  are  designated 
for  hearing  in  a  consolidated  proceeding, 
at  a  time  and  place  to  be  speciHed  in  a 
subsequent  Order,  upon  the  following 
issues: 

(1)  To  determine  the  areas  and 
populations  which  would  receive 
primary  aural  service  (1  mV/m  or 

I  greater  in  the  case  of  FM)  from  the 
I  proposed  operation  of  the  applicants 
I  and  the  availability  of  other  primary 
service  to  such  areas  and  populations. 

(2)  To  determine,  in  the  light  of 
Section  307(b)  of  the  Communications 
Act  of  1934  as  amended,  which  of  the 
proposals  would  better  provide  a  fair, 
efficient  and  equitable  distribution  of 
radio  service. 

(3)  To  determine,  in  the  event  it  is  - 
concluded  that  a  choice  between  the 

I  applicants  should  not  be  based  solely  on 
I  considerations  relating  to  Section  307(b), 
which  of  the  proposals  would,  on  a 
comparative  basis,  better  serve  the 
I  public  interest. 

t  (4)  To  determine,  in  the  light  of  the 
evidence  adduced  pursuant  to  the 
{  foregoing  issues,  which  of  the 
applications,  if  either,  should  be  granted, 

6.  It  is  further  ordered,  that,  to  avail 
I  itself  of  the  opportunity  to  be  heard,  the 
applicants  herein  shall,  pursuant  to 
§  1.221(c)  of  the  Commission’s  Rules,  in 
I  person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
I  Commission  in  triplicate  a  written 
I  appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  to  present  evidence  on  the  issues 
specified  in  this  Order. 

I  7.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
I  Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.3594 
j  of  the  Commission’s  Rules,  give  notice 
of  the  hearing,  within  the  time  and 
,  manner  prescribed  in  that  Rule,  and 
I  shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 

)eroId  L.  Jacobs 

Chief  Broadcast  Facilities  Division. 

,  (FR  Doc.  80-30748  Hied  10-2-S0-;  8:45  am) 

!  BILLING  CODE  6712-01-M 


I  [BC  Docket  No.  80-574,  File  No.  BPH- 
780714AC;  Docket  No.  80-575,  FUe  No. 
BPH-790117AM] 

Bowman  &  Loveland  Broadcasting  Co., 
Inc.,  and  Harrison  Radio  Station,  Inc.; 
Designating  Applications  for 
Consolidated  Hearing  on  Stated  Issues 

Adopted:  September  19, 1980. 

Released:  October  2, 1980. 

'  In  re  applications  of  Bowman  and 
Loveland  Broadcasting  Company,  Inc., 
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Harrison,  Arkansas.  Req:  96.7  MHz, 
Channel  244,  3  KW  (^&V],  300  feet  and 
Harrison  Radio  Station,  Inc.,  Harrison, 
Arkansas.  Req:  96.7  MHz,  Channel  244,  3 
KW  (H&V),  285,  feet  for  a  construction 
permit  for  a  new  FM  station. 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  above-captioned 
mutually  exclusive  applications  of 
Bowman  and  Loveland  Broadcasting 
Company,  Inc.  (Bowman  and  Loveland) 
and  Harrison  Radio  Station,  Inc. 
(Harrison  Radio). 

2.  Bowman  and  Loveland.  The 
Bowman  and  Loveland  application 
indicates  that  it  will  employ  five  full¬ 
time  employees.  In  its  Report  and  Order 
in  Docket  No.  20550,  concerning  non¬ 
discrimination  in  the  employment 
policies  and  practices  of  broadcast 
licensees,  60  FCC  2d  226,  37  RR  2d  1641 
(1976),  the  Commission  required 
broadcast  applicants  with  five  or  more 
full-time  employees  to  develop  a  plan  to 
afford  equal  opportunity  and  to  refrain 
from  discrimination  in  employment  and 
related  benefits  for  all  qualified  persons. 
See  Section  73.2080  of  the  Commission’s 
Rules.  In  that  Report  and  Order,  the 
Commission  adopted  a  ten-point  Equal 
Employment  Opportunity  program, 
included  in  Part  VI  of  Form  301,  to  serve 
as  a  model  to  assist  non-exempt 
broadcast  applicants.  Because  Bowman 
and  Loveland  is  a  non-exempt  applicant 
and  has  failed  to  file  an  EEO  program, 
an  issue  will  accordingly  be  specified. 

3.  Except  as  indicated  by  the  issues 
specified  below  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  the  proposals 
are  mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

4.  Accordingly,  it  is  ordered.  That, 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

1.  To  determine  whether  Bowman  and 
Loveland  has  complied  with  the 
requirements  of  Section  VI  of  FCC  Form 
301. 

2.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

3.  To  determine,  in  the  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

5.  It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 


'  heard,  the  applicants  herein  shall, 
pursuant  to  Section  1.221(c)  of  the 
I  Commission’s  Rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission, 
in  triplicate,  a  written  appearance 
stating  an  intention  to  appear  on  the 
date  fixed  for  the  hearing  and  to  present 
evidence  on  the  issues  specified  in  this 
Order. 

6.  It  is  further  ordered.  That  the 
applications  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  Section 
73.3594  of  the  Commission’s  Rules,  give 
notice  of  the  hearing  (either  individually 
or,  if  feasible  and  consistent  with  the 
Rule,  jointly)  within  the  time  and  in  the 
*  manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
Section  73.3594(g)  of  the  Rules. 

Federal  Conununications  Commission. 

Jerold  L  Jacobs, 

C/ij'ef,  Broadcast  Facilities  Division. 

[FR  Doc.  80-30B44  Filed  10-2-80;  8:45  am] 

BILUNG  CODE  6712-01-M 


[BC  Dockets  Nos.  80-557—80-558;  RIe  Nos. 
BPCT-781030KF,  BPCT-790507KL1 

I  Channel  44,  Inc.,  and  Family  TV,  Inc.; 
Hearing  Designation  Order; 
Designating  Applications  for 
Consolidated  Hearing  on  Stated  Issues 

Adopted;  September  16, 1980. 

Released:  October  1, 1980. 

In  re  applications  of  Channel  44,  Inc., 
Evansville,  Indiana,  BC  Docket  No.  80- 
557,  File  No.  BPCT-781030KF;  Family 
TV,  Inc.,  Evansville,  Indiana,  BC  Docket 
No.  80-558,  File  No.  BPCT-790507KL:  for 
construction  permit  for  a  new  TV 
station. 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  for  authority  to  construct  a 
new  commercial  television  broadcast 
station  on  Channel  44,  Evansville, 
Indiana. 

2.  The  predicted  Grade  A  contour  of 
Channel  44,  Inc.’s  proposed  television 
station  completely  encompasses  the 
community  of  license  of  WDCY  and 
WIKY(FM),  licensed  to  South  Central 
Broadcasting  Corporation.  Channel  44, 
Inc.  is  a  wholly-owned  subsidiary  of 
South  Central  Broadcasting  Corporation. 
§  73.636(a)(1)  of  the  rules,  47  CFR 
73.636(a)(1)  (the  “one-to-a-market”  rule), 
sets  forth  a  policy  against  granting 
television  construction  permits  to 
applicants  who  directly  or  indirectly 
own,  operate,  or  control  a  radio  station 


licensed  to  a  community  which  is 
completely  encompassed  by  the 
predicted  Grade  A  contour  of  their 
proposed  television  station.  Note  6  to 
this  rule  provides,  inter  alia,  that 
applications  for  UHF  television  facilities 
“*  *  *  will  be  handled  on  a  case-by¬ 
case  basis  in  order  to  determine  whether 
common  ownership,  operation,  or 
control  of  the  stations  in  question  would 
be  in  the  public  interest”  Accordingly, 
an  appropriate  issue  will  be  specified  to 
determine  whether  common  ownership 
of  WnCY,  WIKY(FM)  and  Channel  44, 
Inc.’s  proposed  television  station  would 
be  consistent  with  the  public  interest. 

3.  The  tower  specified  by  Channel  44, 
Inc.  may  constitute  a  threat  to  the 

\  antenna  pattern  of  AM  Station  WDCY. 
Accordingly,  any  grant  to  Channel  44, 

Inc.  will  be  appropriately  conditioned. 

4.  Except  as  indicated  by  the  issues 

I  specified  below,  the  applicants  are 

I  qualified  to  construct  and  operate  as 

<  proposed.  However,  since  the  proposals 

I  are  mutually  exclusive,  they  must  be 

'  designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

5.  Accordingly,  it  is  ordered.  That, 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

I  (1)  To  deftermine  whether  common 

<  ownership,  operation,  or  control  of 
Stations  WDCY,  WIKY(FKp  and  Channel 
44,  Inc.’s  proposed  television  station 
would  be  in  the  public  interest. 

(2)  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

(3)  To  determine,  in  the  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

6.  It  is  further  ordered.  That  any 
construction  permit  granted  to  Channel 
44,  Inc.  will  contain  the  following 
condition: 

During  installation  of  the  TV  antenna, 
permittee  shall  notify  AM  Station  WIKY  so 
that  station  may  determine  operating  power 
by  the  indirect  method  and,  if  necessary, 
request  temporary  authority  from  the 
Commission  in  Washington  to  operate  with 
parameters  at  variance  in  order  to  maintain 
monitoring  point  values  within  authorized 
limits.  Upon  completion  of  the  installation, 
common  point  impedance  measurements  of 
the  AM  array  shall  be  made  and  a  partial 
proof  of  performance  as  defined  by 
§  73.154(a)  of  the  Commission's  rules  shall  be 
conducted  to  establish  that  the  AM  array  has 
not  been  adversely  affected  and,  BEFORE  TV 
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PROGRAM  TESTS  ARE  AUTHORIZED,  the 
results  submitted  to  the  commission  along 
with  a  tower  sketch  of  the  installation  in  an  * 
application  for  Station  WDCY  to  return  to  the 
direct  method  of  power  determination. 

7.  It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  §  1.221(c)  of  the 
Commission’s  rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  Hie  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

8.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
Section  311(a](2]  of  the  Communications 
Act  of  1934,  as  amended,  and  S  73.3594 
of  the  Commission’s  rules,  give  notice  of 
the  hearing  (either  individually  or,  if 
feasible  and  consistent  with  the  rules, 
jointly]  within  the  time  and  in  the 
manner  prescribed  in  such  rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  rules. 

Federal  Communications  Commission. 

Jerold  L  Jacobs, 

Chief,  Broadcast  Facilities  Division. 

(FR  Doc.  80-30845  Filed  10-2-80;  8:45  am] 

BILUNG  CODE  6712-01-M 


[BC  Dockets  Nos.  80-576, 80-577;  RIes 
Nos.  BPH-791001AD,  BPH-800214AJ] 

Feliciana  Broadcasting  Co.,  Inc.,  et  al.; 
Hearing  Designation  Order 
Designating  Applications  for 
Consolidated  Hearing  on  Stated  Issues 

Adopted:  September ,22, 1980. 

Released:  October  2, 1980. 

In  re  applications  of  Feliciana 
Broadcasting  Company,  Inc.,  Clinton, 
Louisiana,  Req:  92.7  MHz,  Chaimel  224 
3.0  kW  (H&V),  300  feet,  BC  Docket  No. 
80-576,  File  No.  BPH-791001AD;  James 
D.  Miller  and  Sharon  A.  Miller,  Clinton, 
Louisiana,  Req:  92.7  MHz,  Channel  224 
3.0  kW  (H&V).  300  feet.  BC  Docket  No. 
80-577,  File  No,  BPH-800214AJ;  for  a 
construction  permit  for  a  New  FM 
Station. 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  above-captioned 
mutually  exclusive  applications  of 
Feliciana  Broadcasting  Company,  Inc. 
(Feliciana),  and  James  D.  Miller  and 
Sharon  A.  Miller  (Miller)  for  a 
construction  permit  for  a  new  FM 
station  at  Clinton,  Louisiana. 

2.  Feliciana.  Section  73.358  (c)  of  the 
rules  requires  the  applicant  to  publish 
local  notice  of  the  filing  of  its 


application  once  a  week  for  three  weeks 
in  the  weekly  newspaper  published  in 
Feliciana’s  community.  Feliciana 
indicated  that  it  published  the  required 
notice  on  only  one  date.  In  addition, 
Feliciana’s  local  notice  does  not 
specifically  describe  the  location  of  its 
proposed  transmitter  site  as  required  by 
§  73.3580(f).  To  remedy  these 
deficiencies,  Feliciana  will  be  required 
to  publish  local  notice  of  its  application 
in  accordance  with  §§  73.3580  (c)  and  (f) 
and  to  file  a  statement  of  publication 
with  the  presiding  Administrative  Law 
Judge. 

3.  Feliciana  has  not  provided  us  with  a 
copy  of  its  by-laws  as  required  by  FCC 
Form  301,  Section  n,  paragraph  3.  The 
applicant  will  therefore  be  required  to 
file  this  material  with  the  presiding 
Administrative  Law  Judge. 

4.  Miller.  Miller  has  also  failed  to 
satisfy  the  local  notice  requirements  of 
§§  73.3580  (c)  and  (f).  The  applicant  has 
indicated  that  it  published  notice  on 
only  one  date  instead  of  the  required 
three  dates  and  has  similarly  failed  to 
specifically  describe  the  location  of  its 
proposed  transmitter  site.  Therefore, 
Miller  vinll  also  be  required  to  publish 
local  notice  of  its  application  in 
accordance  with  §§  73.3580  (c)  and  (f) 
and  to  file  a  statement  of  publication 
with  the  presiding  Administrative  Law 
Judge. 

5.  Question  and  Answer  9  of  the 
Primer  on  Ascertainment  of  Community 
Problems  by  Broadcast  Applicants,  27 
FCC  2d  650  (1971),  requires  an  applicant 
to  submit  a  description  of  the 
composition  of  the  community,  including 
data  to  indicate  the  ethnic  breakdown  of 
the  community,  its  economic  activities, 
governmental  activities  and  public 
service  organizations.  Miller’s 
compositional  study  is  cursory  and  fails 
to  specifically  indicate  Clinton’s  ethnic 
makeup.  In  its  interviews  with 
community  leaders.  Miller  has  identified 
only  nine  leaders  of  community  groups 
in  Clinton  and  has,  moreover,  omitted 
interviewing  any  leaders  of  ethnic, 
elderly,  cultural,  environmental, 
consumer  and  professional  groups.  In 
addition,  the  applicant  has  not  provided 
us  with  any  information  concerning  the 
methodology  of  its  general  public  survey 
and  the  dates  during  which  it  conducted 
its  ascertainment  of  community 
problems.  Accordingly,  a  general 
ascertainment  issue  will  be  specified. 

6.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  the  proposals 
are  mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 


7.  Accordingly,  it  is  ordered,  ’That, 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  order,  upon 
the  following  issues: 

1.  To  determine  the  efforts  made  by 
James  D.  and  Sharon  A.  Miller  to 
ascertain  the  community  needs  and 
problems  of  the  area  to  be  served  and 
the  means  by  which  the  applicant 
proposes  to  meet  those  needs  and 
problems. 

2.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

3.  To  determine,  in  the  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

8.  It  is  further  ordered,  that  Feliciana 
file  a  sufficient  statement  of  local  notice 
of  its  application  with  the  presiding 
Administrative  Law  Judge,  in 
accordance  with  §§  73.3580  (c)  and  (f)  of 
the  Commission’s  rules. 

9.  It  is  further  ordered,  that  Feliciana 
file  a  copy  of  its  by-laws  with  the 
presiding  Administrative  Law  Judge. 

10.  It  is  further  ordered,  that  Miller  file 
a  sufficient  statement  of  local  notice  of 
its  application  with  the  presiding 
Administrative  Law  Judge,  in 
accordance  with  §§  73.3580  (c)  and  (f)  of 
the  Commission’s  rules. 

11.  It  is  further  ordered,  that,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  shall,  pursuant  to 
S  1.221(c]  of  ffie  Commission’s  rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  ffie 
Commission  in  triplicate  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  to  present  evidence  on  the  issues 
specified  in  this  Order. 

12.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2]  of  the  Communications 
Act  of  1934,  as  amended,  and 

§  73.3594(g)  of  the  Commission  rules, 
give  notice  of  the  hearing  (either 
individually  or,  if  feasible  and 
consistent  with  the  rules,  jointly]  within 
the  time  and  in  the  manner  prescribed  in 
such  rules,  and  shall  advise  the 
Commission  of  the  publication  of  such 
notice  as  required  by  §  73.3594(g)  of  the 
rules. 

Federal  Communications  Commission. 

Jerold  L  Jacobs, 

Chief  Broadcast  Facilities  Division. 

[FR  Doc.  80-30648  Piled  10-2-80;  8:45  am) 
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[BC  Dockets  Nos.  80-571—80-573;  File  Nos. 
BPH-790720AE,  etc.] 

Metro  Broadcasting  Corp.,  Inc.; 

Hearing  Designation  Order 
Designating  Applications  for 
Consolidated  Hearing  on  Stated  Issues 

Adopted:  September  16, 1980. 

Released:  October  6. 1980. 

In  re  applications  of  Metro 
Broadcasting  Corporation,  Inc., 
Stonington,  Connecticut,  Req:  102.3 
MHz.  Channel  272  3.0  kW  (H&V),  300 
feet,  BC  Docket  No.  80-571,  File  No. 
BPH-790720AE:  J.  Russell  Patterson, 
Robert  O.  King  and  Paul  Sidney 
Weinstein  DBA  Stonington-Mystic 
Broadcasting  Company,  Stonington, 
Connecticut,  Req;  102.3  MHz,  Channel 
272  3.0  kW  (H&V).  260  feet.  BC  Docket 
No.  80-572,  File  No.  BPH-800118AH; 
Georgia  Blackmore  and  Carol  Perry, 
DBA  Shore  Broadcasting,  Stonington, 
Connecticut,  Req:  102.3  MHz,  Channel 
272  3.0  kW  (H&V),  279  feet,  BC  Docket 
No.  80-573,  File  No.  BPH-800118AI:  for  a 
construction  permit  for  a  new  FM 
Station. 

The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration:  (1)  The  above-captioned 
mutually  exclusive  applications  of 
Metro  Broadcasting  Corporation,  Inc. 
(Metro),  J.  Russell  Patterson,  Robert  O. 
King  and  Paul  Sidney  Weinstein  d.b.a. 
Stonington-Mystic  Broadcasting 
Company  (Mystic),  and  Georgia 
Blackmore  and  Carol  Perry  d.b.a.  Shore 
Broadcasting  (Shore)  for  a  construction 
permit  for  a  new  FM  station  at 
Stonington,  Connecticut;  (2)  a  petition 
by  Sound  Communications  Inc.  (Soimd) 
for  leave  to  file  a  competing  application 
beyond  the  cutoff  date  established  by 
the  Commission  for  accepting  such 
applications;  and  (3)  Sound’s  petition  to 
deny  the  applications  of  Metro,  Mystic 
and  Shore. 

2.  Metro.  Analysis  of  the  financial 
data  submitted  by  Metro  reveals  that 
$68,595  will  be  required  to  construct  the 
proposed  station  and  operate  for  three 


months,  itemized  as  follows; 

Equipment  down  payment .  $6,400 

Equipment  payments  with  interest  (5 

months) .  8,195 

Buildings . 8,000 

Miscellaneous .  26,000 

Operating  costs  (3  month) .  20,000 


Total . $68,595 


To  meet  this  requirement,  Metro 
intends  to  rely  upon  existing  capital  of 
$8,000  and  deferred  credit  from  its 
equipment  supplier.  The  applicant, 
however,  has  failed  to  explain  the 
source  or  nature  of  this  claimed  existing 
capital  and  has  not  included 


documentation  regarding  the  existence 
of  any  deferred  credit  agreement  with 
its  equipment  supplier.  Since  Metro  has 
ndt  adequately  documented  the 
existence  or  any  or  its  claimed  sources 
of  funding,  a  general  Hnancial  issue  will 
be  specified. 

3.  Mystic.  Analysis  of  the  financial 
data  submitted  by  Mystic  reveals  that 
$104,532  will  be  required  to  construct  the 
proposed  station  and  operate  for  three 


months,  itemized  as  follows: 

Equipment  down  payment .  $1 ,588 

Equipment  payments  with  interest  (5 

months) . .  7,944 

Buildings..., . .'. .  17,500 

Miscellaneous .  37,500 

Operating  costs  (3  months) .  40,000 

Total . $104,532 


Mystic’s  miscellaneous  expenses 
include  $5,000  for  an  auxiliary  power 
supply.  To  meet  its  $104,532 
requirement,  the  applicant  will  rely 
totally  upon  its  partners’  contributions 
of  $100,000  in  new  capital.  Since 
Mystic’s  apparent  funding  deficit  is 
$4,532,  a  limited  Hnancial  issue  will  be 
speciHed. 

4.  Shore.  Analysis  of  the  Hnancial 
data  submitted  by  Shore  reveals  that 
$126,295  will  be  required  to  construct  the 
proposed  station  and  operate  for  three 


months,  itemized  as  follows: 

Equipment  down  payment .  $6,600 

Equipment  principal  payments  (5 

months) .  7,722 

Land .  50,000 

Buildings .  10,000 

Loan  payments  with  interest  (5 

months) .  973 

Miscellaneous .  21,000 

Operating  costs  (3  months) .  30,000 


Total .  $126,295 


To  meet  this  requirement.  Shore 
intends  to  rely  upon  new  capital  of 
$100,000,  a  loan  of  $40,000  and  deferred 
credit  from  its  equipment  supplier.  The 
applicant  has  not,  however,  documented 
any  of  the  aforementioned  sources  of 
funding.  The  $100,000  will  presumably 
come  from  Shore’s  two  principals,  but 
the  balance  sheets  submitted  are  that  of 
the  two  principals  and  their  respective 
spouses.  The  applicant  has  not  indicated 
that  the  principals’  spouses  will  enter 
into  this  business  venture.  In  addition. 
Shore  neither  explains  what  entity  will 
loan  it  $40,000  or  includes  a  copy  of  the 
loan  agreement  and  only  states  that 
more  information  concerning  the 
deferred  credit  arrangement  will  be 
forthcoming.  Since  Shore  has  also  not 
adequately  documented  the  existence  of 
any  of  its  claimed  sources  of  funding,  a 
general  Hnancial  issue  will  be  speciHed. 

5.  Sound.  Sound  Hied  (1)  a  petition  for 
leave  to  file  a  competing  application  for 
channel  272  in  Stonington,  Connecticut 
beyond  the  date  established  by  the 


Commission  for  Hling  such  applications; 
and  (2)  a  petition  to  deny  the 
applications  of  Metro,  Mystic  and  Shore. 
Regarding  its  Hrst  petition,  Sound  oHers 
no  explanation  for  its  failure  to  Hie  a 
timely  competing  application  beyond  the 
contention  that  it  learned  of  the 
proceeding  only  after  the  initial  cutoff 
date  for  accepting  applications  had 
expired.  This  explanation  is  insufficient 
to  constitute  good  cause  for  reopening 
the  competitive  process.  Therefore,  in 
the  interest  of  adminstrative  Hnality  and 
orderly  processing,  Sound’s  petition  for 
leave  to  Hie  its  application  will  be 
denied.  Secondly,  Sound  has  not 
established  standing  to  Hie  a  petition  to 
deny  as  it  is  neither  a  party  to  the 
proceeding,  nor  has  it  adequately 
demonstrated  that  its  interests  would  be 
adversely  affected  by  the  grant  of  any  of 
the  applications.  Moreover,  as  a  mere 
potential  applicant,  Sound’s  petition  to 
deny  concerns  only  comparative 
qualiHcations  of  the  three  applicants.  It 
would  be  inappropriate  for  us  to  address 
this  issue  at  ffiis  stage  of  the  proceeding. 
Therefore.  Sound’s  petition  to  deny  will 
be  dismisse'd  as  procedurally  defective. 

6.  Other  issues.  Data  submitted  by  the 
applicants  indicate  that  there  would  be 
a  signiHcant  difference  in  the  size  of  the 
areas  and  populations  which  would 
receive  service  from  the  proposals. 
Consequently,  for  the  purpose  of 
comparison,  the  areas  and  populations 
which  would  receive  FM  service  of  1 
mV/m  or  greater  intensity,  together  with 
the  availability  of  other  primary  aural 
services  in  such  areas,  will  be 
considered  under  the  standard 
comparative  issue  for  the  purpose  of 
determining  whether  a  comparative 
preference  should  accrue  to  any  of  the 
applicants. 

7.  Except  as  indicated  by  the  issues 
speciHced  below,  the  applicants  are 
qualiHed  to  construct  and  operate  as 
proposed.  However,  since  the  proposals 
are  mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

8.  Accordingly,  it  is  ordered,  that 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
speciHed  in  a  subsequent  Order,  upon 
the  following  issues: 

1.  To  determine  with  respect  to  Metro 
Broadcasting  Corporation  Inc.: 

(a)  the  source  and  availability  of 
funds  to  meet  its  expected  costs;  and 

(b)  in  light  of  the  evidence  adduced 
pursuant  to  (a)  above,  whether  the 
applicant  is  financially  qualified  to 
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construct  and  operate  the  proposed 
station 

2.  To  determine  with  respect  to  J. 
RusSeU  Patterson,  Robert  O.  King  and 
Paul  Sidney  Weinstein  dba  Stonington- 
Mystic  Broadcasting  Company: 

(a)  the  so\irce  and  availability  of 
additional  funds  over  and  above  the 
$100,000  indicated:  and 

(b)  in  light  of  the  evidence  adduced 
pursuant  to  (a)  above,  whether  the 
applicant  is  financially  qualified  to 
construct  and  operate  the  proposed 
station. 

3.  To  determine  with  respect  to 
Georgia  Blackmore  and  C^l  Perry  dba 
Shore  Broadcasting: 

(a)  the  source  and  availability  of 
funds  to  meet  its  expected  costs:  and 

(b)  in  light  of  the  evidence  adduced 
pursuant  to  (a)  above,  whether  the 
applicant  is  financially  qualified  to 
construct  and  operate  the  proposed 
station. 

4.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest 

5.  To  determine,  in  the  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

9.  It  is  further  ordered  that  Sound 
Communications,  Inc.’s  petition  for 
leave  to  file  a  competing  construction 
permit  application  is  denied. 

10.  It  is  further  ordered,  that  Soimd’s 
petition  to  deny  the  applications  of 
Metro,  Mystic  and  Shore  is  dismissed. 

11.  It  is  further  ordered,  that  to  avaO 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  {  1.221(c)  of  the 
Commission's  rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

12.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and 

§  73.3594(g)  of  the  Commission's  rules, 
give  notice  of  the  hearing  (either 
individually  or.  if  feasible  and 
consistent  with  the  rules,  jointly)  within 
the  time  and  in  the  manner  prescribed  in 
such  rule,  and  shall  advise  the 
Commission  of  the  publication  of  such 
notice  as  required  by  S  73.3594(g)  of  the 
Rules. 

Federal  Communications  Commission. 
Jerold  L  Jacobs, 

Chief.  Broadcast  Facilities  Division. 

(FR  Doc  ao-sae«7  pomI  lo-s-aa  a:4S  am] 
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[BC  Docket  Not.  80-57S—80-582:  File  Nos. 
BPCT-790716KQ] 

Texas  Television,  ine.,  et  s.1;  Hearing 
Designation  Order  De^nating 
Applications  for  Consolidated  Hearing 
on  Stated  Issues 

Adopted:  Septmnber  22, 1980. 

Released:  October  3, 196a 

In  re  applications  of  Texas  Television, 
Inc.,  Austin,  Texas,  BC  Docket  No.  80- 
678,  File  No.  BPCT-790716KG:  Austin 
Telecasting  Company,  Austin.  Texas,  BC 
Docket  No.  80-579,  File  No.  BPCT- 
791025KE:  Mountain  Laurel 
Broadcasting,  Inc..  Austin,  Texas,  BC 
Docket  No.  80-580,  File  No.  BPCT- 
791026KF:  Television  Corporation  of 
Central  Texas,  Austin,  Texas,  BC 
Docket  No.  80-581,  File  No.  BPCT- 
791026KG;  Pappas  Telecasting 
Incorporated,  Austin,  Texas,  BC  Docket 
No.  80-582,  File  No.  BPCT-791026KH;  for 
construction  permit. 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  for  authority  to  construct  a 
new  commercial  television  station  to 
operate  on  Channel  42,  Austin,  Texas. 

Television  Corporation  of  Central  Texas 

2.  Television  Corporation  of  Central 
Texas  (Television  Corporation)  relies 
upon  approximately  $2,715,815  to  meet 
its  proposed  expenditures,  itemized  as 
follows:  ‘ 

Net  deferred  credit  from  equipment 

loan . . . 41,794,790 

Net  bank  loan _ _ _ 645,625 

Loan  commitment  from  Wiiriam  E. 

Attaun,  Jr . 50.000 

New  capital,  stock  subscriptions .  20,000 

Paid-In  capital .  5,400 

Analysis  of  this  data  leads  to  the 
following  determinations: 

(a)  An  examination  of  Mr.  Allaun's 
balance  sheet  does  not  show  that  he 
possesses  sufficient  liquid  assets  to 
meet  this  commitment 

(b)  In  relation  to  the  stock 
subscriptions,  applicant  failed  to  submit 
the  signed  subscription  agreements  and 
the  subscribers'  balance  sheets 
evidencing  their  ability  to  meet  these 
commitments. 

(c)  Concerning  the  paid-in  capital. 
appUcant  submitted  no  balance  sheet 
evidencing  the  availability  of  this  capital. 

Therefore,  it  cannot  be  determined 
that  these  three  financial  sources  will  be 
available.  Nonetheless,  Television 
Corporation  has  shown  the  availability 


’Although  applicant  lailad  to  submit  page  2, 
Section  m.  FCC  Fonn  301,  the  information  requested 
therein  was  provided  in  narrative  form  (Exhibit  4, 
FCC  Form  301). 


of  $2,640,415  to  meet  its  proposed  costs 
and,  for  the  reasons  discussed  below,  an 
issue  inquiring  into  the  availability  of 
these  th^  sources  will  not  be  specified. 

3.  The  financial  data  submitted  by 
Television  Corporation  reveals  that  at 
least  $597451  will  be  required  to 
construct  and  operate  the  proposed 
station  for  three  months,  estimated  as 
follows: 

Equipment  except  antenna  tower  to 

be  leased.  Interest  payments  for  5 

months . . . . $119,673 

Buildings . 50,000 

Legal  imd  engineering  fees _  52,000 

Installation _ _ 25,000 

Miscellaneous _  5,000 

Operations  (3  months) _ 291403 

Bank  loan,  interest  payments  for  5 

months _ 54,375 

Land  and  tower  lease _ 

Applicant  states  that  it  will  lease  a 
tower  to  be  constructed  by  a  third  party, 
as  well  as  the  land  on  which  the  tower 
will  be  built  However,  applicant  has 
neither  established  the  cost  of  leasing 
these  facilities  nor  included  this  expense 
in  its  operational  costs.  Thus,  the  total 
cost  figure  cannot  be  determined. 
However,  since  applicant's  financial 
data  shows  the  availability  of  $2.043464 
above  the  ascertainable  costs,  we  can 
conclude  that  this  surplus  is  sxifficient  to 
cover  the  lease  cost  Therefore,  it 
appears  that  the  financial  resources 
available  to  the  applicant  are  sufficient 
to  meet  its  proposed  expenditures. 
Accordingly,  no  financial  issue  will  be 
specified  against  Television 
Corporation. 

Pappas  Telecasting  Inc. 

4.  Pappas  Telecasting  Incorporated 
(Pappas)  estimates  that  it  will  require 
approximately  $2,425,725  to  construct 
and  operate  the  proposed  station  for 
three  months.  To  meet  these  costs, 
applicant  intends  to  rely  entirely  upon  a 
$^000,000  loan  from  the  Bank  of 
America.  However,  applicant  has  not 
submitted  a  commitment  letter  from  the 
Bank,  evidencing  the  availability  of 
these  resources.  Accordingly,  a  limited 
financial  issue  will  be  spewed  against 
Pappas. 

5.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  these 
applications  are  mutually  exclusive, 
they  must  be  designated  for  hearing  in  a 
consolidated  proceeding  on  the  issues 
specified  below. 

6.  Accordingly,  it  is  ordered,  that, 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above-captioned 
applications  are  designated  for  hearing 
in  a  consolidated  proceeding,  to  be  held 
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before  an  Administrative  Law  Judge  at  a 
time  and  place  to  be  specified  in  a 
subsequent  order,  upon  the  following 
issues: ' 

1.  To  determine,  with  respect  to 
Pappas: 

(a)  Whether  it  has  $2,425,725  available 
to  meet  its  estimated  construction  and 
operational  expenses;  and 

(bj  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  the  foregoing  issue, 
applicant  is  financially  qualified  to 
construct  and  operate  as  proposed. 

2.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

7.  It  is  further  ordered,  that,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  §  1.221(c]  of  the 
Commission’s  rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplica t&  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

6.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.3594 
of  the  Commission’s  rules,  give  notice  of 
the  hearing  (either  individually  or,  if 
feasible  and  consistent  with  the  rules, 
jointly)  within  the  time  and  in  the 
manner  prescribed  in  such  rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  rules. 

Federal  Conununications  Commission. 
Jerold  L.  Jacobs, 

Chief,  Broadcast  Facilities  Division. 

|FR  Doc.  80-30848  Filed  10-2-80;  8:45  am] 
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[Report  No.  B-13] 

TV  Broadcast  Applications  Accepted 
for  Filing  and  Notification  of  Cutoff 
Date 

Cut-Ofi  Date:  November  14, 1980. 

Released;  October  3, 1980. 

Notice  is  hereby  given  that  the 
applications  listed  in  the  attached 
appendix  below  are  accepted  for  filing. 
Because  the  applications  listed  in  the 
attached  appendix  below  are  in  conflict 
with  applications  which  were  accepted 
for  filing  and  listed  previously  as  subject 
to  a  cut-off  date  for  conflicting 
applications,  no  application  which 
would  be  in  conflict  with  any 
application  listed  in  the  attached 


appendix  below  will  be  accepted  for 
filing. 

Petitions  to  deny  the  applications 
listed  in  the  attached  appendix  and 
minor  amendments  thereto  must  be  on 
file  with  the  Commission  not  later  than 
the  close  of  business  on  November  14, 
1980.  Any  application  previously 
accepted  for  filing  and  in  conflict  with 
any  application  listed  in  the  attached 
appendix  below  may  also  be  amended 
as  a  matter  of  right  not  later  than  the 
close  of  business  on  November  14, 1980. 
Amendments  filed  pursuant  to  this 
notice  are  subject  to  the  provisions  of 
§  73.3572(b)  of  the  Commission’s  rules. 

Federal  Gommunications  Commission. 
William  J.  Tricarico, 

Secretary. 

BPCT-800814KF  (new),  Colorado  Springs, 
Colorado,  Colorado  Springs  Family 
Broadcasting,  Inc.,  Channel  21,  ERP:  Vis. 
1130  kW;  HAAT:  2114  feet. 

BPCT-800708KF  (new),  Daytona  Beach. 
Florida,  Metrovision,  Inc.,  Channel  26,  ERP: 
Vis.  2675  kW;  HAAT:  1039  feet. 
BPCT-800808KF  (new).  New  Smyrna  Beach, 
Florida  Paytona  Beach  allocation), 

WTWV  Incorporated,  Channel  26,  ERP: 

Vis.  5000  kW;  HAAT:  990  feet. 
BPCT-800811KF  (new),  Daytona  Beach, 
Florida,  Life  Style  Broadcasting,  Inc., 
Channel  26,  ERP:  Vis.  5000  kW;  HAAT: 

1983  feet. 

BPCT-800811KE  (new),  Daytona  Beach, 
Florida,  Daytona  Broadcasting  Company, 
Inc.,  Channel  26,  ERP:  Vis.  2477  kW; 

HAAT:  951  feet. 

BPCT-800811KG  (new),  Daytona  Beach, 
Florida,  Daytona  Beach  Family  Television, 
Inc.,  Channel  26,  ERP:  Vis.  1569  kW; 

HAAT:  319  feet. 

BPCT-800811KH  (new),  Daytona  Beach, 
Florida,  Daytona  Beach  Television 
Corporation,  Channel  26,  ERP:  Vis.  1820 
kW:  HAAT:  1669  feet. 

BPCT-800718KE  (new),  Dayton,  Ohio,  Binder 
Broadcasting  of  Ohio,  Inc.,  Channel  45, 
ERP:  Vis.  5000  kW;  HAAT:  1166  feet. 
BPCT-800721KE  (new),  Dayton,  Ohio, 
Freedom  Broadcasting  Corporation, 
Channel  45,  ERP:  Vis.  1505  kW;  HAAT: 
1059  feet. 

BPCT-800516KO  (new  Major  Amendment), 
Kannapolis,  North  Carolina,  Community 
Action  Communications,  Inc.,  Channel  64, 
ERP:  Vis.  1400  kW;  HAAT:  552  feet. 
BPCT-800718KJ  (new  Major  Amendment), 
Albany,  New  York,  G  &  M  Broadcasting 
Corporation,  Channel  45,  EPP:  Vis.  1321 
kW;  HAAT:  1010  feet. 

BPCT-800721KI  (new),  Schenectady,  New 
York,  Union  Street  Video,  Inc.,  Channel  45, 
ERP:  Vis.  5000  kW;  HAAT:  875  feet. 
BPCT-800806KG  (new),  Wichita,  Kansas, 
Greater  Wichita  Telecasting,  Inc.,  Channel 
24,  ERP:  Vis.  2944  kW;  HAAT:  1023  feet. 
BPCT-800806KH  (new),  Akron,  Ohio,  Ebony 
Blackstar  Broadcasting  Corporation, 
Channel  55,  ERP;  Vis.  1808  kW;  HAAT:  334 
feet. 

BPCT-800806KI  (new).  Akron,  Ohio,  Rhema 
Television  Corporation,  Channel  55,  ERP: 
Vis.  2298  kW;  HAAT:  582  feet. 


BPCT-800806K)  (new),  Akron,  Ohio,  Akron 
Telecasting,  Inc.,  Channel  55,  ERP:  Vis. 
1247  kW;  HAAT:  957  feet. 
BPCT-800814KE  (new),  Richardson,  Texas, 
Richardson  Family  Television,  Inc., 
Channel  23.  ERP:  Vis.  776  kW;  HAAT:  305 
feet. 

BPCT-800814KG  (new),  Richardson,  Texas. 
Metroplex  Television,  Inc.,  Channel  23, 
ERP;  Vis.  2600  kW;  HAAT:  674  feet. 

[FR  Doc.  80-30849  Filed  10-2-80;  8:45  am] 

BILUNG  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  80-67] 

Los  Angeles  Steamship  Association  v. 
City  of  Los  Angeles;  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Los  Angeles  Steamship  Association 
against  The  City  of  Los  Angeles  was 
served  September  26, 1980.  Complainant 
alleges  that  Item  205(e)  of  respondent’s 
tariff  relating  to  pilotage  is  violative  of 
the  Shipping  Act.  1916. 

'This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline.  Hearing  in  this  matter,  if  any  is 
held,  shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61 
The  hearing  shall  include  oral  testimony 
and  cross-examination  in  the  discretion 
of  the  presiding  officer  only  upon  a 
proper  showing  that  there  are  genuine 
issues  of  material  fact  that  caimot  be 
resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents  or  that  the  nature  of 
the  matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record. 

Joseph  C.  Polking, 

Assistant  Secretary. 

[FR  Doc.  80-30752  Filed  10-2-80: 8:45  am]' 

BILUNG  CODE  6730-01-M 


GENERAL  ACCOUNTING  OFFICE 

Regulatory  Reports  Review;  Receipt  of 
Report  Proposals 

The  following  requests  for  clearance 
of  reports  intended  for  use  in  collecting 
information  from  the  public  were 
received  by  the  Regulatory  Reports 
Review  Staff,  GAO,  on  September  26, 
1980.  See  44  U.S.C.  3512  (c)  and  (d).  The 
purpose  of  publishing  this  notice  in  the 
Federal  Register  is  to  inform  the  public 
of  such  receipts. 

The  notice  includes  the  title  of  each 
request  received;  the  name  of  the  agency 
sponsoring  the  proposed  collection  of 
information;  the  agency  form  number,  if 
applicable;  and  the  frequency  with 
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which  the  information  is  proposed  to  be 
collected. 

Written  comments  on  the  proposed 
ICC  requests  are  invited  from  all 
interested  persons,  organizations,  public 
interest  groups,  and  affected  businesses. 
Because  of  the  limited  amount  of  time 
GAO  has  to  review  the  proposed 
requests,  comments  (in  triplicate]  must 
be  received  on  or  before  October  21, 

1980,  and  should  be  addressed  to  Mr. 
John  M.  Lovelady,  Senior  Group 
Director,  Regulatory  Reports  Review, 
United  States  General  Accoimting 
Office.  Room  5106,  441  G  Street,  NW, 
Washington,  DC  20548. 

Further  information  may  be  obtained 
from  Patsy  J.  Stuart  of  the  Regulatory 
Reports  Review  Staff,  202-275-3532. 

Interstate  Commerce  Commission 

The  ICC  requests  an  extension- 
without-change  clearance  of  Form  ACC- 
42,  Field  Report  of  Highway  Form  A. 
Information  relating  to  the  distribution 
of  wage  expenses  to  various  types  of 
carrier  service  is  reported  on  this  form 
by  600  intercity  motor  common  carriers 
of  general  freight.  All  carriers  are 
surveyed  once  every  four  years.  Data 
collected  on  Form  ACC-42  are  compiled 
and  published  to  provide  information  to 
carriers  for  ratemaking  processes.  The 
ICC  estimates  respondent  burden  to 
average  16  hours  per  response. 

The  ICC  requests  an  extension- 
without-change  clearance  of  Form  RE&I, 
Quarterly  Report  of  Revenues,  Expenses 
and  Income-Railroads,  required  to  be 
Bled  by  some  41  Class  I  line-haul 
railroads  pursuant  to  Section  1145  of  the 
Interstate  Commerce  Act.  Data  collected 
by  this  form  are  used  for  economic 
regulatory  purposes.  The  ICC  estimates 
reporting  burden  to  average  6  hours  per 
report. 

The  ICC  requests  an  extension- 
without-change  clearance  of  Form  TCS, 
Annual  Report  of  Freight  Commbdity 
Statistics,  required  to  be  fried  by  some 
634  Class  I  Motor  Carriers  of  Property 
prescribed  in  49  CFR  1248.  Data 
collected  by  this  form  are  used  for 
economic  regulatory  purposes.  Approval 
is  sought  for  continued  use  of  this  form 
for  one  data  collection  for  the  reporting 
year  1980.  Reports  are  mandatory  and 
available  for  public  use,  except  that 
trai^c  of  less  than  three  shippers  of  a 
single  commodity  may  be  excluded  and 
fried  in  a  supplemental  report  not  open 
to  public  inspection.  The  ICC  estimates 


that  reporting  burden  will  average  470 
hours  per  report. 

Norman  F.  Heyl, 

Regulatory  Reports  Review  Officer. 

(FR  Doc  80-30607  Filed  10-2.«>:  8:45  am] 

BILUNQ  CODC  iei0-01-« 


Regulatory  Reports  Review;  Receipt  of 
Report  Proposals 

The  following  requests  for  clearance 
of  reports  intended  for  use  in  collecting 
information  from  the  public  were 
accepted  by  the  Regulatory  Reports 
Review  Staff,  GAO,  on  September  29. 
1980.  See  44  U.S.C.  3512  (c)  and  (d).  The 
purpose  of  publishing  this  notice  in  the 
Federal  Register  is  to  inform  the  public 
of  such  receipts. 

The  notice  includes  the  title  of  each 
request  received;  the  name  of  the  agency 
sponsoring  the  proposed  collection  of 
information;  the  agency  form  number,  if 
applicable;  £md  the  frequency  with 
which  the  information  is  proposed  to  be 
collected. 

Written  comments  on  the  proposed 
OSM  requests  are  invited  from  all 
interested  persons,  organizations,  public 
interest  groups,  and  affected  businesses. 
Because  of  the  limited  amount  of  time 
GAO  has  to  review  the  proposed 
requests,  comments  (in  triplicate)  must 
be  received  on  or  before  October  21, 

1980,  and  should  be  addressed  to  Mr. 
John  M.  Lovelady,  Senior  Group 
Director,  Regulatory  Reports  Review, 
United  States  General  Accounting 
Offrce,  Room  5106,  441  G  Street,  NW., 
Washington,  DC  20548. 

Further  information  may  be  obtained 
from  Patsy  J.  Stuart  of  the  Regulatory 
Reports  Review  Staff,  202-275-3532. 

Office  of  Surface  Mining 

The  Offrce  of  Surface  Mining  (OSM), 
Department  of  the  Interior,  requests 
clearance  of  a  new  form,  OSM-47,  OSM 
Budget  Information  Report.  The  purpose 
of  this  form  is  to  provide  a  format  for 
obtaining  from  the  applicant  functional 
budget  reporting  data  to  be  submitted  by 
31  Mining  and  Mineral  Resomces  and 
Research  Institutes  (MMRRI).  Form 
OSM-47  is  to  be  part  of  the  grant 
application  of  a  research  grant.  OSM 
Regulations  30  CFR  890.10,  890.12  and 
890.13  require  applications  for  grants  to 
be  submitted  according  to  the 
requirement  of  OMB  Circular  A-110. 
OSM  developed  this  new  form  because 
the  OMB  Circular  A-110  does  not 
contain  a  standard  form  for  submitting  a 
frnancial  plan  with  a  grant  application. 
OSM  estimates  that  respondent  burden 
will  average  6  hours  per  report. 

The  OSM  requests  clearance  of  a  new 
form,  TS-7,  Program  Narrative 


Statement  or  Technical  Report.  The 
purpose  of  Form  TS-7  is  to  provide  a 
format  for  grant  recipients  to  submit  a 
statement  regarding  monitoring  and 
reporting  program  performance.  This 
reporting  requirement  is  set  forth  in 
Attachment  H  of  Circular  A-110.  The 
information  to  be  submitted  on  Form 
TS-7  is:  (a)  With  each  application,  a 
statement  establishing  goals  for  the 
period,  that  explains  Ae  establishment 
of  time  schedules,  projects  work  units 
by  time  periods,  lists  other  performance 
goals  and  benefrts  expected  to  be 
obtained  from  the  OSM  grant;  £tnd  (b) 
With  each  quarterly  Financial  Status 
Report,  SF-269,  a  performance 
statement  (Technical  Report)  from  a 
grantee  that  ensures  that  time  schedules 
are  being  met,  projected  work  units  by 
time  periods  are  being  accomplished, 
and  other  performance  goals  are  being 
achieved.  OSM  proposes  that  Form  TS-7 
shall  be  submitted  with  each  application 
and  submitted  quarterly  for  each 
allotment  grant,  scholarship/fellowship 
grant  and  each  research  grant.  OSM 
estimates  respondents  will  be  31  Mining 
and  Mineral  Resources  and  Research 
Institutes  and  that  reporting  burden  will 
average  10  hours  per  report. 

The  OSM  requests  clearance  of  a  new 
form.  TS-9,  Report  of  Funded 
Scholarship  and  Fellowships.  The 
purpose  of  Form  TS-0  is  to  provide  a 
format  for  submitting  a  brief  accounting 
of  individuals  receiving  assistance, 
including  freld  of  study,  degree  sought, 
and  the  amount  of  assistance  awarded 
for  a  scholarship/fellowship  grant.  This 
information  is  required  according  to  30 
CFR  890.13(d)(3).  It  proposes  that  Form' 
TS-g  be  submitted  semi-annually.  The 
OSM  estimates  that  repondents  will  be 
the  31  Mining  and  Mineral  Resources 
and  Research  Institutes  and  that 
reporting  burden  will  average  8  hours 
per  report. 

Norman  F.  Heyl, 

Regulatory  Reports  Review  Officer. 

(FR  Doc  80-30806  Filed  10-2-80;  8:45  am] 

BILLING  CODE  1610-01-y 


GENERAL  SERVICES 
ADMINISTRATION 

National  Capital  Region;  GSA’s  10-Year 
Space  Acquistlon  Program  In  the 
National  Capital  Region;  Intent  To 
Prepare  an  Environmental  Impact 
Statement  (EIS) 

The  General  Services  Administration 
(GSA)  National  Capital  Region  (NCR) 
intends  to  preptu^  an  Environmental 
Impact  Statement  on  GSA’s  Ten-Year 
Space  Acquistion  Program  in  the  NCR. 
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Description 

GSA  now  controls  64  million  square 
feet  of  space,  providing  work  stations 
for  over  265,000  employees  in  the  NCR. 
GSA  is  preparing  an  EIS  covering  the 
proposed  Ten-Year  Space  Acquistion 
Program.  As  part  of  this  effort,  GSA  will 
develop  procedures  to  evaluate  site 
specific  projects  against  the 
programmatic  statement  to  determine  if 
additional  environmental  review  is 
required.  In  this  manner  the  most 
environmentally  soimd  development 
patterns  may  be  chosen  and  site  specific 
problems  minimized,  by  recognizing 
issues  early  in  the  comprehensive 
planning  process. 

The  Scoping  Process 

The  scoping  for  this  EIS  consists  of  a 
request  for  Federal,  regional,  and  local 
agencies  to  assist  GSA  in  identifying  the 
appropriate  scope  of  this  project.  The 
agencies  contacted  will  be  those 
normally  consulted  under  the 
Intergovernmental  Cooperation  Act  and 
OMB  Circular  A-95  procedures.  Other 
organizations  concerned  with  area-wide 
development  and  environmental  issues 
will  also  be  invited  to  submit  comments 
on  the  appropriate  scope  of  the  EIS.  A 
meeting  will  not  be  held.  Comments 
should  be  forwarded  to:  Mr.  Thurlow  E. 
Tibbs,  Jr.,  General  Services 
Administration  (WPJF),  Planning 
Division,  National  Capital  Region,  7th 
and  D  Streets,  SW. — ^Room  7901, 
Washington,  DC  20407. 

Dated:  September  25. 1S80. 

Walter  V.  Kallaur, 

Regional  Administrator. 

[FR  Doc.  80-30734  Filed  10-2.80;  8:45  amj 

BILUNQ  CODE  6820-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  79N-0275;  DESI  Nos.  8615, 
9152, 9188, 10210,  and  50168] 

Certain  Ophthalmic  Combination' 
Drugs  for  Human  Use;  Drug  Efficacy 
Study  Implementation;  Revocation  of 
Exemption 

Correction 

In  FR  Doc.  80-26518  appearing  on 
page  57779  in  the  issue  of  Friday,  August 
29, 1980,  make  the  following  change:  ' 
In  column  three  of  page  57779,  in  item 
number  13,  change  “itoA  60-778;  Di- 
Hydrin  Ophtalmic  .  .  .”  to  read  “NDA 
60-788:  Di-Hydrin  Ophthalmic  .  .  .”. 


[Docket  Na  78G-0310] 

General  Bioscience,  Inc.;  Amended 
Notice  of  Filing  of  a  Petition  for 
Affirmation  of  GRAS  Status 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  notice  of  filing  of  the 
petition  (GRASP  8G0212)  proposing 
affirmation  that  chlorine  dioxide  used  in 
water  to  disinfect  fi^shly  slaughtered 
red  meat  carcasses  is  generalUy 
recognized  as  safe  (GRAS)  is  amended 
in  the  following  respects:  First,  General 
Bioscience,  Inc.,  replaces  Krey  Packing 
Co  and  Shared  Technology,  Inc.,  by 
assuming  the  responsibilify  of  the 
peitition.  Secondly,  the  concentration 
range  of  chlorine  dioxide  in  water  for 
^  such  use  is  changed  form  0.1  to  50  parts 
per  million  (ppm)  to  0.05  to  5  ppm. 

DATE:  Comments  by  December  2, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  J.  Lin,  Bureau  of  Foods  (HFF- 
335),  Food  and  Drug  Administration,  200 
C  St.  SW.,  Washington,  DC  20204,  202- 
426-8950. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  7, 1978  (43 
'  FR  51845),  a  notice  was  published  that  a 
•  petition  (GRASP  8G0212)  had  been  filed 
'  jointly  on  behalf  of  Krey  Packing  Co. 

I  and  Shared  Technology,  Inc.,  proposing 
I  affirmation  that  chlorine  dioxide  used  in 
I  water  to  disinfect  freshly  slaughtered 
I  red  meat  carcasses  in  GRAS.  This 
I  document  gives  public  notice  that  these 
I  two  companies  have  no  further  interest 
I  in  pursuing  this  petition  and  a  new 
j  company.  General  Bioscience,  Inc.,  214 
N.  Sarah  St.,  St.  Louis,  MO  63108,  has 
'  assumed  responsibility  for  the  petition. 

Additionally.  General  Bioscience,  Inc., 
requests  that  the  concentration  range  of 
chlorine  dioxide  in  water  used  to 
disinfect  fi'eshly  slaughtered  red  meat 
carcasses  be  changed  from  the  original 
treatment  range  of  0.1  to  50  ppm,  to  a 
new  treatment  range  of  0.05  to  5  ppm. 

Interested  persons  may.  on  or  before 
December  2, 1980,  review  the  petition 
and/ or  file  comments  (four  copies, 
identified  with  the  Hearing  Clerk  docket 
I  number  found  in  brackets  in  the  heading 
of  this  document)  with  the  Hearing  Clerk 
I  (HFA-305),  Food  and  Drug 
I  Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Comments 
shall  include  any  available  information 
that  would  be  helpful  in  determining 
whether  such  use  of  chlorine  dioxide  is 
or  is  not  GRAS.  A  copy  of  the  peitition 
and  received  comments  may  be  seen  in 
the  office  of  the  Hearing  Clerk,  between 


I  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  September  19, 1980. 

I  Sanford  A.  MilleT, 

Director,  Bureau  of  Foods. 

[FR  Doc.  80-30S22  Filed  lO-Z-80;  8:45  am| 

'  BILUNG  CODE  4110-03-M 

[Docket  No.  78N-0100] 

Viral  Vaccines  and  Immune  Globulins; 
Opportunity  for  Hearing  on  Intent  To 
Revoke  Certain  U.S.  Licenses 

I  AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  providing  a 
notice  of  opportimity  for  a  hearing  and 
is  inviting  comments  on  a  proposal  to 
revoke  licenses  for  certain  viral 
vaccines  and  therapeutically  related 
immune  globulins.  This  action 
implements  FDA’s  conclusions  based  on 
the  recommendations  of  an  advisory 
review  panel. 

dates:  The  licensees  may  submit  a 
written  request  for  a  hearing  by 
November  3, 1980,  and  any  data 
justifying  a  hearing  must  be  submitted 
by  December  2. 1980;  other  interested 
persons  may  submit  comments  on  the 
proposed  revocation  to  the  Hearing 
Clerk  by  December  2, 1980. 

ADDRESS:  Written  requests  for  hearing 
and  written  comments  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Falter,  Bureau  of  Biologies 
(HFB-620),  Food  and  Drug 
Administration,  8800  Rockville  Pike, 
Bethesda,  MD  20205,  301-443-1306. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  15, 1980  (45  FR 
25652),  FDA  announced  its  intention  to 
revoke  the  licenses  for  certain  viral 
vaccines  and  therapeutically  related 
immune  globulins.  This  decision  was 
based  on  the  recommendation  of  the 
Panel  on  Review  of  Viral  Vaccines  and 
Rickettsial  Vaccines  (the  Panel)  that  the 
products  are  unsafe,  ineffective,  or 
misbranded  (Category  II,  21  CFR 
601.25(f)(2))  or  that  the  data  are 
insufficient  to  classify  the  products  as 
safe  and  effective  (Category  III  B,  21 
CFR  601.25(f)(3)).  The  basis  of  the 
Panel’s  recommendation,  which  FDA 
adopts  as  grounds  for  revocation,  is 
contained  in  the  April  15, 1980  Federal 
Register  document. 

It  is  unnecessary  for  FDA  to  employ 
these  revocation  procedures  for  the 
licenses  covering  the  following  products 
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because,  at  the  request  of  the  licensees, 
these  licenses  have  already  been 
revoked:  Mumps  Immune  Globulin 
(Human),  manufactured  by  Travenol 
Laboratories,  Inc.,  Hyland  Division, 
License  No.  140  (product  license  revoked 
on  June  18, 1980);  Adenovirus  Vaccine, 
Adenovirus  and  Influenza  Virus 
Vaccines  Combined  Aluminum 
Phosphate  Adsorbed,  Poliomyelitis 
Vaccine,  and  Poliomyelitis  Vaccine 
Adsorbed,  manufactured  by  Parke- 
Davis,  Division  of  Warner-Lambert  Co. 
(formerly  named  Parke,  Davis  &  Co.), 
License  No.  1  (product  licenses  revoked 
on  July  29, 1980);  and  Poliomyelitis 
Vaccine  and  Smallpox  Vaccine, 
manufactured  by  Merck  Sharp  &  Dohme, 
Division  of  Merck  &  Co.,  Inc.,  License 
No.  2  (product  licenses  revoked  on  July 
29, 1980). 

FDA  is  proposing  to  revoke  the  U.S. 
License(s)  for  certain  viral  vaccines  and 
therapeutically  related  immune 
globulins  grouped  by  the  Panel  into  the 
following  regulatory  categories; 

1.  Category  II.  Biological  Products 
determined  to  be  unsafe  or  ineffective  or 
to  be  misbranded  and  should  not 
continue  in  interstate  commerce: 

Mumps  Immune  Globulin  (Human) 
(Hyparotin),  Cutter  Laboratories,  Inc., 

4th  and  Parker  Sts.,  Berkley,  CA  94710, 
License  No.  8. 

2.  Category  IIIB.  Biological  Products 
for  which  available  data  are  insufficient 
to  classify  their  safety  and  effectiveness 
and  should  not  continue  in  interstate 
commerce:  Measles  Immune  Globulin 
(human),  Lederle  Laboratories,  Division 
American  Cyanamid  Co.,  Middletown 
Rd.,  Pearl  River,  NY  10965,  License  No. 

17.  As  stated  in  the  April  l5, 1980 
Federal  Register,  revocation  of  this 
product  license  is  also  based  on 

§  601.5(b)(2)  (21  CFR  601.5(b)(2)) 
because  matiufacture  has  been 
discontinued  to  such  an  extent  that  a 
meaningful  inspection  caimot  be  made. 

Pursuant  to  §  12.21(b)  (21  CFR 
12.21(b)).  FDA  is  offering  an  opportunity 
for  a  hearing  on  the  proposed  revocation 
of  existing  licenses  for  products  in  these 
categories.  A  written  request  for  a 
hearing  by  a  licensee  may  be  submitted 
to  the  Hearing  Clerk,  Food  and  Drug 
Administration,  by  November  3, 1980, 
and  any  data  justifying  a  hearing  must 
be  submitted  by  December  2, 1980:  other 
interested  persons  may  submit 
comments  on  the  proposed  revocation  to 
the  Hearing  Clerk,  Food  and  Drug 
Administration  by  December  2, 1980. 

The  procedures  and  requirements 
governing  this  Notice  of  Opportunity  for 
Hearing,  other  comments,  a  grant  or 
denial  of  hearing,  a  notice  of  appearance 
and  request  for  hearing,  the  submission 
of  data,  and  information  and  analyses  to 


justify  a  hearing  are  contained  in  21  CFR 
Part  12  and  21  CFR  314.200.  See  21  CFR 
601.7(A). 

The  failure  of  a  licensee  to  flle  timely 
written  appearance  and  request  for  a 
hearing  constitutes  an  election  of  the 
licensee  not  to  avail  itself  of  the 
opportunity  for  a  hearing  concerning  the 
proposed  license  revocation  and  a 
waiver  of  any  contentions  governing  the 
legal  status  of  the  product  at  issue.  Any 
such  product  may  not  thereafter  lawfully 
be  marketed,  and  FDA  will  initiate 
appropriate  regulatory  action  to  remove 
such  product  from  the  market.  Any 
biological  product  marketed  without  an 
approved  license  is  subject  to  regulatory 
action  at  any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  a  hearing 
that  there  is  no  genuine  and  substantial 
issue  of  fact  that  precludes  the  • 
revocation  of  the  license,  or  when  a 
request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  licensee  requesting  the 
hearing,  making  findings  and 
conclusions  that  justify  denying  a 
hearing. 

All  submissions  pursuant  to  this 
notice  shall  be  filed  in  four  copies, 
except  that  individuals  may  submit  one 
copy.  Submissions  are  to  be  identified 
with  the  Hearing  Clerk  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Such  submissions,  except  for 
data  and  information  prohibited  from 
public  disclosure  pursuant  to  21  U.S.C. 
331(j)  or  18  U.S.C.  1905,  may  be  seen  in 
the  offlce  of  the  Hearing  Clerk,  Food  and 
Drug  Administration,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

(Public  Health  Service  Act  (sec.  351,  58  Stat. 
702  as  amended  (42  U.S.C.  262)]  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (secs. 
201,  502,  505,  701,  52  Stat.  1040-1042  as 
amended,  1050-1053  as  amended,  1055-1056 
as  amended  by  70  Stat.  919  and  72  Stat.  946 
(21  U.S.C.  321,  352,  355,  371))) 

Dated:  September  25, 1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  A  ffairs. 

[FR  Doc.  80-30523  Filed  10-2-80;  8:45  am] 
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summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Adminish'ation  (FDA).  This  notice  also 
sets  forth  a  summary  of  the  procedures 
governing  committee  meetings  and 
methods  by  which  interested  persons 
may  participate  in  open  public  hearings 
conducted  by  the  committees  and  is 
issued  imder  section  10(a)  (1)  and  (2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770-776  (5  U.S.C. 
App.  I)),  and  FDA  regulations  (21  CFR 
Part  14)  relating  to  advisory  committees. 
The  following  advisory  committee 
meetings  are  announced: 

Dental  Device  Section  of  the 
Ophthalmic;  Ear,  Nose,  and  Throat;  and 
Dental  Devices  Panel 

Date,  time  and  place. — October  20 
and  21, 9  a.m.,  Rm.  1813,  200  C  St.  SW.: 
Washington,  DC. 

Type  of  meeting  and  contact  person. — 
Open  public  hearing,  October  20, 9  a.m., 
to  10  a.m.;  open  committee  discussion, 
October  20. 10  a.m.  to  4  p.m.,  October  21, 
9  a.m.  to  12  m.;  D.  Gregory  Singleton, 
Bureau  of  Medical  Devices  (HFK-460), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7536. 

General  function  of  the  Committee. — 
The  Committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  appropriate 
recommendations  for  their  regulation. 

Agenda— Open  public  hearing. — 
Interested  persons  may  present  data, 
information,  or  views^  orally  or  in 
writing,,  on  issues  pending  before  the 
Committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  by  October  8, 1980,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  persent,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  Committee  discussion. — Combe, 
Inc.,  will  present  data  in  the  form  of  a 
petition  for  reclassiflcation  of  their 
device  called  “Sea  Bond",  intended  to 
increase  retention  of  denture  prosthetic 
devices.  Dr.  Gerhard  Brauer  from  the 
National  Bureau  of  Standards  will 
review  studies  which  have  been  done  to 
find  a  suitable  substance  to  make 
denture  based  resins  radiopaque.  The 
Section  will  review  a  premarket 
approval  application  for  a  device  used 
to  repair  periodontal  defects  and  will 
discuss  the  content  of  protocols  for  the 
clinical  study  of  endosseous  implants. 

Applications  for  reimbursement. — 
Must  be  received  by  October  10, 1980. 
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Technical  Electronic  Product  Radiation 
Safety  Standards  Committee  (TEPRSSC) 

Date,  time,  and  place. — December  3, 1 
p.m.,  and  December  4.  9  a.m., 

Conference  Rm.  416,  Bureau  of 
Radiological  Health.  12720  Twinbrook 
Parkway,  Rockville,  MD. 

Type  of  meeting  and  contact  person. — 
Open  committee  discussion.  December 
3, 1  p.m.  to  4:30  p.m.;  open  public 
comment,  December  4, 9  ami.  to  10  a.m.: 
open  committee  discussion.  December  4, 
10  a.m.  to  4:30  p.m.;  Zorach  R.  Glaser 
(HFX-460).  Bureau  of  Radiological 
Health,  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD  20857, 
301-443-3429. 

General  function  of  the  Committee. — 
The  Committee  advises  on  technical 
feasibility,  reasonableness,  and 
practicability  of  performance  standards 
for  electronic  products  to  control  the 
emission  of  radiation,  imder  42  U.S.C. 
263(f)(lKA). 

Agency— Open  public  comment. — 

Any  interested  person  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
Committee.  Those  who  desire  to  make 
such  a  presentation  should  notify  the 
contact  person  in  writing  before 
November  12, 1980,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
data,  information  or  views  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an  indication 
of  the  approximate  time  desired  for  their 
presentation.  This  will  permit 
distribution  and  advance  review  by 
Committee  members  and  Agency  staff. 

Open  committee  discussion. — ^The 
Committee  will  discuss  draft 
amendments  to  the  laser  standard,  and 
possibly  the  public  response  to  the 
Notice  of  Intent  on  the  same  issue.  It  is 
anticipated  that  brief  informational 
presentations  and  a  standards  update 
will  be  presented  by  Agency  staff  to  the 
Committee. 

Applications  for  reimbursement. — 
Must  be  filed  by  October  14, 1980. 

Parking  is  available  adjacent  to  the 
Parklawn  Bldg,  (approximately  one 
block  distant),  5600  Fishers  Lane, 
Rockville,  MD,  at  a  cost  of  $4.00  per  day. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  annoimced  in  this 


notice,  llie  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
pulic  hearing  represents  a  mininnim 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee’s  work. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attend!^  the  hearing  who 
does  not  in  advance  of  the  meeting 
requrest  an  opportunity  to  speak  vi^  be 
allowed  to  make  an  oral  presentation  at 
the  hearing’s  conclusion,  if  time  permits, 
at  the  chairman’s  discretion. 

Persons  interested  in  specific  agenda 
itmes  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion.  . 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Administrative 
Proceedings  Staff  (HFA-305),  Food  and 
Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday.  The  FDA 
regulations  relating  to  public  advisory 
committees  may  be  found  in  21  CFR  Part 
14. 

Applications  for  reimbursement  for 
participation  in  the  meetings  listed 
above  should  be  sent  to  the  Office  of 
Consumer  Affairs  (HFE-90),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  radier  than  to  the 
Hearing  Cleric  as  prescribed  in  §  10.210 
of  the  regulations  (21  CFR  10.210).  If  you 
wish  to  submit  an  application  or  wish 
more  information  regarding  the 
reimbursement  program,  please  call  301- 
443-5006. 

FDA  has  established  expedited 
procedures  for  review  of  any  application 
for  reimbrusement  for  participation  in 
the  meetings  announced  in  this  notice. 
The  Office  of  Consumer  Affairs,  FDA, 
will  file  any  application  for 
reimbursement  for  participation  in  the 


meetings  announced  in  this  notice  in  the 
docket  for  this  notice. 

Dated:  September  29. 1980. 

Wiiliam  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  80-30730  Piled  lO-Z-SOt  ft45  aal 
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Advisory  Committee;  Meeting 
agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  This  notice  annoimces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  sets  forth  a  summary  of  the 
procedures  governing  committee 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  conducted  by  the 
committees  and  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  86  Stat 
770-776  (5  U5.C.  App.  I)),  and  FDA 
regulations  (21  CFR  Part  14)  relating  to 
advisory  committees.  The  following 
advisory  committee  meeting  is 
announced: 

Fertility  and  Maternal  Health  Drugs 
Advisory  Committee 

Date,  time,  and  place. — October  23, 
1980,  Conference  Rm.  F,  Parklawn  Bldg., 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. — 
Open  public  hearing,  October  23, 9  a.m. 
to  10  am.;  open  committee  discussion, 
October  23, 10  a.m.  to  5  p.m.;  A.  T. 
Gregoire,  Bureau  of  Drugs  (HFD-130), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443-3520. 

General  function  of  the  Committee. — 
The  Committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  presently  marketed  and 
new  prescription  drug  products 
proposed  for  marketing  for  use  in  the 
practice  of  obstetrics  and  gynecology. 

Agenda — Open  public  hearing. — Any 
interested  person  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
Committee. 

Open  Committee  discussion. — The 
Committee  will  discuss  the  safety  of 
marketed  high-dose  estrogen  oral 
contraceptives  and  estradiol  pellets  for 
treatment  of  the  menopause. 

Applications  for  reimbursement. — 
Must  be  received  by  October  14, 1980. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
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hearing,  (2)  an  open  conunittee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  bo  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee’s  work. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  armoimced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman’s  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Administrative 
Proceedings  Staff  {HFA-305),  Food  and 
Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday.  The  FDA 
regulations  relating  to  public  advisory 
committees  may  be  found  in  21  CFR  Part 
14. 

Applications  for  reimbursement  for 
participation  in  the  meeting  listed  above 
should  be  sent  to  the  Office  of  Consumer 
Affairs  (HFE-90),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  rather  than  to  the 
Hearing  Clerk  as  prescribed  in  §  10.210 
of  the  regulations  (21  CFR  10.210).  If  you 
wish  to  submit  an  application  or  wish 
more  information  regarding  the 


reimbursement  program,  please  call  301- 
443-5006. 

FDA  has  established  expedited 
procedures  for  review  of  any  application 
for  reimbursement  for  participation  in 
the  meeting  announced  in  this  notice. 
The  Office  of  Consumer  Affairs,  FDA, 
will  file  any  application  for 
reimbursement  for  participation  in  the 
meeting  announced  in  this  notice  in  the 
docket  for  this  notice. 

Dated;  September  26, 1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  A ffairs. 

[FR  Doc.  80-30738  Filed  10-2-80;  8:45  am) 
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Public  Health  Service 

Assistant  Secretary  for  Health 

Community  Health  Centers  Under 
Section  330  of  the  Public  Health 
Service  Act;  Delegations  of  Authority 
to  the  Administrator,  Health  Services 
Administration,  et  al. 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  by  the 
Secretary  of  Health  and  Human  Services 
to  the  Assistant  Secretary  for  Health  on 
August  11, 1980  (45  FR  62905)  the 
following  delegation  and  redelegations 
have  been  made  regarding  the 
authorities  for  a  Commimity  Health 
Centers  Program  under  section  330  of 
the  Public  Health  Service  Act  (42  U.S.C. 
254c).  as  amended. 

1.  Delegation  from  the  Acting 
Assistant  Secretary  for  Health  to  the 
Administrator,  Health  Services 
Administration,  with  authority  to 
redelegate,  of  all  the  authorities 
delegated  to  the  Assistant  Secretary  for 
Health  under  section  330  of  the  Public 
Health  Service  Act,  as  amended. 

2.  Redelgation  from  the  Acting 
Administrator.  Health  Services 
Administration,  to  the  Regional  Health 
Administrators,  with  authority  to 
redelegate,  of  the  authority  under 
section  330  of  the  Public  Health  Service 
Act,  as  amended,  to  administer  grants 
for  the  Commimity  Health  Centers 
within  their  respective  regions,  other 
than  grants  which  are  national  or 
multiregional  in  scope. 

3.  Redelegation  from  the  Acting 
Administrator,  Health  Services 
Administration,  to  the  Director,  Bureau 
of  Community  Health  Services,  Health 
Services  Administration,  with  authority 
to  redelegate,  of  all  the  authorities 
delegated  to  the  Administrator,  Health 
Services  Administration,  for  the 
Community  Health  Centers  under 
section  330  of  the  Public  Health  Service 


Act,  as  amended,  except  those 
authorities  speciHcally  delegated  by  the 
Administrator,  Health  Services 
Administration,  to  the  Regional  Health 
Administrators.  This  delegation  includes 
authority  for  administration  of  grants 
that  are  national  or  multiregional  in 
scope. 

TTie  June  "23, 1978  delegation  (43  FR 
29034)  by  the  Assistant  Secretary  for 
Health  to  the  Administrator,  Health 
Services  Administration,  has  been 
superseded  insofar  as  it  pertains  to 
section  330  of  the  Public  Health  Service 
Act  relating  to  community  health 
centers.  The  November  25, 1975 
delegation  (40  FR  58166)  by  the 
Assistant  Secretary  for  Health  to  the 
Regional  Health  Administrators  of 
autiiiority  under  section  330  of  the  Public 
Health  Service  Act  has  also  been 
superseded.  Provision  has  been  made 
for  previous  delegations  and 
redelegations  to  other  officials  within 
the  Health  Services  Administration  and 
the  Public  Health  Service  Regional 
Offices  of  authorities  under  section  330 
of  the  Public  Health  Service  Act  to 
continue  in  effect  for  no  more  than  90 
days  from  the  effective  date  of  the  , 
above  delegations  but  only  to  the  extent 
that  they  are  consistent  with  the  above 
delegations. 

The  above  delegation  and  redelegations 
were  effective  on  August  27, 1980. 

Dated;  August  27, 1980. 

Charles  Miller, 

Acting  Assistant  Secretary  for  Health. 

(FR  Doc.  80-30740  Filed  10-2-80;  8:45  am] 

BILLING  CODE  4110-84-M 


Public  Health  Service 

Primary  Care  Research  and 
Demonstration  Projects;  Delegations 
of  Authority  to  the  Administrator, 
Health  Services  Administration,  et  al. 

Notice  is  hereby  given  that  the 
following  delegation  and  redelegations 
have  been  made  regarding  the  Primary 
Care  Research  and  Demonstration 
Projects  under  section  340  of  the  Public 
Health  Service  Act  (42  U.S.C.  256),  as 
amended. 

1.  Delegation  from  the  Assistant 
Secretary  for  Health  to  the 
Administrator,  Health  Services 
Administration,  with  authority  to 
redelegate,  of  all  the  authorities 
delegated  to  the  Assistant  Secretary  for 
Health  (45  FR  62909)  under  section  340 
of  the  Public  Health  Service  Act  (42 
U.S.C.  256),  as  amended.  The  delegation 
to  the  Assistant  Secretary  for  Health 
excluded  the  authorities  to  issue 
regulations  and  submit  reports  to 
Congress  and  was  made  subject  to  the 
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limitations  set  forth  in  section  340(c)(1) 
and  section  340(g)(4)  of  the  Public 
Health  Service  Act. 

2.  Redelegation  from  the 
Administrator,  Health  Services 
Administration,  to  the  Regional  Health 
Administrators,  with  authority  to 
redelegate,  of  the  authority  under 
section  340  of  the  Public  Health  Service 
Act  (42  U.S.C.  256),  as  amended,  to 
administer  grants  for  the  Primary  Care 
Research  and  Demonstration  Projects 
within  their  respective  regions.  The 
delegation  to  the  Regional  Health 
Administrators  was  made  subject  to  the 
limitations  set  forth  in  section  340(c)(1) 
and  section  340(g)(4)  of  the  Public 
Health  Service  Act. 

3.  Redelegation  from  the 
Administrator,  Health  Services 
Administration,  to  the  Director,  Bureau 
of  Community  Health  Services,  Health 
Services  Administration,  with  authority 
to  redelegate,  of  all  the  authorities 
delegated  to  the  Administrator,  Health 
Services  Administration,  for  Primary 
Care  Research  and  Demonstration 
Projects  under  section  340  of  the  Public 
Health  Service  Act  (42  U.S.C.  2560,  as 
amended,  except  those  specihcally 
delegated  to  the  Regional  Health 
Administrators.  The  delegation  to  the 
Director,  Bureau  of  Community  Health 
Services  was  made  subject  to  the 
limitations  set  forth  in  section  340(c)(1) 
and  section  340(g)(4). 

The  above  delegation  and  redelegations 
were  effective  on  August  22, 1980. 

Dated:  August  22, 1980. 

Julius  B.  Richmond, 

Assistant  Secretary  for  Health. 

|FR  Doc.  80-30746  Filed  10-2-80;  4:15  pm] 

BILUNQ  CODE  4110-84-M 


Program  to  Deter  Smoking  and  Use  of 
Alcoholic  Beverages  Among  Children 
and  Adolescents;  Delegation  of 
Authority  to  the  Director,  Center  for 
Disease  Control 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  made  by 
the  Secretary  of  Health  and  Human 
Services  to  die  Assistant  Secretary  for 
Health  on  August  11, 1980  (45  FR  62905), 
the  Assistant  Secretary  for  Health  has 
delegated  to  the  Director,  Center  for 
Disease  Control,  with  authority  to 
redelegate,  the  authority  under  section 
402(a)(2)  of  the  Health  Services  and 
Centers  Amendments  of  1978,  Pub.  L 
95-626  (42  U.S.C.  247b-2(a)(2)) 
concerning  grants  in  meeting  the  costs  of 
demonstrations  and  evaluations  of 
programs  designed  to  deter  smoking  and 
the  use  of  alcoholic  beverages  among 
children  and  adolescents. 


The  above  delegation  became  effective 
August  11, 1980. 

Dated:  August  11, 1980. 

Julius  B.  Richmond, 

Assistant  Secretary  for  Health. 

(FR  Doc.  80.30^41  Filed  10-2-80;  8:45  am] 

BILLING  CODE  4110-SS-M 


Sharing  of  Medical  Care  Facilities  and 
Resources;  Delegations  of  Authority 
to  the  Administrator,  Alcohol,  Drug 
Abuse,  and  Mental  Health 
Administration,  et  ai. 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  by  the 
Secretary  of  Health  and  Human  Services 
to  the  Assistant  Secretary  for  Health  on 
August  20, 1980  (45  FR  63360)  the 
following  delegation  and  redelegations 
have  been  made  regarding  the  sharing  of 
medical  care  facilities  and  resources 
under  section  327A  of  the  Public  Health 
Service  Act  (42  U.S.C.  254a),  as 
amended. 

1.  Delegation  from  the  Assistant 
Secretary  for  Health  to  the 
Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration,  with 
authority  to  redelegate,  of  all  the 
authority  delegated  to  the  Assistant 
Secretary  for  Health  under  section  327A 
of  the  Public  Health  Service  Act,  as 
amended,  insofar  as  they  pertain  to  the 
sharing  of  medical  care  facilities  and 
resources  under  the  jurisdiction  of  the 
Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration. 

2.  Redelegation  from  the 
Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration,  to 
the  Director,  National  Institute  on  Drug 
Abuse,  with  authority  to  redelegate,  of 
all  the  authority  delegated  to  the 
Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration, 
under  section  327A  of  the  Public  Health 
Service  Act,  as  it  relates  to  programs  of 
the  National  Institute  on  Drug  Abuse. 

3.  Redelegation  from  the 
Administrator,  Alcohol,  Drug  Abuse* 
and  Mental  Health  Administration,  to 
the  Director,  National  Institute  of 
Mental  Health,  with  authority  to 
redelegate,  of  all  the  authority  delegated 
to  the  Administrator,  Alcohol,  Drug 
Abuse,  and  Mental  Health 
Administration,  under  section  327A  of 
the  Public  Health  Service  Act  as  it 
relates  to  programs  of  the  National 
Institute  of  Mental  Health. 

Previous  delegations  to  the 
Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration,  of 
the  authority  to  share  medical  care 
facilities  and  resources  have  been 
superseded.  Provision  has  been  made 
for  previous  delegations  and 


redelegations  made  to  other  officials 
within  the  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration  of  the 
authority  to  share  medical  care  facilities 
and  resources  to  continue  in  effect  for 
no  longer  than  90  days  from  the  effective 
date  of  the  delegation  to  the 
Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration. 

The  above  delegation  and  redelegations 
became  effective  on  September  24, 1980. 

Dated:  September  24, 1980. 

Julius  B.  Richmond, 

Assistant  Secretary  for  Health. 

(FR  Doc.  80-30744  Filed  10-2-80;  8:45  am] 

BILUNQ  CODE  4110-SS-M 


Sharing  of  Medical  Care  Facilities  and 
Resources;  Delegation  of  Authority  to 
the  Administrator,  Health  Services 
Administration,  et  al. 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  by  the 
Secretary  of  Health  and  Human  Services 
to  the  Assistant  Secretary  for  Health  on 
August  20, 1980  (45  F.R.  63360)  the 
following  delegation  and  redelegation 
has  been  made  regarding  the  sharing  of 
medical  care  facilities  and  resources 
under  section  327A  of  the  Public  Health 
Service  Act  (42  U.S.C.  254a),  as 
amended. 

1.  Delegation  from  the  Assistant 
Secretary  for  Health  to  the 
Administrator,  Health  Services 
Administration,  with  authority  to 
redelegate,  of  the  authority  delegated  to 
the  Assistant  Secretary  for  Health  under 
Section  327A  of  the  Public  Health 
Service  Act,  as  amended,  insofar  as  they 
pertain  to  the  sharing  of  medical  care 
facilities  and  resources  under  the 
jurisdiction  of  the  Administrator,  Health 
Services  Administration. 

2.  Redelegation  from  the  Acting 
Administrator,  Health  Services 
Administration,  to  the  Bureau  Directors, 
Health  Services  Administration,  with 
authority  to  redelegate,  of  all  the 
authority  delegated  to  the 
Administrator,  Health  Services 
Administration,  under  Section  327A  of 
the  Public  Health  Service  Act,  as 
amended,  as  they  pertain  to  carrying  out 
the  mission  of  their  respective  bureaus. 

Previous  delegations  to  the 
Administrator.  Health  Services 
Administration,  of  the  authority  to  share 
medical  care  facilities  and  resources 
have  been  superseded.  Provision  has 
been  made  for  previous  delegations  and 
redelegations  made  to  other  officials 
within  the  Health  Services 
Administration  of  the  authority  to  share 
medical  care  facilities  and  resources  to 
continue  in  effect  for  no  longer  than  90 
days  from  the  effective  date  of  the 
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delegation  to  the  Administrator,  Health 
Services  Administration. 

The  above  delegation  and  redelegation 
became  effective  on  September  24. 1980. 

Dated:  September  24, 1960. 

Julius  B.  Richmond, 

Assistant  Secretary  for  Health. 

|FR  Doc  80-30745  Fiied  10-2-80;  8:45  un) 

BILLING  CODE  4110-«5-M 


Sharing  of  Medical  Care  Facilities  and 
Resources;  Delegations  of  Authority 
to  the  Director,  National  Institutes  of 
Health 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  by  the 
Secretary  of  Health  and  Human  Services 
to  the  Assistant  Secretary  for  Health  on 
August  20, 1980  (45  FR  63360}  the 
Assistant  Secretary  for  Health  has 
delegated  to  the  Director,  National 
Institutes  of  Health,  with  authority  to 
redelegate,  all  the  authority  delegated  to 
the  Assistant  Secretary  for  Health  under 
section  327A  of  the  Public  Health 
Service  Act  (42  U.S.C.  254a),  as 
amended,  as  they  pertain  to  the  sharing 
of  medical  care  facilities  and  resources 
under  the  jurisdiction  of  the  Director, 
National  Institutes  of  Health. 

Previous  delegations  to  the  Director, 
National  Institutes  of  Health,  of  the 
authority  to  share  medical  care  facilities 
and  resources  have  been  superseded. 
Provision  has  been  made  for  previous 
delegations  and  redelegations  made  to 
other  officials  within  the  National 
Institutes  of  Health  of  the  authority  to 
share  medical  care  facilities  and 
resources  to  continue  in  effect  for  no 
longer  than  90  days  from  the  effective 
date  of  the  delegation  to  the  Director, 
National  Institutes  of  Health. 

The  delegation  to  the  Director,  National 
Institutes  of  Health,  became  effective  on 
September  24, 1980. 

Dated:  September  24, 1980. 

Julius  B.  Richmond, 

Assistant  Secretary  for  Health. 

|FR  Doc.  80-30743  Filed  10-2-80;  8:45  amj 
BILUNO  CODE  4110-08-M 


Privacy  Act  of  1974;  New  System  of 
Records 

agency:  Department  of  Health  and 
Human  Services  Public  Health  Services. 
AcnoH:  Notification  of  a  new  system  of 
records:  Three  Mile  Island  mental  health 
survey,  respondent  records,  HHS/ 
ADAMHA/NIMH,  09-30-0035. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Public  Health  Service  (HiS)  is 
publishing  notice  of  a  proposal  to 


establish  a  new  system  of  records 
entitled  “Three  Mile  Island  Mental 
Health  Survey,  Respondent  Records, 
HHS/ADAMHA/NIMR”  The  Disaster 
Assistance  and  ^ergency  Mental 
Health  Section,  Division  of  Special 
Mental  Health  Programs,  National 
Institute  of  Mental  Health,  is  responsible 
for  the  system. 

The  purpose  of  the  systmn  is  to  enable 
the  Government  to  arrange  followup 
study  to  the  currently-funded  research 
project  entitled  “The  Mental  Health  of 
Residents  Near  the  Three  Mile  Island 
Reactor:  A  Comparative  Study  of 
Selected  Groups.”  PHS  invites 
interested  persons  to  submit  comments 
on  the  proposed  routine  uses  on  or 
before  November  3, 1980. 

DATE:  PHS  has  sent  a  Report  of  New 
System  to  the  Congress  and  to  the  Offfce 
of  Management  and  Budget  on 
September  25, 1980.  Hie  system  of 
records  will  be  effective  60  days  from 
the  date  submitted  to  OMB  unless  PHS 
receives  comments  on  the  routine  uses 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Comments  should  be 
addressed  to:  Privacy  Act  O^icer, 
National  Institute  of  Mental  Health,  5600 
Fishers  Lane,  Room  7-93,  Rockville, 
Maryland  20857. 

Comments  received  will  be  available 
for  inspection  at  the  above  address 
during  the  hours  of  8:30  a.m.  to  4:30  p.m. 
on  working  days. 

FOR  FURTHER  INFORMATION  CONTACT: 

Privacy  Act  Officer,  National  Institute  of 
Mental  Health,  5600  Fishers  Lane,  Room 
7-93,  Rockville,  Maryland  20857,  (301) 
443-3769. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  new  system  of  records  is  an 
integral  part  of  a  research  project  which 
is  funded  under  contract  with  the 
University  of  Pittsburgh.  The 
Department  of  Health  and  Human 
Services  is  currently  reexamining  the 
applicability  of  the  Privacy  Act  to 
records  maintained  by  organizations 
under  contract  with  the  Department.  It  is 
recognized  that  the  proposal  to  apply 
the  provisions  of  the  Privacy  Act  to 
these  records  may  later  be  found  to 
provide  broader  coverage  than  is 
required  by  the  Act. 

The  system  is  created  in  order  to 
enable  ^e  Government  to  arrange  for 
followup  study  at  a  later  date.  The 
purpose  of  the  study  presendy 
underway  is  to  assess  the  mental  health 
of  residents  of  the  Three  Mile  Island 
vicinity  who  are  thought  to  have  been 
particularly  affected  by  the  stress  of  the 
nuclear  reactor  accident  which  occurred 
on  March  28, 1979,  by  virtue  of  their 
occupation  (workers  in  the  nuclear 


power  plant),  their  psychological  status 
(mental  health  system  clients),  or  their 
familial  status  (mothers  of  young 
children).  If  the  current  study  indicates 
that  mental  health  problems  have 
occurred  in  the  Three  Mile  Island  area 
in  the  wake  of  the  nuclear  powm* 
accident,  a  followup  study  would 
demonstrate  whether  such  effects 
proved  to  be  relatively  transient  or  of  a 
long-term  nature.  Such  knowledge 
.would  be  extremely  usefuL  since  few 
followup  studies  have  been  conducted 
with  persons  who  have  experienced  an 
unusually  stressful  event  and  fewer  still 
on  the  long-term  mental  health 
consequences  of  disasters. 

The  records  have  been  converted  to 
microfiche,  and  the  original 
questionnaires  destroyed.  The 
microfiche  are  being  stored  in  a  vault 
and  safe.  Access  is  allowed  only  at  the 
written  authorization  of  a  high-level 
University  official,  consistent  with  the 
purposes  for  which  the  system  is 
established  (i.e.,  authorized  research  or 
individual  access  to  own  records). 

No  names  appear  on  the 
questionnaires  or  on  the  microfiche 
copies.  Identification  numbers  appear 
on  the  questionnaires;  these  numbers, 
together  with  the  names  and  addresses 
of  the  respondents,  are  kept  separately. 
Given  such  high-level  security,  it  is 
extremely  imlikely  that  individuals 
could  be  adversely  affected. 

Routine  uses  provide  for  disclosure 
only  for  research  purposes  and  to  a 
Congressional  office  at  the  written 
request  of  the  individual.  Since  the 
purpose  of  the  system  is  to  enable  the 
Government  to  arrange  for  followup 
study,  these  uses  are  compatible  with 
the  purpose  of  the  system. 

Dated:  September  26, 1980. 

Jack  N.  Markowitz, 

Acting  Director,  Office  of  Management 

09-30-0035 
SYSTEM  NAME: 

Three  Mile  Island  Mental  Health 
Survey,  Respondent  Records  HHS/ 
ADAMHA/NIMH 

SECURITY  CLASSIRCATION: 

None. 

SYSTEM  LOCATION: 

Western  Psychiatric  Institute  and 
Clinic,  University  of  Pittsburgh, 
Pittsburgh,  Pennsylvania  15260. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  participating  in  the  Three 
Mile  Isleind  study  of  mental  health 
sponsored  by  the  National  Institute  of 
Mental  Health  following  the  nuclear 
reactor  accident  of  Mai^  28, 1979. 


Federal  Register  /  Vol.  45,  No.  194  /  Friday,  October  3,  1980  /  Notices 


65681 


Control  group  participants  from  Beaver 
County,  Pennsylvania,  are  also  included. 
The  research  and  control  groups  both  I 
consist  of  workers  in  nuclear  plants, 
mothers  of  young  children,  and  mental  > 

health  system  clients. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM:  I 

Name,  address,  and  responses  to  the 
following  interview  instruments,  as 
appropriate:  Sociodemographic  i 

Information;  Physical  Illness  Overview; 
Life  Events;  Symptom  Check  List-90; 

Social  Network  Interview;  Current  | 

Mental  Health;  Job  Related  Issues;  | 

Langner  Screening  Inventory;  and 
Schedule  for  Affective  Disorders  and 
Schizophrenia,  Lifetime  Version  (SAOS- 
L).  The  Current  Mental  Health  and  the 
SADS-L  instruments  include 
interviewers’  interpretations  and 
diagnoses. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Section  301,  Public  Health  Service 
Act,  42  use  241,  Part  A.  Research  and 
Investigations. 

PURPOSE(S): 

The  system  is  created  to  enable  the  | 
Government  to  arrange  for  followup  \ 
study  at  a  later  date.  Such  a  followup 
would  demonstrate  whether  any  mental 
health  effects  detected  in  this  study  are 
of  a  transient  or  long-term  nature.  | 

Without  such  knowledge,  it  is 
impossible  to  develop  realistic  plans  for 
adequately  meeting  people’s  needs  in 
time  of  disaster.  Currently,  for  example, 
in  the  absence  of  knowledge  about  the 
duration  of  disaster-precipitated  mental 
health  problems.  Federal  grants  for 
providing  mental  health  services  to 
disaster  victims  are  limited  to  a  6-month 
period.  Followup  studies,  such  as  the 
one  proposed  here,  would  help  to 
ascertain  the  soundness  of  such  a 
policy. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 

(a)  has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

(b)  has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  indentifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

(c)  has  required  the  recipient  to— (1) 


establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  resetneh  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  filler  use  or 
disclosure  of  the  record  except — (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (BJ  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department.  (CJ  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or  P)  when  required  by  law; 

(d)  has  secured  a  written  statement 
attesting  to  the  recipient’s 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 

2.  Disclosure  of  relevant  records  may 
be  made  to  a  private  firm  for  the 
purpose  of  collating,  analyzing, 
aggregating,  or  otherwise  refining 
records  in  this  system.  The  contractor 
will  require  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquire 
from  the  congressional  office  made  at 
the  written  request  of  that  individual. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

storage: 

Original  questionnaires  have  been 
converted  to  microfiche,  and  the 
questionnaires  distroyed  by  shredding. 
Two  sets  of  microfiche,  including  the 
cross  indexes,  are  being  maintained  in 
separate  locations. 

retrievabiuty: 

Records  are  being  maintained  in 
numerical  order  by  the  assigned 
identification  number.  An  index  is  also 
maintained  by  name  and  identification 
number  for  cross  reference. 

safeguards: 

The  microfiche,  are  boxed  and  sealed 
and  are  being  stored  in  a  secured  safe 
and/or  vault,  access  to  which  is 
permitted  only  if  authorized  in  writing 
by  the  Director  nf  Sponsored  Research 


or  an  authorized  University  official.  Two 
sets  of  microfiche  were  made  to  ensure 
continuation  of  the  system  in  the  event 
I  of  an  unexpected  catastrophe  which 
j  could  result  in  the  destruction  of  the 
I  original  set.  These  safeguards  are  in 
accordance  with  General 
Administration  M€inual,  (GAM),  Chapter 
45-13  and  Chapter  PHS.hf  45-13. 

I  RETENTION  AND  DISPOSAU 

Retention  of  microfiche  will  not 
exceed  twenty-two  (22)  years  from  date 
of  recording.  Destruction  will  be  by 
burning,  certified  by  an  authorized 
University  official. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Disaster  Assistance  and 
Emergency  Mental  Health,  Division  of 
^  Special  Mental  Health  Programs. 
National  Institute  of  Mental  Health,  5600 
Fishers  Lane,  Room  18-97,  Rockville, 

I  Maryland  20857. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  reoerd  exists, 
contact  the  System  Manager  at  the 
address  above.  Written  requests  must 
I  contain  full  name  and  notarized 
^  signature,  and  address  at  time  of 
interview.  Requests  made  in  person 
require  identification,  such  as  driver’s 
license,  union  card,  passport,  or 
notarized  statement  that  the  person  is 
•  who  he/she  claims  to  be. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought, 
including  the  name  of  the  interview 
instrument(s),  if  known.  Because  the 
Current  Mental  Health  instrument  and 
the  Schedule  for  Affective  Disorders  and 
Schizophrenia  include  interviewer 
diagnoses,  these  portions  of  the  record 
constitute  medical  records.  An 
individual  who  requests  notification  of, 
or  access  to,  a  mescal  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  its 
contents  at  the  representative’s 
discretion. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought. 
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•iECORO  SOUMC  CATEOORIES: 

Individuals  in  the  system. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PflOViSKMIS  OF  THE  ACT 

None. 

|FR  Ooc.  80-30616  Rled  lO-Z-80;  6:46  am] 

BHUNQ  COOE  4110-SS-H 

DEPARTMENT  OF  INTERIOR 

Bureau  of  Land  Management 

Idaho  Fans  District;  Advisory  Council 
Meeting 

Notice  is  hereby  given,  in  accordance 
wih  Pub.  L  94-579  and  43  CFR  Part  1780, 
that  a  meeting  of  the  Idaho  Falls  District 
Advisory  Council  will  be  held  on  Friday, 
November  7, 1980,  at  9:00  a.m.  at  the 
Bureau  of  Land  Management  office,  940 
Lincoln  Road,  Idaho  Falls,  Idaho  83401. 
Agenda  for  the  meeting  will  include: 

1.  Overview  of  the  Heise  Geothermal 
Study  Area  and  the  Chevron 
Geothermal  Lease  Applications  to  be 
anal3rzed  under  an  Environmental 
Assessment 

2.  Tour  of  the  Heise  Geothermal  Study 
Area  to  include  the  proposed  drill  sites. 

3.  Arrangements  for  next  meeting.  i 
The  meeting  is  open  to  the  public.  ' 

Interested  persons  may  meike  oral 
statements  to  the  Council  between  10:00 
and  10:30  a.m.,  or  file  written  statements 
for  the  Council’s  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager  at  the  above 
address  by  November  3, 1980. 

Depending  on  the  number  of  persons 
wishing  to  make  an  oral  statement,  a  per 
person  time  limit  may  be  established. 

Interested  persons  may  also 
participate  on  the  tour  of  the 
Geothermal  Study  Area  but  must  furnish 
their  own  transportation.  Departure  for 
the  tour  will  be  at  10:00  a.m.  if  no 
requests  to  make  oral  statements  are 
received.  If  requests  for  oral  statements 
are  received,  departure  will  be  at  the 
conclusion  of  die  oral  statements. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office  and 
be  available  for  inspection  and 
reproduction  during  regular  business 
hours  within  30  days  following  the 
meeting. 

O'dell  A.  Frandsen. 

District  Manager. 

September  25, 1980. 

(SR  Doc.  80-30736  Filed  10-2-80: 8:45  am] 

BILUNQ  COOE  4310-B4-M 


Intent  To  Prepare  With  the  Federal 
Energy  Regulatory  Commission  an 
Environmental  Impact  Statement  on 
the  Proposed  Rocky  Mountain  Pipeline 
Project  and  To  Conduct  Public 
Participation  Scoping  Meetings 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  In  joint  lead  with  the  Federal 
Energy  Regulatory  Commission,  the 
Bureau  of  Land  Management  Special 
Projects  Environmental  Impact  Team, 
Denver,  Colorado,  will  prepare  an 
Environmental  Inqpact  Statement  on  the 
proposed  Rocky  Mountain  Pipeline 
Project.  Public  participation  scoping 
meetings  were  conducted  in  the  States 
of  Utah,  Nevada  and  California, 
September  15-18, 1980.  Additional 
scoping  meetings  will  be  held  in  Lone 
Pine,  California,  Tonapah,  Nevada,  and 
Ely,  Nevada,  October  14-16, 1980, 

summary:  a  joint  venture,  consisting  of 
Pacific  Gas  Transmission  Con^iany,  El 
Paso  Natural  Gas  Company,  Pacific 
Interstate  Transmission  Company  and 
Northwest  Pipeline  Company,  has  filed 
an  application  with  the  Department  of 
the  Interior  to  construct  and  operate  an 
interstate  natural  gas  pipeline 
transmission  system  from  27  miles  west 
of  Kemmerer,  Wyoming  to  12  miles 
south  of  Needles.  California,  crossing 
portions  of  Utah  and  Neveda,  and 
transporting  an  initial  volume  of  413 
million  cubic  feet  per  day  of  natural  gas 
with  provisions  for  an  optimum  volume 
of  800  million  cubic  feet  per  day  through 
the  addition  of  compressor  stations.  The 
proposed  project  would  provide 
potential  customers  in  Utah,  Neveda 
and  California  with  natural  gas  supplies 
from  the  Overthrust  Belt  and  Hingeline 
Resource  Areas  of  the  central  Rocky 
Mountain  region.  'The  Bureau  of  Land 
Management  in  joint  lead  with  the 
Federal  Energy  Regulatory  Commission, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  covering  the  proposed 
Rocky  Mountain  Pipeline  Project  and  all 
reasonable  alternatives,  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969  and  appropriate  regulations 
and  guidelines  pertaining  thereto.  As 
part  of  the  EIS  process,  the  Bureau  of 
Land  Management  conducted  public 
participation  scoping  meetings  in  Salt 
Lake  City  and  Cedar  City,  Utah;  Las 
Vegas,  Neveda;  and  Needles,  California, 
September  15-18, 1980,  respectively. 
Additional  public  participation  scoping 
meetings  will  be  conducted  in  Lone  Pine, 
California,  Tonapah  and  Ely,  Neveda, 
October  14-18, 1980,  respectively. 

Verbal  and  written  comments  on  the 
scope  of  the  EIS  will  be  accepted  and 


should  be  received  no  later  than 
Monday,  October  20, 1980. 

EFFECTIVE  DATE:  October  14, 198a 
ADDRESS:  Bureau  of  Land  Management, 
Office  of  Special  Projects,  522  Zang 
Street,  Third  Floor  East,  Denver, 
Colorado  80228. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janis  Bowles,  EIS  Project  Leader,  Bureau 
of  Land  Management,  555  Zang  StreeL 
Third  Floor  East,  Denver,  Colorado 
80228,  303-234-6737. 

A  summary  and  map  is  available  upon 
request. 

SUPPLEMENTARY  information:  The 

Rocky  Mountain  Pipeline  system  would 
include  610  miles  of  36-inch  diameter 
steel  pipeline  constructed  in  a 
temporary  right-of-way,  approximately 
100  feet  wide.  Within  California,  the 
system  would  include  a  36-inch  diameter 
section  of  intrastate  pipeline 
constructed  by  the  Southern  California 
Gas  Company  and  Pacific  Gas  and 
Electric  Company  to  tie  their  existing 
systems  to  the  proposed  incoming 
pipeline  from  the  Nevada  border. 
Construction  mileage  within  each  of  the 
four  States  would  be  as  follows: 
Wyoming,  0.6  miles;  Utah,  417.4  miles; 
Nevada,  165  miles;  and  California,  27 
miles.  The  system  would  include 
compressor  stations,  maintenance 
bases,  communication  facilities, 
metering  stations,  mainline  block  valves, 
pipe  cleaning  facilities  and  other  normal 
components  of  a  natural  gas  pipeline 
transmission  system. 

The  joint  EIS  will  anal3rze 
construction,  operation  and 
maintenance  of  the  proposed  project 
Alternatives  to  be  considered  will 
include,  but  will  not  be  limited  to, 
routes,  facilities,  other  transportation 
modes  and  no  action. 

Public  participation  scoping  meetings 
will  be  conducted  at  the  following 
locations,  dates  and  times:  LONE  PINE, 
California,  Tuesday,  October  14,  7:00 
p.m..  Lone  Pine  Town  Hall;  TONAPAH, 
Nevada,  Wednesday,  October  15,  7:00 
p.m.,  Tonapah  Convention  Center,  301 
Brougher,  ELY,  Nevada,  Thursday; 
October  16,  7:00  p.m.,  Ely  Grade  School, 
616  High  Street. 

Purposes  of  a  public  participation 
scoping  meeting  are:  (1)  to  inform  the 
public  of  the  nature  of  the  proposed 
project,  and  those  aspects  to  be 
analyzed  in  the  EIS,  including  the 
tentative  alternatives  based  on  existing 
data  and  knowledge  of  the  affected 
area:  (2)  to  gather  resource  information 
from  the  public;  and  (3)  to  gather  public 
concerns  as  to  the  major  issues  to  be 
considered  in  the  EIS  and  to  identify 
those  issues  and  concerns  of  lesser 
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interest  that  can  be  de-emphasized  in 
theEIS. 

Ed  Hastey, 

Associate  Director. 

September  30, 1980. 

(FR  Doc.  80-30718  Filed  10-2-80;  8:45am] 

BlUING  CODE  4310-84— M 


Outer  Continental  Shelf,  Eastern  Gulf 
of  Alaska  Oil  and  Gas  Lease  Sale  No. 
55;  Regarding  Sale  Notice 

Clarification  of  Stipulation  No.  6,  OCS 
Lease  Sale  No.  55,  as  published  at  45  FR 
59750,  on  September  10, 1980.  Stipulation 
No.  6  is  intended  to  protect  marine  life 
and  the  marine  environment  by 
precluding  the  use  of  conventional, 
uncontained  high  velocity  explosives, 
such  as  dynamite,  for  seismic 
exploration.  The  stipulation  is  not 
intended  to  preclude  U.S.  Geological 
Survey  approval  of  geophysical  energy 
sources  such  as  air  guns,  sparkers, 
sleeve  exploders  and  similiar  devices. 

For  further  information,  contact  Hans 
Larsen  (202)  343-5121. 

Dated  September  30, 1980. 

Ed  Hastey, 

Associate  Director,  Bureau  of  Land 
Management. 

Approved: 

Heather  L  Ross, 

Deputy  Assistant  Secretary  of  the  Interior. 

|FR  Doa  80-30766  Filed  10-2-80;  0:45  am] 

BILLING  CODE  4310-84-M 


[INT  FEIS  80-44] 

Proposed  Grazing  Management 
Program  for  the  San  Juan  Planning 
Unit— San  Juan,  Rio  Arriba,  and 
Sandoval  Counties,  N.  Mex.; 

Availability  of  Final  Environmental 
Impact  Statement 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Bureau  of  Land  Management 
(BLM)  has  prepared  a  Final 
environmental  Impact  Statement  for  the 
proposed  Grazing  Management  Program 
in  the  San  Juan  Planning  Unit  in  San 
Juan,  Rio  Arriba,  and  Sandoval 
Counties,  New  Mexico. 

At  present,  livestock  grazing  is 
authorized  on  926,909  acres  of  public 
lands  within  the  San  Juan  Planning  Unit. 
Under  the  proposed  grazing  program,  all 
allotments  (excluding  existing  AMP 
allotments]  would  be  managed  under  a 
more  intensive  grazing  management 
program.  A  minimum  rest  period  from 
livestock  grazing  (April  1  to  May  31  and 
July  15  to  September  15]  would  be 
required  on  a  pasture-by-pasture  basis 


one  year  out  of  every  three.  Existing 
season-of-use  would  be  altered  to  some 
degree  on  approximately  84  percent  of 
the  allotments  in  the  area.  No 
combination  of  allotments  or  change  in 
class  of  livestock  is  proposed.  Range 
improvements  necessary  to  implement 
the  proposed  grazing  program  would 
include:  dirt  tanks,  wells,  pipelines, 
drinking  troughs,  storage  tanks,  spring 
developments,  fences,  cattleguards,  and 
vegetation  treatment  on  approximately 
54,000  acres  (chaining,  spra3dng, 
plowing,  and  seeding],  liie  initial 
allocation  of  AUMs  would  be: 
livestock — 69,335  AUMs;  wildlife — 5,799 
AUMs;  and  wild  horses — 276  AUMs. 

The  anticipated  allocation  of  AUMs  by 
the  year  2000  (long  term]  would  be: 
livestock — 90,311  AUMs:  wildlife — 

16,630  AUMs;  and  wild  horses — 276 
AUMs. 

The  final  statement  includes 
comments  from  the  public  on  the  draft 
statement,  responses  from  the  BLM  to 
these  comments,  and  changes  or 
modifications  to  the  draft  statement.  The 
short  final  and  the  earlier  released  draft 
constitute  the  Final  Environmental 
Impact  Statement. 

A  limited  number  of  copies  of  the 
Final  Environmental  Impact  Statement 
are  available  at  the  Albuquerque 
District  Office,  3550  Pan  American 
Freeway,  P.O.  Box  6770,  Albuquerque, 
New  Mexico  87107;  and  at  the 
Farmington  Resource  Area  Office,  900 
La  Plata  Highway,  P.O.  Box  568, 
Farmington,  New  Mexico  87401.  Public 
reading  copies  are  available  for  review 
at  the  BLM  State  Office  (Office  of  Public 
Affairs,  U.S.  Federal  Building,  Santa  Fe, 
New  Mexico]  and  public  and  university 
libraries  around  the  state  of  New 
Mexico. 

Albuquerque  City  Library,  501  Copper 
Avenue,  NW,  Albuquerque,  NM  87107. 
University  of  New  Mexico,  General 
Library,  Albuquerque,  NM  87131. 
Farmington  City  Library,  302  North 
Orchard  Avenue,  Farmington,  NM 
87401. 

Santa  Fe  Public  Library,  121  Washington 
Avenue,  Santa  Fe,  NM  87501. 

Gallup  Public  Library,  115  West  Hill 
Avenue,  Gallup,  NM  87301. 

Grants  Public  Library,  525  West  High, 
Grants,  NM  87020. 

Aztec  Public  Library,  201  W.  Chaco, 
Aztec,  NM  87401. 

Durango  Public  Library,  1188  2nd 
Avenue,  Durango,  CO  81301. 

Cortez  Public  Library,  700  E.  Montezuma 
Avenue,  Cortez,  CO  81321. 

Bureau  of  Land  Management,  Cuba 
Field  Office,  P.O.  Box  668,  Cuba,  NM 
87013. 


New  Mexico  State  University,  Library, 
Attn:  Lila  Foss,  Box  3475,  Las  Cruces, 
NM  88001. 

Library,  NMSU — San  Juan  Campus,  4601 
College  Blvd.,  Farmington,  NM  87401. 

Dated:  September  15, 1980. 

Van  W.  Manning, 

Acting  Associate  State  Director,  New  Mexico. 

[FR  Doc.  80-30837  FUed  10-2-80;  8:45  am] 

BILUNG  CODE  4310-84-11 


National  Park  Service 

Chesapeake  &  Ohio  Canal  National 
Historical  Park  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Federal  Advisory  Committee  Act 
that  a  meeting  of  the  Chesapeake  and 
Ohio  Canal  National  Historical  Park 
Commission  will  be  held  Saturday, 
October  18, 1980,  at  1:00  p.m.  at  the 
Chevy  Chase  Chapter  House  of  the 
Isaac  Walton  League  on  Willard  Road 
near  Poolesville,  Maryland 
(Montgomery  County). 

The  Commission  was  established  by 
Pub.  L.  91-664  to  meet  and  consult  with 
the  Secretary  of  the  Interior  on  general 
policies  and  specific  matters  related  to 
the  administration  and  development  of 
the  Chesapeake  and  Ohio  Canal 
National  Historical  Park. 

The  members  of  the  Commission  are 
as  follows: 

Mr.  Donald  R.  Frush,  Chairman,  Hagerstown, 
Maryland. 

Mrs.  Bonnie  Troxell,  Cumberland,  Maryland. 
Miss  Nancy  Long,  Glen  Echo,  Maryland. 

Mrs.  Constance  Morelia,  Bethesda,  Maryland. 
Mr.  Kenneth  S.  Rollins,  Brookmont, 

Maryland. 

Mrs.  Constance  Lieder,  Baltimore,  Maryland. 
Mr.  Edwin  F.  Wesely,  Jr.,  Brookmont, 
Maryland. 

Mr.  John  D.  Millar,  Cumberland,  Maryland. 
Mr.  James  B.  Coulter,  Annapolis,  Maryland. 
Mrs.  Dorothy  Grotos,  Arlington,  Virginia. 

Mrs.  Miimy  Pohlmann,  Dickerson,  Maryland. 
Mrs.  Margaret  Dietz,  Lovettsville,  Virginia. 
Mr.  William  H.  Ansel,  Jr.,  Romney,  West 
Virginia. 

Dr.  James  H.  Gilford,  Frederick,  Maryland. 
Mr.  Donald  H.  Shannon,  Washington,  D.C. 
Mr.  Silas  F.  Starry,  Shepherdstown,  West 
Virginia. 

Mr.  Rockwood  H.  Foster,  Washington,  D.C. 
Mr.  R.  Lee  Downey,  Williamsport,  Maryland. 
Mr.  John  C.  Frye,  Gapland,  Maryland. 

Matters  to  be  discussed  at  this  meeting 
include: 

Development  Concept  Plan,  Great  Falls. 
Development  Conept  Plan,  Williamsport. 
Development  Concept  Plan,  North  Branch/ 
Cumberland. 

Abandoned  Western  Maryland  Railroad 
Right-of-Way. 

Justice  Douglas  Memorial  Fund. 

Horse  Access  and  Use  of  the  Towpath. 
Temporary  Towpath  Bridge  at  Cactin 
Creek. 
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Towpath  Surfacing. 

Commercial  Instrusions  on  the  C&O  Canal 
Park. 

C&O  Canal  Advisory  Commission 
Extension  Status. 

Winter  Closing  of  Campgrounds  and 
Comfort  Stations. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  ^e  public  may 
nie  with  the  Commission,  a  written 
statement  concerning  the  matters  to  be 
discussed. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
William  R.  Failor,  Superintendent,  C&O 
Canal  National  (Rstorical  Park,  P.O.  Box 
4,  Sharpsburg,  Maryland  21782, 
telephone  301/739-4200. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  four  (4) 
weeks  after  the  meeting  at  Park 
Headquarters,  Sharpsburg,  Maryland. 

Dated:  September  25, 1980. 

Robert  Stanton, 

Deputy  Regional  Director,  National  Capital 
Region. 

(FR  Doc.  80-30866  Filed  10-2-80;  8:45  am) 

BtLUNO  CODE  4310-70-M 


INTERNATIONAL  COMMUNICATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  “A  Clockwork 
Universe”;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459]  and 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  I  hereby 
determine  that  the  objects  in  the  exhibit, 
“A  Clockwork  Universe”  (included  in 
the  list  *  filed  as  a  part  of  this 
determination),  imported  from  abroad 
for  the  temporary  exhibition  without 
proHt  within  the  United  States  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  agreements  among 
the  National  Museum  of  History  and 
Technology,  Smithsonian  Institution,  the 
Bavarian  National  Museum  (Munich, 
Germany],  and  the  foreign  lenders  set 
forth  in  the  list  filed  as  a  part  of  this 
determination.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  National 
Museum  of  History  and  Technology, 
Smithsonian  Institution,  Washington, 
D.C.,  beginning  on  or  about  November  6. 


'  An  itemized  list  of  objects  included  in  the 
exhibit  is  filed  as  part  of  the  original  document. 


I 

1980,  to  on  or  about  February  15, 1981,  is 
in  the  national  interest. 

Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

John  E.  Reinhardt, 

Director,  International  Communication 
Agency. 

Date:  September  29, 1980. 

(FR  Doc.  80-30833  Filed  10-2-80;  8:45  am] 

BiLUNQ  CODE  8230-01-M 


Culturally  Significant  Objects  Imported 
for  Exhibition;  “Romanian  Folkart”; 
Determination 

Notice  is  hereby  given  of  the  following 
determination:  Piquant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459)  and 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978],  I  hereby 
determine  that  the  objects  in  the  exhibit, 
“Romanian  Folkart”  (included  in  the 
list  *  filed  as  a  part  of  this 
determination),  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  within  the  United  States  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  agreements 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Socialist  Republic  of  Romania.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed  exhibit 
objects  at  the  following  museums  is  in 
the  national  interest:  Philadelphia  Civic 
Center  Museum,  Philadelphia, 
Pennsylvania,  fi'om  on  or  about 
December  4, 1980  to  on  or  about  January 
11, 1981;  Lane  Hall,  University  of 
Michigan,  Ann  Arbor,  Michigan,  from  on 
or  about  February  20, 1981  to  on  or 
about  March  16, 1981;  Mengay 
International  Museum  of  World  Folk 
Art,  Lajolla,  California,  from  on  or  about 
July  11  to  on  or  about  September  26, 
1981;  Fry  Museum,  Seattle,  Washington, 
from  on  or  about  November  17, 1981  to 
on  or  about  January  31, 1982. 

Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  September  29, 1980. 

John  E.  Reinhardt, 

Director,  International  Communication 
Agency. 

(FR  Doc.  80-30831  Filed  10-2-80;  8:45  am) 

BILUNG  CODE  S230-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  311] 

Expedited  Procedures  for  Recovery  of 
Fuel  Costs 

Decided:  September  23, 1980. 

In  our  weekly  decisions  since  May  13, 
1980,  a  13-percent  surcharge  was 
authorized  on  all  owner-operator  traffic, 
and  on  all  truckload  traffic  whether  or 
not  owner-operators  were  employed. 

We  ordered  that  all  owner-operators 
were  to  receive  compensation  this  level. 

The  .weekly  figures  set  forth  in  the 
appendix  for  transportation  performed 
by  owner-operators  and  for  truckload 
traffic  is  13.3  pecent.  We  are  authorizing 
that  the  13-percent  surcharge  for  this 
traffic  remain  in  effect,  and  that  all 
owner-operators  are  to  receive 
compenstaion  at  this  level. 

No  change  is  authorized  in  the  2.3- 
perent  surcharge  on  less  than  truckload 
(LTL)  traffic  performed  by  carriers  not 
utilizing  owner  operators,  nor  the  1.3- 
percent  surcharge  for  United  Parcel 
Service.  However,  the  bus  carrier 
surcharge  is  ordered  lowered  to  4.9- 
percent. 

Notice  shall  be  given  to  the  general 
public  by  mailing  a  copy  of  this  decision 
to  the  Governor  of  each  State  and  to  the 
Public  Utilities  Commissions  or  Boards 
of  each  State  having  jurisdiction  over 
transportation,  by  depositing  a  copy  in 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
D.C.,  for  public  inspection  and  by 
delivering  a  copy  to  the  Director,  Office 
of  the  Federal  Register  for  publication 
therein. 

It  is  ordered: 

This  decision  shall  become  effective 
Friday  12:01  a.m.  September  26, 1980. 

By  the  Commission.  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
Clapp,  Trantum,  Alexis  and  Gilliam. 
Chairman  Gaskins  absent  and  not 
participating. 

Agatha  L.  Mergenovich, 

Secretory. 

Appendix— Fuel  Surcharge 

Base  date  and  price  per  gallon  (.including  lax) 


January  1. 1979 . . .  63.54 

Date  o!  current  price  measurement  and  price  per  gallon 
(including  tax) 

,  September  22. 1980 .  113.4« 


'  An  itemized  list  of  objects  included  in  the 
exhibit  is  filed  as  part  of  the  original  document 
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Transporafion  pertorfned  by — 


Owner 

opera¬ 

tor* 

Other* 

Bus 

carrier 

UPS 

Average  percent:  Fuel 
expenses  finckiding 
taxes)  of  total 

(1) 

(2) 

(3) 

(4) 

revenue . 

Percent  surcharge 

16.9 

2.9 

6.3 

3.3 

developed . . 

Percent  surcharge 

13.3 

’2.3 

4.9 

2.1 

allowed . 

13.0 

2.3 

4.9 

1.3 

‘  Apply  to  all  truckload  rated  traffic. 

<  Including  less-tfian-truckload  traffic. 

’  The  percentage  surcharge  developed  for  UPS  is  calculat¬ 
ed  by  applying  81  percent  of  the  percentage  increase,  in  the 
current  price  per  gallon  over  the  base  price  per  gallon  to  the 
UPS  average  percent  of  fuel  expense  to  revenue  figure  as  of 
January  1,  1979  (3.3  percent). 

*  The  develop^  surcharge  figure  is  reduced  0.8  percent  to 
reflect  fuel  related  increases  already  included,  in  UPS  rates. 

[FR  Do&  80-30342  Filed  10-^-80;  8:45  am] 

BILLING  CODE  703S-01-M 


Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b](l]  that  the  named 
corporations  intend  to  provide  or  to  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  Corporation  and  Principal 
Office:  Ames  Department  Stores,  Inc., 
Executive  Offices,  2418  Main  Street, 
Rocky  Hill,  Conn.  06067  (203)  563-8234. 

2.  Our  100%  Owned  Subsidiaries  and 
Principal  Offices  Are: 

Joseph  Leavitt  Corporation,  1062 
Millbury  Street,  USS  Industrial  Park, 
P.O.  Box  1637,  Station  C,  Worcester, 
Mass.  01607  (617)  757-6341. 

Mathews  &  Boucher,  Inc.,  1950  Brighton- 
Henrietta  Townline  Road,  Rochester, 
N.Y.  14623  (716)  424-2190, 

Davis  Wholesale  Company,  North 
Canton  Industrial  Park,  7774  Whipple 
Avenue,  N.W.,  North  Canton,  Ohio 
44720  (216)  494-3300. 

Younkin  Sports  Supply,  P.O.  Box  13487, 
4318A  South  Manhattan  Avenue, 
Tampa,  Fla.  33611  (813)  837-1565. 
Neisner  Brothers,  Inc.,  313  Winton  Road, 
South,  Rochester,  New  York  14623 
(716)  442-1930. 

1.  Parent  corporation  and  address  of 
principal  office.  Borden,  Inc.,  180  E. 
Broad  Street,  Columbus,  Ohio  43215. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
offices: 

(a)  Alex  Colman,  Inc.,  2100  So.  Figueroa, 

Los  Angeles,  Calif.  90007. 

(b)  Borden  Industrial  Food  Products, 

Inc.,  39485  Dillon  Road,  P.O.  Box  65, 
Indio,  Calif.  92202. 

(c)  Cirette,  Inc.,  910  So.  Los  Angeles  St., 

Los  Angeles,  Calif.  90015. 

(d)  Saicol,  Inc.,  206  W.  Grant  Street, 

Calexico,  Calif.  92231. 


(e)  Pepsi-Cola  Bottling  Co.,  Inc.  of 

Indianapolis,  Indiana,  1030  E.  New 
York  Street,  Indianapolis,  Ind. 

46202. 

(f)  Superior  Dairies,  Inc.,  600  E.  First 

Street,  Austin,  Tex.  78701. 

(g)  Buckeye  Potato  Chip  Co.,  Inc.,  3750  E. 

Fifth  Avenue,  Columbus,  Ohio 
43219. 

(h)  The  Creamette  Company,  428  No. 

First  Street,  Minneapolis,  Minn. 
55407. 

(i)  Arkansas  Beverage  Co.,  6200 

Patterson  Avenue,  Little  Rock,  Ark. 
72209. 

(j)  Cheese-Tek  Corporation,  U.S. 

Highway  45-52,  Route  No.  1, 
Chebanse,  Illinois  60922. 

(k)  Orange  Products,  Inc.,  1000  E. 

Snively  Avenue,  Winter  Haven,  Fla. 
33880. 

(l)  Guy’s  Foods,  Inc.,  405  So.  Leonard 

Street,  Liberty,  Mo.  64068. 

(m)  Pepsi-Cola  Bottling  Co.,  Inc.,  1301 
A^e  Road,  Jonesboro,  Ark.  72401. 

(n)  Jean  Patou,  Inc.,  680  Fifth  Avenue, 

New  York,  N.Y.  10019. 

1.  Parent  corporation  and  address  of 
principal  office:  Capitol  Coal  and  Coke 
Company,  8820  Ladue  Road,  Ladue,  Mo. 
63124. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
offices: 

(a)  Volkswagen  Mid-America,  Inc.,  8825 

Page  Boulevard,  St.  Louis,  Mo. 
63114. 

(b)  Capitol  Equipment  Company,  8820 

Ladue  Road,  St.  Louis,  Mo.  63124. 

(c)  Capitol  Export  Corporation,  8825 

Page  Boulevard,  St.  Louis,  Mo. 
63114. 

1.  Parent  corporation:  Central  Soya 
Company,  Inc.,  1300  Fort  Wayne  Bank 
Bldg.,  Fort  Wayne,  Ind.  46802. 

2.  All  subsidiaries  have  the  same 
principal  office:  1300  Fort  Wayne  Bank 
Bldg.,  Fort  Wayne,  Ind.  46802. 100% 
Wholly-Owned  Subsidiaries: 

Central  Soya  of  Alabama,  Inc. 

Central  Soya  of  Athens,  Inc. 

Central  Soya  of  Chattanooga,  Inc. 
Central  Soya  of  Clinton,  Inc. 

Central  Soya  of  Georgia,  Inc. 

Central  Soya  of  Illinois,  Inc. 

Central  Soya  of  Kansas  City,  Inc. 
Central  Soya  of  Kentucky,  Inc. 

Central  Soya  of  Mississippi,  Inc. 
Central  Soya  of  Missouri,  Inc. 

Central  Soya  of  Monroe,  Inc. 

Central  Soya  of  Newberry,  Inc. 

Central  Soya  of  Ohio,  Inc. 

Central  Soya  of  Springfield,  Inc. 

Central  Soya  of  Wilson,  Inc. 

Butcher  Boy  Food  Products,  Inc. 


CSY  Finance,  Inc. 

J.  H.  Filbert,  Inc. 

Food  Processing,  Inc. 

Fred’s  Frozen  Foods,  Inc. 

Pico  Prinio  Foods,  Inc. 

South  Omaha  Feed  &  Supply,  Inc. 

3-R  Foods,  Inc. 

1.  Parent  corporation:  Dead  River 
Company,  55  Broadway,  Bangor,  Maine 
04401. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations: 

(a)  Scott  Motor  Transport,  33  High 

Street,  P.O.  Box  130,  Belfast,  Maine 
04915. 

(b)  Dead  River  Company  (N.H.J  Inc.,  159 

Elm  Street,  Manchester,  N.H.  03101. 

(1)  Parent  corporation  and  address  of 
principal  office: 

General  Battery  Corporation,  P.O.  Box 
1262,  Reading,  Pa.  19603. 

(2)  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
addresses  of  their  principal  offices: 

(a)  Dixie  Metals  Corporation,  3030 

McGowan  Road,  Dallas,  Texas 
75216. 

(b)  GBW  of  Arizona,  Inc.,  P.O.  Box  6789, 

Phoenix,  Ariz.  85005. 

(c)  Banning  Battery  Company,  1934 

Newport  Blvd.,  Costa  Mesa,  Calif. 
92627. 

(d)  GBW  of  Oregon,  Inc.,  1732  N.W. 

Johnson,  Portland,  Oreg.  97209. 

(e)  GBW  Corporation,  P.O.  Box  659, 

Kent,  Wash.  98031. 

1.  Parent  corporation  and  address  of 
principal  office: 

HON  Industries  Inc.,  414  East  Third 
Street,  Muscatine,  Iowa  52761. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
offices: 

(a)  The  HON  Company,  414  East  Third 

Street,  Muscatine,  Iowa  52761. 

(b)  Murphy-Miller  Co.,  931  Wing 

Avenue,  Owensboro,  Kentucky 
42301. 

(c)  Corry  Jamestown  Corporation,  844 

East  Columbus  Avenue,  Corry,  Pa. 
16407. 

(d)  Norman  Bates  Inc.,  2200  S.  Dupont 

Drive,  Anaheim,  Calif.  92806. 

(e)  Holga  Metal  Products  Corporation, 

P.O.  Box  432,  7901  Woodley 
Avenue,  Van  Nuys,  Calif.  91408. 

(f)  Oakes  Manufacturing,  Inc.,  Oakes,  N. 

Dak.  58474. 

(g)  The  Prime-Mover  Co.,  Highway  61 

East,  Muscatine,  Iowa  52761. 

1.  Parent  corporation: 

Illinois  Cereal  Mills,  Inc.,  616  South 
Jefferson  Street,  Paris,  Ill.  61944. 

2.  Wholly-owned  subsidiary: 

Evans  Milling  Company,  Inc.,  1730  West 
Michigan  Street,  Indianapolis,  Ind. 
46222. 
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1.  Parent  corporation  and  address  of 
principal  office: 

Kane-Miller  Corp.,  555  White  Plains 
Road,  P.O.  Box  7,  Tarrytown,  NY 
10591. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
offices: 

Subsidiaries  and  Principal  Addresses 

(a)  Carolina  By-Products  Company,  Inc.; 

(b)  Asheville  By-Products 
Corporation,  (c)  C  &  H  Processing 
Corporation,  (d)  Cape  Fear  Feed 
Products,  Inc.,  (e]  Carolina  & 
Southern  Processing  Corporation,  (f) 
Chemol  Incorporated,  (g)  Knoxville 
By-Products  Company,  Inc.,  2410 
Randolph  Avenue,  P.O.  Box  20687, 
Greensboro,  NC  27420. 

(h)  Delsaco  Foods  Corp.;  164  Madison 

Street,  P.O.  Box  303,  East 
Rutherford,  NJ  07073. 

(i)  Firch  Baking  Company,  1220  West 

20th  Street,  Erie,  PA  16501. 

(j)  HRR  Enterprises,  Inc.,  2129  West 

Pershing  Road,  Chicago,  IL  60609. 

(k)  International  Bakerage,  Inc.;  (1) 

Bakery  Products,  Inc.,  (m) 
International  Bakerage  of  Kansas, 
Inc.,  (n)  International 
Transportation  Service,  Inc.,  (o) 
International  Bakerage  of 
California,  Inc.,  3300  Northeast 
Expressway,  Suite  1-M,  Atlanta, 

GA  30341. 

(p)  Keystone  Bakery,  Inc.,  500  Market 

Street,  West  Bridgewater,  Beaver, 

PA  15009. 

(q)  KMC  Foods  Inc.,  Alternate  404,  P.O. 

Box  298,  Queen  Anne,  MD  21657. 

(r)  K  &  S  Wholesalers,  Inc.,  150  South 

Main  Street,  Liberty,  NY  12754. 

(s)  Monarch  Wine  Company  of  Georgia. 

451  Sawtell  Avenue,  P.O.  Box  6847, 
Lakewood  Station,  Atlanta,  GA 
30315. 

(t)  Northfield  Cheese  Company;  (u) 

Norcheese  Specialties,  Inc.,  (v) 
Starfield  Cheese  Company,  Inc.,  227 
Union  Street,  NorthvaJe,  NJ  07647. 
(yv)  Orval  Kent  Food  Co.,  Inc.;  (x)  Time 
Saver  Salads,  Inc.,  120  West 
Palatine  Road,  Wheeling,  IL  60090. 
ty)  Peterson  Manufacturing  Co.,  Inc.;  (z) 
G  &  G  Freezer  Co.,  Inc.,  2626  East 
25th  Street,  Los  Angeles,  CA  90058. 
(aa)  Star  Meat  Company,  23660 
Sherwood,  Warren,  MI  48091. 

(bb)  Sunnyland  Refining  Company, 
Incorporated,  3330 10th  Avenue, 

P.O.  Box  457,  Birmingham,  AL  35201. 
(cc)  Tama  Meat  Packing  Corporation, 
Highway  #30  East  and  County 
Black  Top  Road,  P.O.  Box  209, 

Tama,  lA  52339. 


(dd)  The  American  Meat  Packing 
Corporation,  3946  South  Normal 
Avenue,  Chicago,  IL  60609. 

(ee)  Yavner  Bros.  Co.,  Inc.,  211  W.  24th 
Street,  P.O.  Box  939,  Norfolk,  VA 
23501. 

1.  The  parent  corporation  and  address 
of  principal  office: 

Monarch  Industries  Limited,  a  Canadian 
corportion,  P.O.  Box  429, 889  Erin  Street, 
Winnipeg,  Manitoba,  Canada. 

2.  Wholly  owned  subsidary  which  will 
participate  in  the  operations; 

Monarch  Industries  Inc.,  a  Minnesota 
corportion,  P.O.  Box  429, 889  Erin  Street, 
Winnipeg,  Manitoba,  Canada. 

1.  Parent  corporation  and  address  of 
principal  office: 

Pacific  Gamble  Robinson  Company,  4103 
Second  Avenue  South,  Seattle,  Washington 
98124. 

2.  Wholly-owned  sudsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
offices: 

a.  Tradewell  Stores,  Inc.,  7890  South  188th 
Street,  Kent,  Washington,  98031. 

b.  Pacific  Fruit  Company,  5002  Tieton  Drive, 
Yakima,  Washington  98907.  . 

c.  Management  Services  International,  Inc., 
Seattle  Tower  Building,  Suite  2000,  Seattle, 
Washington  98101. 

The  name  of  the  parent  corporation 
and  the  address  of  its  principal  office 
are: 

The  W.  W.  Sly  Manufacturing  Company,  P.O. 
Box  5939,  Cleveland,  Ohio  44101. 

The  wholly  owned  subsidiary  of  the 
W.  W.  Sly  Manufacturing  Company 
which  will  participate  in  the  operations 
and  its  address  are: 

Moody  Manufacturing,  Inc.,  P.O,  Box  309, 
Maben,  Mississippi  39750, 

Parent  Company:  Collins  &  Aikman 
Corporation,  210  Madison  Avenue,  New 
York,  N,Y.  10016. 

2.  Subsidiaries  are  as  follows: 

Ackerman  Associates,  Inc.,  432  Park 
Avenue  South,  New  York,  N.Y.  10016. 
Ack-Ti-Vated  Fabrics,  Inc.,  210  Madison 
Avenue,  New  York,  N.Y.  10016. 
Ack-Ti-Lining,  Inc.,  432  Park  Avenue 
South,  New  York,  N.Y.  10016. 

C  &  A  Textile  Corporation,  d.b.a.  Bartex 
Mills  of  Allentown,  210  Madison 
Avenue,  New  York,  N.Y.  10016. 
Yarnfab,  Inc.,  210  Madison  Avenue, 

New  York,  N.Y.  10016. 

Imperial  Wallpaper  Mill,  Inc., 
Underwood  Avenue,  Plattsburgh,N.Y. 
12901. 

Commercial  Wallpaper  Mill,  Inc.,  724 
Hoffman  Street,  Hammond,  Ind.  46320. 
Imperial  Wallcoverings  Distributors, 

Inc.,  of  Central  New  York,  4600 


Crossroads  Park  Drive,  Liverpool. 

N.Y.  13088. 

G.  L.  Fisher  &  Co.,  Inc.,  374  Congress 
Street,  Boston,  Mass.  02210. 

Imperial  Wallpaper  Co.  of  Philadelphia, 
Inc.,  Bridgewater  Industrial  Park,  1324 
Adams  Road,  Cornwells  Heights, 
Pennsylvania  19020. 

Imperial  Wallcoverings,  Inc.  of  New 
Jersey,  P.O.  Box  365,  Wharton,  New 
Jersey  07885. 

Kinney  Brothers  of  California,  414 
Lesser  Street,  Oakland,  California 
94601. 

Imperial  Paper  Company,  23645 
Mercantile  Road,  Beachwood,  Ohio 
44122.  ' 

Tennessee  Tufting  Corporation,  Cockrill 
Bend  Industrial  Road,  P.O.  Box  516, 
Nashville,  Tenn.  37202. 

The  D.P.W.  Company,  23645  Mercantile 
Road,  Beachwood,  Ohio  44122. 
Mastercraft  Corporation,  P.O.  Box  125, 
Spindale,  N.C.  28160. 

Supreme  Mills  Sales  Co.,  Inc.,  20841 
ih'airie  Street,  Chatsworth,  California 
91311. 

C  &  A  Limited  (Canada],  150  Collins 
Street,  Famham,  Quebec,  Canada 
J2N2R6. 

Artway  Limited,  6401  West  65th  Street, 
Chicago,  Illinois  60638. 

Artway  Manufacturing  Company,  6401 
West  65th  Street,  Chicago,  Illinois 
60638. 

F.  H.  Jaffe  Manufacturing  Co.,  6401  West 
65th  Street,  Chicago,  Illinois  60638. 
Seven  Seas  Bath  Fashions,  Ltd.,  6401 
West  65th  Street,  Chicago,  Illinois 
60638. 

1.  Parent  Corporation:  * 
Southeastern  Steel  Container  Company. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations: 

(a)  Southeastern  Plastic  Container  Co.,  P.O. 
Box  309, 6055  Airline  Road,  Arlington, 
Tenn.  38002, 901-867-2256. 

(b)  Southeastern  Steel  Container  Co.,  Box 
10646,  3055  35th  Ave.  North,  Birmingham, 
Ala.  35202,  205-841-1701. 

(c)  Self  Mfg.  Co.,  Inc.,  Box  117,  Mary  Taylor 
Road,  Trussville,  Ala.  35173,  205-655-3284. 

(d)  Kresge  &  Assoc.,  Box  334,  Trussville,  Ala. 
35173,  205-655-3296. 

(e)  Thompson  Can  Company,  Box  34259, 
13401  Denton  Drive,  Dallas,  Texas  75234, 
620-1530. 

(f)  Southwestern  Steel  Co.,  Box  15667,  3301  S, 
Lamar  Street,  Dallas,  Texas  75215. 

(1)  Parent  corporation  and  address  of 
principal  office: 

The  Toro  Company,  One  Appletree 
Square,  8009  34th  Avenue  South, 
Minneapolis,  MN  55420. 

(2)  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
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offices:  The  Toro  Credit  Company, 
One  Appletree  Square,  8009  34th 
Avenue  South,  Minneapolis,  MN  55420. 

Barefoot  Grass.  1018  Proprietors  Road, 
Worthington,  OH  43085. 

Agatha  L  Mergenovich, 

Secretary, 

(FR  Doc.  80-30852  Filed  10-2-80;  8:45  am] 

BlIXINO  CODE  703S-01-M 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  July  3, 1980,  are  governed  by 
Special  Rule  247  of  the  Commission’s 
Rules  of  Practice,  see  49  CFR  1100.247. 
Special  rule  247  was  published  in  the 
Federal  Register  of  July  3, 1980,  at  45  FR 
45539. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  imder 
49  CFR  1100.247(B}.  A  copy  of  any 
application,  together  with  applicant’s 
supporting  evidence,  can  be  obtained 
fi'om  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.gs.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  its  proposed 
service  warrants  a  grant  of  the 
application  under  the  governing  section 
of  the  Interstate  Commerce  Act.  Each 
applicant  is  fit,  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV.  United  States  Code,  and  the 
Conunission’s  regulations.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  filed  on  or  before  November 
17. 1980  (or,  if  the  application  later 
becomes  unopposed]  appropriate 
authority  will  be  issued  to  each 
applicant  (except  those  with  duly  noted 
problems)  upon  compliance  with  certain 
requirements  which  will  be  set  forth  in  a 
notice  that  the  decision-notice  is 
effective.  Within  60  days  after 
publication  an  applicant  may  file  a 


verified  statement  in  rebuttal  to  any 
statement  in  opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract”. 

Volume  No.  OP3-028 

Decided:  Sept.  26, 1980. 

By  the  Commission,  Review  Board  Number 
1,  Members  Carleton,  Joyce,  and  Jones. 

MC 13134  (Sub-97F),  filed  September 

12, 1980.  Applicant:  GRANT 
TRUCKING,  INC.,  P.O.  Box  256,  Oak 
Hill.  OH  45656.  Representative:  James 
M.  Burtch,  100  E.  Broad  St.,  Columbus, 
OH  43215.  Transporting  (1)  refractory 
materials,  foundry  facings,  sand,  sand 
additives,  common  clay,  ground 
bituminous  coal,  and  (2)  materials  and 
supplies  used  in  the  manufacture  and 
distribution  of  the  commodities  in  (1), 
between  points  in  Greenup  Coimty,  KY, 
on  the  one  hand,  and,  on  ^e  other, 
points  in  AL,  GA,  IL.  IN.  MI.  MO.  OH. 
NC,  PA.  TN.  VA.  WI  and  WV. 

MC  14125  (Sub-12F),  filed  September 

12. 1980.  Applicant:  PIQUA  TRANSFER 
&  STORAGE  COMPANY,  a  corporation, 
524  Young  St..  Piqua,  OH  45358. 
Representative:  Boyd  B.  Ferris,  50  W. 
Broad  St.,  Columbus,  OH  43215. 
Transporting  general  commodities 
(except  household  goods  as  defined  by 
the  Commission,  and  classes  A  and  B 
explosives],  between  points  in  Miami 
Coimty,  OH,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  119274(Sub-5F],  filed  September 

16. 1980.  Applicant:  LEWIS  & 
■THOMPSON  TRUCKING.  INC., 
Montgomery  City,  MO  63361. 
Representative:  Thomas  P.  Rose,  P.O. 
Box  205,  Jefferson  City,  MO  65102. 
Transporting  (1)  animal  and  poultry  feed 
and  animal  and  poultry  feed 
ingredients,  and  animal  health  aids  and 
animal  sanitation  products,  from 
Montgomery  City,  MO,  to  points  in 
Adams,  Calhoun,  Green,  Jersey, 
Madison,  Monroe,  and  Pike  Counties,  IL 
(2)  animal  and  poultry  feed  ingredients, 
from  points  in  IL  to  Montgomery  City, 
MO,  and  (3)  animal  and  poultry  feed, 
from  East  St.  Louis,  IL  to  Montgomery 
City,  MO. 

MC  135924  (Sub-24F),  filed  September 

15. 1980.  Applicant:  SIMONS 
TRUCKING  CO.,  INC.,  3851  River  Rd.. 
Grand  Rapids,  MN  55744. 


Representative:  Samuel  Rubenstein,  P.O. 
Box  5,  Minneapolis,  MN  55440. 
Transporting  lumber,  lumber  mill 
products,  and  wood  products,  firom 
points  in  AL  AR.  FL  GA.  KY,  LA.  MS, 
NC,  OK,  SC,  TN.  TX.  and  WV.  to  points 
in  MN.  ND,  SD.  lA,  IL  and  WI. 

MC  143085  (Sub-6F],  filed  September 

12, 1980.  Applicant:  11^  DANIEL 
COMPANY  OF  SPRINGFIELD,  3725  W. 
Division,  Springfield,  MO  65803. 
Representative:  Bruce  McCurry,  910 
Plaza  Towers,  Springfield,  MO  65804. 
Transporting  general  commodities 
(except  household  goods  as  defined  by 
the  Commission,  and  classes  A  and  B 
explosives),  between  points  in  the  U.S. 
(except  AK  and  HI). 

Note. — Issuance  of  a  certificater  in  this 
prodeeding  is  subject  to  coincidental 
cancellation  of  carrier’s  existing  certificates 
and  permits  in  Nos.  MC-143085  and  139274, 
respectively. 

MC  143394  (Sub-8F),  filed  September 

12. 1980.  Applicant:  GENIE  TRUCKING 
LINE,  INC.,  70  Carlisle  Springs  Road. 
P.O.  Box  840,  Carlisle,  PA  17013. 
Representative:  G.  Kenneth  Bishop 
(same  address  as  applicant). 
Transporting  meats,  meat  products,  and 
meat  byproducts,  and  articles 
distributed  by  meat  packing  houses,  as 
described  in  sections  A  and  C  of 
Appendix  I  to  the  report  in  Descriptions 
in  Motor  Carrier  Certificates,  61M.C.C. 
209  and  766  (except  commodities  in  bulk 
and  hides],  from  the  facilities  of  Iowa 
Beef  Processors,  Inc.,  at  or  near 
Holcomb,  KS,  to  points  in  AL  FL  GA. 
MS.  NC,  SC,  TN.  AR.  LA.  OK  and  TX. 

MC  145054  (Sub-39F),  filed  September 

16. 1980.  Applicant:  COORS 
TRANSPORTATION  COMPANY,  a 
corporation,  5101  York  St.,  Denver,  CO 
80216,  Representative:  Leslie  R.  Kehl, 
1600  Lincoln  Center,  1660  Lincoln  St.. 
Denver,  CO  80264.  'Transporting  non¬ 
exempt  food  or  kindred  products,  as 
described  in  Item  20  of  the  Standard 
Transportation  Commodity  Code 
(STCC).  between  points  in  CA,  on  the 
one  hand,  and,  on  the  other,  points  in 
CO. 

MC  148665(Sub-2F),  filed  September 

12. 1980.  Applicant:  CFS 
CONTINENTAL  TRANSPORTATION 
COMPANY,  a  corporation,  2550  North 
Clyboum  Ave.,  Chicago,  IL  60614. 
Representative:  Leonard  R.  Kofkin,  39 
South  La  Salle  St,  Chicago,  DL.  60603. 
Transporting  general  commodities 
(except  household  goods  as  defined  by 
the  Commission  and  classes  A  and  B 
explosives),  between  points  in  the  U.S., 
under  continuing  contract(s)  with  Texas 
Shippers  Association,  Inc.,  of  Chicago. 
IL 
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MC 151774F,  filed  September  8, 1980 
Applicant*  WILLARD  ORRICK.  LARRY 
nSCHER.  AND  GAINES  POINTER,  a 
partnership,  dba.  DORRICK 
TRANSPORTATION.  986  Ruth  Layne. 
niles,  MI  49120.  Representative:  Paul  D. 
Borghesani,  300  Communicana  Bldg.,  421 
South  Second  St.,  Elkhart  IN  46516. 
Transporting  (1)  agricultural 
insecticides,  agricultural  fungicides, 
weed  killing  compounds,  medicinal 
feeding  compands,  chemicals,  and 
medicines,  and  (2)  Materials, 
equipment,  and  supplies  used  or  useful 
in  the  manufacture,  processing,  and 
distribution  of  the  commodities  in  (1), 
between  points  in  Kalamazoo  County, 

MI,  on  the  one  hand,  and,  on  the  other, 
points  in  DeKedb  County,  GA. 

Volume  No.  OP3-029 

Decided:  Sept  29, 1980. 

By  the  Commission,  Review  Board  Number 
1.  Members  Carleton,  Joyce,  and  Jones. 

MC  2934(Sub-76F),  filed  September  9, 
1980.  Applicant:  A^O  MAYn,OWER 
TRANSIT  COMPANY.  INC,  9998  North 
Michigan  Rd.,  Carmel.  IN  46032. 
Representative:  W.G.  Lowry,  9998  North 
Michigan  Rd.,  Carmel,  IN  46032. 
Transporting  fiberglass  bathroom 
fixtures,  from  Brook  Park,  OH,  to  points 
in  AL,  AR,  CT.  DE.  FU  GA.  IL,  IN.  lA. 

KS.  KY.  LA.  ME,  MD,  MA.  MI,  MS,  MO. 
NH.  NJ,  NY.  NC.  OK.  PA,  RI.  SC.  TN. 

TX,  VT.  VA.  WV.  WL  and  DC. 

MC  15975(Sub-35F),  filed  September  9. 
1980.  Applicant:  BUSKE  LINES,  INC., 

123  W.  iVler  Ave.,  Litchfield,  IL  62056. 
Representative:  Howard  H.  Buske  (same 
address  as  applicant).  Transporting  (1) 
aluminum  containers,  container  ends, 
and  container  closures,  and  (2) 

Materials,  equipment,  and  supplies  used 
in  the  manufacture  tmd  distribution  of 
the  commodities  in  (1)  above,  (except 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  restricted 
to  traffic  originating  at  or  destined  to  the 
facilities  of  Reynolds  Metal  Company. 

MC  3114(Sub-40F),  filed  September  9, 
1980.  AppUcant:  T.  H.  COMPTON.  INC., 
R.F.D.  Berkeley  Springs,  WV  25411. 
Representative:  Herbert  Alan  Dubin,  818 
Connecticut  Ave.,  N.W.,  Washington, 

DC  20006.  Transporting  scrap  glass, 
between  points  in  CT.  DE,  IL  IN,  ME, 
MD,  MA,  MI.  NJ.  NH.  NY.  NC,  OH.  PA. 
RI,  SC.  VT.  VA.  WV,  and  DC. 

MC  24784  (Sub-40F),  filed  September 

16, 1980.  Applicant:  BARRY.  INC.,  463 
South  Water,  Olathe.  KS  66061. 
Representative:  Arthur  J.  Cerra,  P.O.  Box 
19251, 2100  TenMain  Center,  Kansas 
City.  MO  64141.  Transporting  (1) 
building  and  construction  materials, 
supplies  and  equipment  and  (2) 


materials,  supplies  and  equipment  used 
in  the  manufacture,  distribution, 
installation  and  application  of  the 
commodities  in  (1)  above,  between 
points  in  AR,  AZ,  CO,  GA,  lA,  IL  IN, 

KS,  KY.  LA.  MI,  MN.  MO.  MS,  MT.  NC, 
ND.  NE.  NJ,  NM.  OH,  OK.  SD.  TN.  TX. 
WI,  and  WY. 

MC  26825  (SulMOF).  filed  September 

10. 1980.  Applicant:  ANDREWS  VAN 
LINES,  INC.,  P.O,  Box  1609,  Norfolk,  NE 
68701.  Representative:  J.  Max  Harding, 
P.O.  Box  82028,  Lincoln,  NE  68501. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  manufacturers  and 
distributors  of  juvenile  products, 
between  points  in  the  U.S.  (except  AK 
and  HI),  restricted  to  traffic  originatmg 
at  or  destined  to  the  facilities  of  Welsh 
Company  and  its  affiliates. 

MC  52704  (Sub-286F),  filed  September 

18. 1980.  Applicant:  GLENN 

McClendon  trucking  company, 

INC.,  P.O.  Drawer  “H”,  LaFayette,  AL 
36862.  Representative:  Archie  B. 
Culbreth,  Suite  202,  2200  Century 
Parkway,  Atlanta,  GA  30345. 
Transporting  (1)  carbonated  beverages, 
(a)  between  points  in  AL  FL  GA,  NC, 
and  SC.  and  (b)  between  Kansas  City, 

KS  and  St  Louis,  MO,  on  the  one  hand, 
and.  on  the  other,  points  in  AL  GA,  FL 
NC  and  SC;  and  (2)  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  of 
carbonated  beverages,  from  points  in 
the  U.S.  (except  AK  and  HI)  to  points  in 
AL,  FL.  GA.  NC,  and  SC. 

MC  58035  (Sub-34F),  filed  September 

9. 1980.  Applicant:  TRANS-WESTERN 
EXPRESS,  LTD.,  5231  Monroe  St.. 
Denver,  CO  80216.  Representative: 

David  E.  Driggers,  Suite  1600  Lincoln 
Center,  1600  Lincoln  St.,  Denver,  CO 
80264.  Transporting  general 
commodities  (except  household  goods 
as  defined  by  the  Commission,  and 
classes  A  and  B  explosives),  in 
containers,  between  points  in  CO  and 
WY.  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  61825  (Sub-134F),  filed  September 

8. 1980.  Applicant:  ROY  STONE 
TRANSFER  CORPORATION.  V.C.  Dr.. 
P.O.  Box  385,  Collinsville,  VA  24078. 
Representative:  John  D.  Stone  (same 
address  as  applicant).  Transporting  (1) 
paper,  paper  products,  plastics,  plastic 
articles,  and  wood  pulp,  and  (2) 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
the  commodities  in  (1)  above,  (except 
commodities  in  bulk),  between  points  in 
the  U.S.  in  and  east  of  MN,  lA,  MO,  OK, 
andTX. 

MC  106674  (Sub-503F),  filed 
September  8, 1980.  Applicant:  SCHILU 
MOTOR  LINES,  INC.,  P.O.  Box  123, 


Remington,  IN  47977.  Representative: 
Jerry  L  Johnson  (same  address  as 
applicant).  Transporting  (1)  aluminum 
products,  (2)  stainless  steel  handrails, 
and  accessories  for  stainless  steel 
handrails,  and  (3)  materials,  equipment 
and  supplies  used  in  the  manufacture 
and  distribution  of  the  commodities  in 
(1)  and  (2)  above,  between  Gallaway, 

TN,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  106674  (Sub-504^,  filled 
September  10, 1980.  Applicant:  SCHILLI 
MOTOR  LINES,  INC.,  P.O.  Box  123, 
Remington,  IN  47977.  Representative: 
Jerry  L  Johnson  (same  address  as 
applicant).  Transporting  (1)  printed 
matter,  and  (2)  materials  and  supplies 
used  in  the  manufacture  and  distribution 
of  printed  matter  (except  commodities  in 
bulk),  between  the  facilities  of  R.  R. 
Donnelley  and  Sons  in  the  U.S.,  on  the 
one  hand,  and.  on  the  other,  those  points 
in  the  U.S.  in  and  east  of  MN,  lA,  MO, 
AR,  and  LA,  restricted  to  traffic 
originating  at  or  destined  to  the  facilities 
of  R.  R.  Donnelley  and  Sons  Company. 

MC  106674  (Sub-505F).  filed 
September  9, 1980.  Applicant*  SCHILLI 
MOTOR  LINES,  INC.,  P.O.  Box  123, 
Remington,  IN  47977.  Representative: 
Allan  C.  Zuckerman,  39  South  LaSalle 
St.,  Chicago,  IL  60603.  Transporting 
such  commodities  as  are  dealt  in  or 
used  by  manufacturers  and  distributors 
of  glass  containers  and  closures, 
between  those  points  in  the  U.S.  on  and 
east  of  a  line  beginning  at  the  mouth  of 
the  Mississippi  River,  and  extending 
along  the  Mississippi  River  to  its 
junction  with  the  western  boundary  of 
Itasca  County,  MN,  thence  northward 
along  the  western  boundaries  of  Itasca 
and  Koochiching  Counties,  MN.  to  the 
international  boundary  line  between  the 
U.S.  and  Canada. 

MC  107295  (Sub-994F),  filed 
September  16, 1980.  Applicant:  PRE-FAB 
TRANSIT  CO.,  a  corporation,  P.O.  Box 
146,  Framer  City,  IL  61842. 
Representative:  Duane  Zehr  (same 
address  as  applicant).  Transporting  (1) 
aluminum  and  aluminum  articles,  and 
(2)  materials,  equipment,  and  supplies 
used  in  the  manufacture  and  distribution 
of  commodities  in  (1)  above  (except 
commodities  in  bulk),  between  the 
facilities  of  Kaiser  AJuminum  & 
Chemical  Corporation  in  (a)  Elkhart 
County,  IN,  and  (b)  Lucas  County,  OH, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  107295  (Sub-995F),  filed 
September  16, 1980.  Applicant:  PRE-FAB 
TRANSIT  CO.,  a  corporation,  P.O.  Box 
146,  Farmer  City,  IL  61842. 
Representative:  Duane  Zehr  (same 
address  as  applicant).  Transporting  (1) 
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pulp,  paper,  and  paper  products,  and  (2) 
materials,  equipment,  and  supplies  used 
in  the  manufacturer  and  distribution  of 
commodities  in  (1)  above,  between 
points  in  the  U.S.,  restricted  to  trafnc 
originating  at  or  destined  to  the  facilities 
of  Manville  Forest  Products  Corporation. 

MC 111045  (Sub-187F),  filed 
September  18, 1980.  Applicant: 

REDWING  CARRIERS.  INC.,  P.O.  Box 
426,  Tampa,  FL  33601.  Representative:  L 
W.  Fincher  (address  same  as  applicant). 
Transporting  lime,  between  points  in 
Duval  County,  FL  and  points  in  GA. 

MC  112304  (Sub-248F),  filed 
September  9, 1980.  Applicant:  ACE 
DORAN  HAULING  &  RIGGING  CO.,  a 
Corporation,  1601  Blue  Rock  St., 
Cincinnati,  OH  45223.  Representative: 
James  M.  Burtch,  100  E.  Broad  St., 
Columbus,  OH  43215.  Transporting 
lumber  and  lumber  products,  between 
points  in  Dallas  Coimty,  TX,  on  the  one 
hand,  and,  on  the  other,  points  in  TX, 

NM.  CO,  and  OK. 

MC  114725  {Sub-114F),  filed 
September  8, 1980.  Applicant:  WYNNE 
TRANSPORT  SERVICE,  INC.,  2222 
North  11th  St.,  Omaha,  NE  68110. 
Representative:  Donald  L  Stem,  Suite 
610,  7171  Mercy  Rd.,  Omaha.  NE  68106. 
Transporting  liquid  fertilizer,  in  bulk,  in 
tank  vehicles,  between  points  in 
Crawford  County.  lA.  on  the  one  hand, 
and.  on  the  other,  points  in  NE  and  MO. 

MC  116014  (Sub-89F),  filed  September 

9. 1980.  Applicant:  OLIVER  TRUCKING 
COMPANY.  INC.,  P.O.  Box  53, 
Winchester,  KY  40391.  Representative: 
Harry  Ross,  58  South  Main  St.. 
Winchester,  KY  40391.  Transporting 
such  commodities  as  are  dealt  in  or 
used  by  manufacturers  and  distributors 
of  furniture,  between  those  points  in  the 
U.S.,  in  and  east  of  TX.  OK,  KS,  NE.  LA. 
andMN. 

MC  116535  (Sub-85F),  filed  September 

8. 1980.  Applicant:  JENl^GS  BOND. 
d.b.a.  BOND  ENTERPRISES,  P.O.  Box  8. 
Lutesville,  MO  63762.  Representative: 
(same  as  applicant).  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  and  household  goods 
as  defined  by  the  Commission),  between 
points  in  the  U.S..  restricted  to  the  traffic 
originating  at  or  destined  to  the  facilities 
of  Mobil  Chemical  Co.,  Plastics  Div. 

MC  117765  (Sub-2g8F).  filed 
September  8. 1980.  Applicant:  HAHN 
TRUCK  LINE.  INC.,  1100  S.  MacArthur, 
P.O.  Box  75218,  Oklahoma  City,  OK 
73147.  Representative:  R.  E.  Hagan 
(same  address  as  applicant). 
Transporting  non-alcoholic  beverages, 
in  containers,  from  Byhalia,  MS  to  those 
points  in  the  U.S.  in  and  east  of  ND,  SD, 
NE.  KS.  OK.  and  TX. 


MC  118535  (Sub-159F),  filed 
September  15, 1980.  Applicant:  TIONA 
TRUCK  LINE,  INC.,  Inn  Building.  P.O. 
Drawer  312,  Butler,  MO  64730. 
Representative:  Arthur  J.  Cerra,  2100 
TenMain  Center.  P.O.  Box  19251,  Kansas 
City,  MO  64141.  Transporting  (1) 
ammonium  phosphate,  from  the 
facilities  of  John  Deere  Chemical 
Company,  at  Tulsa,  OK,  to  points  in  IL; 

(2)  dry  fertilizer,  fi'om  East  St.  Louis.  IL, 
to  points  in  lA,  KS  and  MO;  (3) 
ammonium  nitrate,  urea,  and  fertilizer, 
firom  the  facilities  of  American 
Cyanamid  Company,  at  South  River 
(Marion  County),  MO.  to  points  in  AR,  - 
IL.  IN,  LA,  KS.  MI.  MN.  MO,  NE,  ND.  OK. 
SD,  TX,  and  WI;  (4)(a)  dry  animal  and 
poultry  feeds,  and  (b)  ingredients  for 
(4)(a),  from  Kansas  City,  MO,  to  points 
in  KY,  VA,  and  WV;  (5)  dry  ammonium 
nitrate  and  dry  urea,  from  Atlas,  MO,  to 
points  in  MI  and  WI;  (6)  dry  urea,  frt)m 
Atlas,  MO,  to  points  in  CO,  LA,  and  NM; 
(7)  feed  grade  urea,  from  Atlas,  MO,  to 
points  in  lA,  MN,  ND,  and  SD;  (8)(a) 
anhydrous  ammonia,  acids,  ammonium 
nitrate,  urea,  and  (b)  fertilizer  (except 
as  described  in  (a)),  from  the  facilities  of 
Allied  Chemical  Corp.,  in  Phillips 
County,  AR,  to  points  in  AL,  LL,  KS.  KY, 
LA.  MS,  MO,  OK.  TN,  and  TX;  (9)  dry 
ammonium  nitrate,  and  dry  urea,  from 
the  facilities  of  Atlas  Powder  Company, 
at  Atlas,  MO,  to  points  in  AL,  AR,  CO. 

IL,  IN.  lA.  KS,  KY,  LA.  MS.  MN.  NE,  NM, 
ND,  OK.  SD.  TN.  and  TX  (except  points 
in  Harris,  Galveston,  Fort  Bend, 

Brazoria,  Chambers.  Liberty,  Waller, 
Austin,  Montgomery,  and  San  Jacinto 
Counties);  (10)  dry  animal  and  poultry 
feeds  end  feed  ingredients,  from  the 
facilities  of  Pay  Way  Feed  Mills.  Inc., 
American  Cyanamid  Company  and 
Charles  Pfizer  and  Co..  Inc.,  at  or  near 
Kansas  City,  MO,  to  points  in  IL,  lA 
(except  Sioux  City),  MN,  NE.  ND,  SD, 
and  (11)  dry  animal  and  poultry 

feed  ingredients,  from  points  in  MN,  ND, 
SD,  and  WI  to  Kansas  City,  MO;  (12) 
anhydrous  ammonia,  and  fertilizer 
(except  anhydrous  ammonia),  from  the 
facilities  of  First  Miss,  Inc.,  at  or  near  Ft 
Madison,  lA,  to  points  in  AR.  IL  (except 
points  in  the  Chicago,  IL  and  East  St. 
Louis,  IL  Commercial  Zones,  as  defined 
by  the  Commission),  IN  (except  points  in 
the  Chicago,  LL  Commercial  Zone,  as 
defined  by  the  Commission),  KS.  KY,  ML 
MN,  MO  (except  points  in  the  St.  Louis, 
MO  Commercial  Zone,  as  defined  by  the 
Commission).  NE,  ND,  OH,  SD.  TN,  and 
WI;  (13)  lubricating  oil  and  grease,  from 
Topeka.  KS,  to  Grand  Island,  NE;  (14) 
salt,  fix)m  Kanapolis,  KS.  to  North  Platte, 
NE;  (15)  dry  chemicals,  ^m  Military. 
KS,  to  points  in  lA,  NE,  and  points  in 
that  part  of  MO  north  of  U.S.  Hwy.  50; 


(16)  dry  fertilizer  and  insecticides, 
fungicides  and  herbicides,  from  the  Port 
of  Catoosa,  OK,  to  points  in  AR,  CO,  IL, 
lA.  KS.  MN,  MO.  NE,  OK.  SD,  TX,  and 
WI;  (17)  dry  fertilizer,  from  Port  of 
Catoosa.  OK,  to  points  in  LA,  NE  and 
those  points  in  that  part  of  MO  north  of 
U.S.  Hwy.  50;  (18)  dry  fertilizer,  fit)m 
Port  of  Catoosa,  OK,  to  points  in  the  St 
Louis.  MO-East  St  Louis,  IL  commercial 
zone  as  defined  by  the  Commission;  (19) 
fly  ash,  (a)  from  Kansas  City,  MO.  and 
the  facilities  of  Kansas  City  Power  and 
Light  Company  at  or  near  Clinton.  MO, 
to  points  in  AR,  IL,  lA.  KS,  NE,  and  OK; 
and  (b)  from  the  facilities  of  Kansas  City 
Power  and  Light  Company  at  or  near  La 
Cygne,  KS,  to  points  in  AR.  IL,  lA,  MO, 
NE,  and  OK;  (20)  dry  fertilizer,  fixjm  the 
facilities  of  W.  R.  Grace  &  Co.,  at  Atlas, 
MO.  to  points  in  AR.  IL,  LA,  KS,  NE,  OK, 
and  TX;  (21)  dry  urea,  and  dry  fertilizer, 
from  the  facilities  of  Nipak,  Inc.,  near 
Kernes,  TX.  to  points  in  OK,  KS,  MO, 

NE,  CO.  NM,  and  AR;  (22)  (a)  animal 
feed,  and  animal  feed  ingredients  and 
(b)  livestock  feeders  and  livestock 
feeder  parts, 

(i)  From  Rogers,  MN,  to  points  in  AR, 

CO.  IL.  IN.  KS.  KY.  LA,  MS,  MO.  NM. 

NE.  ND.  OL.  SD,  TN.  TX  and  WI.  and  (ii) 
from  Minneapolis.  MN,  to  points  in  AR, 
CO.  IL.  IN.  KS.  KY.  LA.  MS.  MO.  NM. 

NE.  ND.  OK.  SD,  TN.  TX  and  WI;  (23) 
Dry  feed  and  feed  ingredients,  between 
the  facilities  of  Cargill,  Inc.,  at 
Springdale,  AR,  and  the  facilities  of 
Ralston  Purina  Company  at 
Bloomington,  IL,  Iowa  Falls,  LA.  Kansas 
City,  MO,  and  Memphis,  TN.  on  the  one 
hand,  and,  on  the  oAer,  points  in  AR. 
CO.  IL.  lA.  KS.  LA.  MN.  MO.  NE,  NM. 
ND.  OK.  SD,  TX  and  WI;  (24)  Dry  com 
products,  from  Kansas  City,  MO.  to 
points  in  AR,  CO.  IL,  IN,  LA,  KS.  KY,  LA, 
MI  MN.  NE.  MN.  ND.  OH.  OK.  SD.  TN, 
TX  and  WI;  (25)  Lead  Oxide,  from 
Terrell.  TX.  to  Kansas  City  and  St. 
Joseph,  MO;  (26)  Petfood,  from  the 
facilities  of  Strongheart  Products,  Inc.,  at 
or  near  Kansas  City.  KS,  to  points  in  LA, 
MN,  ND,  SD  and  WI;  (27)  Potash,  potash 
products  and  potash  byproducts,  from 
Lea  and  Eddy  Counties,  NM.  to  points  in 
IN.  KY.  MI.  MS.  NC.  OH  and  TN;  (28) 
Animal  feed,  animal  feed  ingredients, 
animal  health  products,  and 
insecticides,  firam  Minneapolis.  MN,  to 
points  in  AZ;  (29)  Salt,  fiom  the  facilities 
of  Morton  Salt  Company  at  or  near 
Hutchinson,  KS,  to  the  facilities  of  E.  I. 
DuPont  de  Nemours  and  Company  at  or 
near  Woodstock,  TN;  (30)  Dry  beet  pulp 
pellets,  fix)m  Fremont  and  Ottawa,  OH, 
and  East  Grand  Forks,  and  Crookston, 
MN,  to  East  St.  Louis,  IL;  (31)  Lead  and 
lead  alloys,  (a)  from  Hercultmeum,  MO, 
to  points  in  AZ,  AR.  CO,  IL.  lA,  KS,  KY. 
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LA.  MS.  MN.  NE.  NM.  OK.  TN.  TX  and 
\VI.  and  (b)  from  Omaha.  NE.  to  points 
in  AR.  CO.  IL.  IN.  lA.  KS.  MI.  MN.  MO. 
TN  and  TX;  (32)  Junk  Batteries,  from 
points  in  AR,  CO.  IL,  IN,  lA,  KS,  MI,  MS, 
MQ.  TN  and  TX,  to  Omaha,  NE,  and 
Fricso,  TX;  (33)  Dry  soybean  products, 
dry  soybean  byproducts,  dry  mixtures  of 
com  and  soybean  products,  and  dry 
com  products,  from  Kansas  City,  MO,  to 
points  in  AL,  AZ,  AR,  CO,  IL,  IN,  LA,  KS, 
KY.  LA,  MI.  MN.  MS,  NE,  NM,  ND,  OH. 
OK.  SD.  TN.  TX  and  WI;  (34)  Canned 
goods,  (a)  from  Ft  Collins.  CO,  to  points 
in  AZ.  AR.  IL.  lA.  KS,  MN.  MO.  NE.  NM, 
ND,  OK,  SD.  TX  and  WI.  (b)  from  U 
Junta,  CO,  to  points  in  AR,  IL,  KS,  MO, 
OK  and  WI,  and  (c)  from  Hutchinson, 

KS.  to  points  in  AZ,  AR,  CO,  NM,  OK 
and  TX;  (35)  Materials  and  supplies 
used  in  food  processing  and  packaging, 
from  points  in  AZ,  AR,  CO,  IL,  LA,  KS, 

MN.  MO.  NE.  NM,  ND,  OK.  SD.  TX  and 
WI,  to  Ft  Collins,  and  La  Junta,  CO; 
Hutchinson,  KS;  (36)  Alfalfa  meal  and 
alfalfa  pellets,  fipom  the  facilities  of 
Protein  Processors,  Inc.,  Division  of 
Ralston  Purina  Company,  at  or  near 
Dundee,  KS,  to  points  in  AR,  MO  AND 
LA;  (37)  Animal  and  poultry  medicinal 
health  products  and  pesticides,  animal 
and  poultry  feed  and  animal  and  poultry 
feed  components,  from  Kansas  City, 

MO,  to  points  in  AZ,  AR,  CO,  LA,  IL,  KS, 
LA.MS.  MN.  NE,  NM.  ND.  OK.  SD,  TX 
and  WI;  (38)  Dry  animal  and  poultry 
feed  ingredients,  (a)  Between  points  in 
AR,  LA,  MO,  OK  and  TX,  (b)  firom  points 
in  AR,  LA.  MO.  OK.  and  TX.  to 
Memphis,  TN,  and  points  in  IL,  IN,  LA, 
KS,  MS,  NE,  and  WI.  (c)  from  points 
in  CO.  IL.  IN.  lA.  MN,  MS,  NE.  and  WI. 
to  points  in  AR,  KS,  lA,  MO.NM,  OK. 
and  TX,  (d)  firom  points  in  KS,  to  points 
in  AR.  LA.  NO.  NM.  OK.  and  TX.  and  (e) 
from  points  in  NM,  to  points  in  AR,  LA, 
MO,  and  TX;  (39)  lead,  lead  alloys,  and . 
lead  by-products,  from  the  facilities 
used  by  Schuylkill  Metals,  Corp.,  near 
Forest  City,  MO.  to  points  in  AZ,  AR, 
CO.  IL.  IN.  lA.  KS.  KY,  LA.  MN.  MS.  ND, 
OK.  SD.  TN.  TX.  and  WI;  (40)  junk 
batteries  and  battery  plates,  in  the 
reverse  direction  of  (39)  above,  (41) 
Fertilizer,  (a)  from  Gainesville, 
Littlefield,  Pittsburg.  Terrell  and  Vernon, 
TX,  to  points  in  AR.  CO,  KS,  LA,  MS, 
NO,  N^  NM  and  OK,  and  (b)  from 
Kernes,  TX,  to  points  in  LA  and  MS;  (42) 
Fertilizer,  firom  Kernes,  TX,  to  points  in 
AR.  CO.  KS,  MO.  NE.  NM.  and  OK;  (43) 
Dry  urea  and  dry  ammonium  nitrate, 
from  the  facilities  of  Atlas  Powder 
Company,  at  or  near  Atlas  and 
Carthage,  MO,  to  points  in  AL.  AR,  AZ, 
CO.  lA.  m  IN.  KS.  KY.  LA.  MN,  MS,  NE. 
ND.  NM,  OK.  SD,  TN,  TX  and  WI;  (44) 
Lead  oxide,  frY)m  Hammond,  IN  to 


Kansas  City,  MO;  (45)  Lead  and  lead 
alloys,  from  Frisco,  TX  to  points  in  AR, 
CO,  lA.  IL.  IN.  KS.  LA.  MO.  NE.  OK  and 
TN;  (46)  Chemicals  (a)  from  Ringwood, 
IL,  to  points  in  LA  and  TX;  and  (b)  from 
Weeks  Island,  LA,  to  Ringwood  and  Elk 
Grove,  IL;  (47)  Containers,  from  Weeks 
Island,  LA,  to  Ringwood,  IL.  and  (48) 

Salt  and  salt  products  and  materials 
and  supplies  used  in  the  figriculturaL 
waler  treatment,  food  processing, 
grocery  and  institutional  supply 
industries  in  mixed  loads  with  salt 
products,  from  Weeks  Island,  LA,  to 
points  in  AR,  MS,  OK.  TN.  and  TX;  and 
(49)  Dry  Alumina,  from  the  facilities  of 
Aluminum  Company  of  Ai^erica  at  or 
near  Bauxite,  AR,  to  points  in  KS  and 
MO. 

Note. — Issuance  of  a  certificate  in  this 
proceeding  is  subject  to  coincidental 
cancellation  of  carrier's  existing  Certificate 
MC-118535  Sub  49.  58,  67.  70,  73, 81,  82,  83,  93, 
97,  98. 100, 101, 103, 109, 110, 115, 118, 121, 127, 
131, 140  and  142. 

MC  118535  (Sub-157F).  filed 
September  9, 1980.  Applicant:  TIONA 
TRUCK  UNE,  INC.,  102  West  Ohio, 
Butler,  MO  64730.  Representative:  Jim 
Tiona,  Jr.  (same  address  as  applicant). 
Transporting  proppant,  from  points  in 
Iberia  Parish,  LA,  to  points  in  AR,  CO, 
KS,  MS.  MT,  NE  NM.  OK.  TX.  UT.  and 
WY. 

MC  136384  (Sub-24F),  filed  September 

8. 1980.  Applicant:  PALMER  MOTOR 
EXPRESS,  INC.,  P.  O.  Box  103, 
Savannah,  GA  31402.  Representative: 
Virgil  H.  Smith,  Suite  12, 1587  Phoenix 
Blvd,  Atlanta,  GA  30349.  Transporting 
[Ifclay,  concrete,  glass  or  stone 
products,  as  described  in  Item  32  of  the 
Standard  Transportation  Commodity 
Code,  and  (2)  materials,  equipment,  and 
supplies  used  in  the  manufacture  of  the 
commodities  in  (1)  above,  between 
Shelby,  TN,  and  points  in  Clarke  and 
DeKalb  Coimties,  GA,  on  the  one  hand, 
and,  on  the  other,  points  in  AR,  LA,  KY, 
TN.  MS,  AL,  FL,  NC.  SC.  VA,  and  GA. 

MC  138635  (Sub-116F).  filed 
September  15, 1980.  Applicant:  Carolina 
Western  Express,  Inc.,  P.O.  Box  3995, 
Gastonia,  NC  28052.  Representative: 
W.C.  Sutton  (same  address  as 
applicant).  Transporting  chemicals, 
liquid  plastic,  ink,  plastic  sheeting, 
machinery,  and  machinery  parts, 
between  points  in  the  U.S. 

MC  141084  (Sub-19F),  filed  September 

3. 1980.  Applicant:  NATIONAL 
FREIGHT  UNES,  INC.,  P.  O.  Box  1031, 
San  Fernando,  CA  91341. 
Representative:  Bill  D.  Gardner  (same 
address  as  applicant).  Transporting  (1) 
chemicals,  and  (2)  plastic  articles, 
between  points  in  the  U.S.,  under 


continuing  contract(s)  with  The  Dow 
Chemical  Corporation,  of  Midland,  MI. 

MC  141914  (Sub-89F),  filed  September 

8, 1980.  Applicant:  FRANKS  AND  SON, 
INC.,  Route  1,  Box  108A,  Big  Cabin,  OK 
74332.  Representative:  Kathrena  J. 

Franks  (same  address  as  applicant). 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  manufacturers  and 
distributors  of  meirine  engines  (except 
commodities  in  bulk),  between  points  in 
Fond  du  Lac  County,  WI,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S. 

MC  141945  (Sub-3F),  filed  September 

8. 1980.  Applicant:  LOWER 
FULTONVILLE  TRUCKING  COMPANY. 
INC.,  750  Everett  St.,  Norwood,  MA 
02062.  Representative:  Robert  Rothberg, 
60  State  St.,  Boston.  MA  02109. 
Transporting  malt  beverages,  in 
containers,  between  points  in  the  U.S., 
under  continuing  contract(s)  ivith 
Merrimack  Valley  Distributing 
Company,  of  Denvers,  MA. 

MC  143394  (Sub-9F),  filed  September 

18. 1980.  Applicant:  GENIE  TRUCKING 
LINE,  INC.,  70  Carlisle  Springs  Rd.,  P.O. 
Box  840,  Carlisle.  PA  17013. 
Representative:  G.  Kenneth  Bishop 
(same  address  as  applicant). 
Transporting  general  commodities 
(except  commodities  in  bulk,  in  tank 
vehicles,  used  household  furniture, 
commodities  the  transportation  of  which 
because  of  size  or  weight  requires  the 
use  of  special  equipment,  automobiles, 
trucks  and  buses  as  described  in  the 
Report  in  Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  and  766,  and 
explosives),  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
International  Paper  Company,  of  New 
York,  NY. 

MC  143394  (Sub-lOF),  filed  September 

18. 1980.  Applicant:  GENIE  TRUCKING 
LINE,  INC.,  70  Carlisle,  Springs  Rd.,  P.O. 
Box  840,  Carlisle.  PA  17013. 
Representative:  G.  Kenneth  Bishop 
(same  address  as  applicant). 
■Transporting  (1)  unwoven  carpets, 
unwoven  carpeting,  carpet  and  mg 
cushioning,  and  (2)  materials  and 
supplies  used  in  the  installation  of  (1), 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  General  Felt 
Industries,  Inc.,  of  Saddle  Brook,  NJ. 

MC  144884  (Sub-7F),  filed  September 

16. 1980.  Applicant:  ARTHUR  E. 
JOHNSTON  &  MICHAEL  A. 
JOHNSTON,  d.b.a.  JOHNSTON 
TRUCKING,  P.O.  Box  325,  Spearfish,  SD 
57783.  Representative:  J.  Maurice 
Andren,  1734  Sheridan  Lake  Rd.,  Rapid 
City,  SD  57701.  Transporting  (1)  primary 
metal  products,  induing  galvanized, 
except  coating  or  other  allied 
processing,  [2)  fabricated  metal 
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products,  except  ordnance,  machinery, 
or  transportation  equipment,  and  (3) . 
lumber  or  wood  products,  except 
furniture,  as  described  in  Items  33,  34, 
and  24,  respectively,  of  the  Standard 
Transportation  Commodity  Code  Tariff, 
from  Louisville,  KY,  and  points  in  OH 
and  PA,  to  those  points  in  the  U.S.  in 
and  west  of  MN,  lA,  NE,  KS,  OK,  and 
TX  (except  AK  and  HI). 

MC  145054  (Sub-40F).  filed  September 

9. 1980.  Applicant:  COORS 
TRANSPORTATION  COMPANY,  a 
Corporation,  5101  York  St.,  Denver,  CO 
80216.  Representative:  David  E.  Driggers, 
Suite  1600  Lincoln  Center,  1660  Lincoln 
St.,  Denver,  CO  80264.  Transporting 
automobile  tires,  between  points  in  Los 
Angeles  County,  CA,  on  the  one  hand, 
and,  on  the  other,  points  in  Denver 
Coimty,  CO. 

MC  145955  (Sub-15F).  filed  September 

15. 1980.  Applicant:  CENTRAL  TRUCK 
SERVICE.  INC.,  4440  Buckingham  Ave., 
Omaha,  NE  68107.  Representative:  Arlyn 
L.  Westergren,  Suite  106,  7101  Mercy 
Road,  Omaha,  NE  68106.  Transporting 

(1)  adhesives  and  (2)  materials  used  in 
the  manufacture  of  adhesives,  between 
Chicago,  IL,  Omaha,  NE;  and  Kansas 
City,  MO. 

MC  145914  (Sub-lOF),  filed  September 

16. 1980.  Applicant:  COASTAL  TRUCK 
LINE,  INC.,  P.O.  Box  2015,  New 
Brunswick,  NJ  08903.  Representative: 
Lawrence  S.  Burstein,  One  World  Trade 
Center,  Suite  2373,  New  York,  NY  10048. 
Transporting  containers  and  raw 
materials  and  supplies  used  in  the 
manufacture  of  containers,  between 
points  in  the  U.S.,  under  continuing 
contract(s]  with  Ball  Corporation,  of 
Muncie,  IN. 

MC  146894  (Sub-3F),  filed  September 

16. 1980.  Applicant:  GLEN  DYER,  dba 
GLEN  DYERS  TRUCKING  SERVICE, 
1000  South  Lawrence  St.,  Mobile,  AL 
36603.  Representative:  R.  S.  Richard, 

P.O.  Box  2069,  Montgomery,  AL  36197. 
Transporting  silica  manganese,  from 
points  in  Mobile  County,  AL,  to  Houston 
and  Dangerfield,  TX. 

MC  148075  (Sub-2F),  filed  September 

10. 1980.  Applicant:  CECIL  E.  KING.  JR., 
d.b.a.  CECIL  E.  KING.  TRUCKING. 
Route  2.  Seagrove,  NC  27341. 
Representative:  Francis  J.  Ortman,  7101 
Wisconsin  Avenue,  Suite  605, 
Washington.  DC  20014.  Transporting  (1) 
meat,  between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Yates 
County  Ham  Inc.,  of  Ashboro,  NC;  and 

(2)  tread  rubber  and  accessories  used  in 
recapping  automotive  tires,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Harrelson  Rubber 
Company,  of  Ashboro.  N.C. 


MC  150584  (Sub-lF),  filed  September 

9, 1980.  Applicant:  PAPER 
MERCHANTS  TRANSPORT  &  SUPPLY. 
INC.,  175  Second  St.,  Oakland,  CA 
94807.  Representative:  Myron  F.  Tower, 
2257  Bancroft  Ave.,  San  Leandro,  CA 
94577.  Transporting  paper  bags,  and 
wrapping  paper,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Cupples  Paper  Bag  Company,  of  Palo 
Alto.  CA. 

MC  151544  (Sub-lF),  filed  September 

9. 1980.  Applicant:  HILL  TRANSPORT, 
INC.,  P.O.  Box  9813,  Rudder  Rd., 
Knoxville,  TN  37920.  Representative: 
Blaine  Buchanan,  1024  James  Bldg., 
Chattanooga,  TN  37402.  Transporting  (1) 
hair  care  products,  cosmetics,  and  toilet 
preparations,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  in  (1)  above,  between 
points  in  Los  Ai^eles  County,  CA.  and 
Dallas  County,  TX,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
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Decided:  Sept  22, 1980. 

By  the  Commission,  Review  Board  Number 
1,  Members  Carleton,  Joyce,  and  Jones. 
Member  Carleton  not  participating 

MC  1977  (Sub-48F),  filed  September 

17. 1980.  Applicant:  NORTHWEST 
TRANSPORT  SERVICE,  INC.,  5601 
Holly  St..  Commerce  City,  CO  80022. 
Representative:  Leslie  R.  Kehl,  1600 
Lincoln  Center,  1660  Lincoln  St,  Denver, 
CO  80264.  Transporting  general 
commodities  (except  those  of  unusual 
value,  household  goods  as  defined  by 
the  Commission,  commodities  in  bulk, 
classes  A  and  B  explosives,  and  those 
requiring  special  equipment],  serving 
points  in  San  Juan  County,  NM.  as  off- 
route  points  in  coimection  with  carrier's 
otherwise  authorized  regular-route 
operations. 

MC  11207  (Sub-568F).  filed  September 

16. 1980.  Applicant:  DEATON.  INC.,  317 
Ave.  W,  P.O.  Box  938,  Birmingham,  AL 
35201.  Representative:  Kim  D.  Mann, 
Suite  1010,  7101  Wisconsin  Ave., 
Washington,  DC  20014.  Transporting 
primary  metal  products  including 
galvanized  except  coating  or  other  allied 
processing,  and  fabricated  metal 
products  (except  ordnance)  as  described 
in  Items  33  and  34  of  the  Standard 
Transportation  Commodity  Code  Tariff, 
respectively,  and  metal  scrap,  between 
points  in  the  U.S.  (except  AK  and  HI), 
restricted  to  traffic  originating  at  or 
destined  to  the  facilities  of  (a) 
Commercial  Metals  Company,  (b)  its 
subsidiaries.  Structural  Metals,  Inc., 
Cometals,  Inc.,  Commonwealth  Metals 
Corporation,  Enterprise  Metal 


Corporation,  and  (c)  its  customers  or 
suppliers. 

MC  11207  (Sub-569F).  filed  September 

16. 1980.  Applicant:  DEATON,  INC.,  317 
Ave.  W,  P.O.  Box  936,  Birmingham.  AL 
35201.  Representative:  Kim  D.  Mann, 
Suite  1010,  7101  Wisconsin  Ave., 
Washington,  DC  20014.  Transporting 
primary  metal  products  including 
galvanized  except  coating  or  other  allied 
processing,  and.  fabricated  metal 
products  (except  ordnance)  as  described 
in  Items  33  and  34  of  the  Standard 
Tremsportation  Commodity  Code  Tarifi, 
between  points  in  Lauderdale  County, 
MS,  on  the  one  hamd,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  11207  (Sub-570F),  filed  September 

17. 1980.  Applicant:  DEATON,  INC.,  317 
Ave.  W,  P.O.  Box  938,  Birmin^am,  AL 
35201.  Representative:  Kim  D.  Mann, 
Suite  1010,  7101  Wisconsin  Ave., 
Washii^on,  DC  20014.  Transporting 
paper  and  paper  products,  between 
points  in  Escambia  County,  FL,  on  the 
one  hand,  and,  on  the  other,  those  points 
in  the  U.S.  in  and  east  of  MN,  lA,  MO. 
OK.  and  TX. 

MC  26396  (Sub-378F),  filed  September 

16. 1980.  Applicant:  THE  WAGGONERS 
TRUCKING,  P.O.  Box  31357,  Billings, 

MT  59107.  Representative:  Bradford  E, 
Kistler,  P.O.  Box  82028,  Lincoln,  NE 
68501.  Transporting  such  commodities 
as  are  dealt  in  or  used  by  manufacturers 
and  distributors  of  metal  buildings,  grain 
storage  and  handling  systems,  and 
agricultural  equipment,  between  points 
in  lA  and  NE,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  54567  (Sub-15F),_filed  September 

16. 1980.  Applicant:  RELIANCE  TRUCK 
CO.,  a  corporation.  2500  N.  24th  Ave., 
Phoenix,  AZ  85009.  Representative:  A. 
Michael  Bernstein,  1441  E.  Thomas  Rd., 
Phoenix,  AZ  85104.  Transporting  genera/ 
commodities  (except  household  goods 
as  defined  by  the  Commission,  and 
classes  A  and  B  explosives),  between 
points  in  CA,  AZ,  NV,  UT,  CO,  and  NM. 

MC  55896  (Sub-143F).  filed  September 

16. 1980.  Applicant:  R-W  SERVICE 
SYSTEM,  INC.,  20225  Goddard  Rd., 
Taylor.  MI  48180.  Representative: 

George  E.  Batty  (same  address  as 
applicant).  Transporting  general 
commodities  (except  household  goods 
as  defined  by  the  Commission,  and 
classes  A  and  B  explosives],  between 
points  in  St.  Charles  County,  MO,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S. 

MC  61396  (Sub-384F),  filed  September 

17. 1980.  Applicant:  HERMAN  BROS., 
INC.,  P.O.  Box  189,  2565  St.  Mary’s  Ave., 
Omaha,  NE  68101.  Representative:  Scott 
E.  Daniel.  800  Nebraska  Savings  Bldg., 
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1623  Famam,  Omaha,  NE  68102. 
Transporting  vegetable  oils,  in  bulk, 
h-om  Des  Moines,  lA,  to  points  in  the 
U.S.  (except  AK  and  HI). 

MC  95878  (Sub-364F),  filed  September 

17. 1980.  Applicant:  ANDERSON 
TRUCKING  SERVICE.  INC.,  203  Cooper 
Ave.  No.,  St.  Cloud.  MN  56301. 
Representative:  William  L  Libby  (same 
address  as  applicant).  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of  cast 
iron  products  (except  commodities  in 
bulk,  in  tank  vehicles),  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  109397  (Sub-522F).  filed 
September  16, 1980.  Applicant:  TRI¬ 
STATE  MOTOR  TRANSIT  CO.,  a 
corporation,  P.O.  Box  113,  Joplin,  MO 
64801.  Representative:  A.  N.  Jacobs 
(same  address  as 

applicantJ.Transporting  (1)  pollution 
control  and  liquid  treatment  machinery, 
(2)(a)  primary  metal  products  including 
galvanized  except  coating  or  other  allied 
processing,  and  (b)  fabricated  metal 
products  (except  ordnance)  as  described 
in  Items  33  and  34  of  the  Standard 
Transportation  Commodity  Code  Tariff 
respectively,  and  (3)  materials, 
equipment,  and  supplies  used  in  the 
manufactme  of  the  commodities  named 
in  (1)  and  (2)  above,  between  points  in 
CA,  on- the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  120436  (Sub-3F),  filed  September 

16. 1980.  Applicant:  hiUSSBAUM 
TRUCKING,  INC.,  Rt.  51.  No.,  Normal,  IL 
61761.  Representative:  Edward  D. 
McNamara,  Jr.,  907  So.  4th  St., 
Springfield,  IL  62703.  Transporting 
canned  goods  (except  frozen),  from  the 
facilities  of  Joan  of  Arc,  at  or  near 
Hoopeston  and  Princeville,  IL  to  Wright 
City,  MO. 

MC  123407  (Sub-648F).  filed 
September  16, 1980.  Applicant: 

SAWYER  TRANSPORT.  INC.,  Sawyer 
Center,  Rt..l,  Chesterton,  IN  46304. 
Representative:  H.  E.  Miller,  Jr.  (same 
address  as  applicant).  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  or  distributors  of 
containers  (except  commodities  in  bulk), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  123476  (Sub-59F),  filed  September 

17. 1980.  Applicant:  CURTIS 
TRANSPORT.  INC.,  P.O.  Box  388, 
Arnold,  MO  63010.  Representative: 
David  G.  Dimit  (same  address  as 
applicant).  Transporting  (1)  refractories, 
and  insulation,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture,  distribution  and 
installation  of  the  commodities  in  (1) 
above,  between  those  facilities  of  A.  P. 
Green  Refractories  Co.,  in  the  U.S.  on 


and  east  of  U.S.  Hwy  85,  on  the  one 
hand,  and,  on  the  other,  those  points  in 
the  U.S.  in  and  east  of  ND,  SD,  NE,  CO, 
and  NM. 

MC  125777  (Sub-276F),  filed 
September  16, 1980.  Applicant:  JACK 
GRAY  TRANSPORT.  INC.,  4600  East 
15th  Ave.,  Gary,  IN  46403. 

Representative:  Carl  L.  Steiner,  39  So. 
LaSalle  St.,  Chicago,  IL  60603. 
Transporting  granulated  slag,  from  La 
Cygne,  KS,  to  points  in  AR,  CO,  IL,  IN. 
lA,  KY,  MN.  MO,  NE.  NM,  OK.  TN.  TX, 
SD,  and  WY. 

MC  128527  (Sub-139F),  filed 
September  17, 1980.  Applicant:  MAY 
TRUCKING  COMPANY,  a  corporation, 
P.O.  Box  400,  Payette,  ID  83661, 
Representative:  Timothy  W.  Wilson, 

P.O.  Box  9039,  Salem,  OR  97305. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  CA,  ID,  MT,  NV,  OR, 
UT,  and  WA. 

MC  131026F.  filed  September  15, 1980. 
Applicant:  CRAWFORD  TOURS,  INC., 
3489  Abbey  St.^  Uniontown,  OH  44685. 
Representative:  Jerry  Purcell,  16  Hooper 
St.,  Pittsburgh,  PA  15219.  To  engage  in 
operations  in  interstate  or  foreign 
commerce,  as  a  broker,  at  Uniontown, 
OH,  in  arranging  for  the  transportation 
by  motor  velficle,  of  passengers  and 
their  baggage,  in  the  same  vehicle  with 
passengers,  in  roimd-trip  special  and 
charter  operations,  beginning  and 
ending  at  points  in  OH  and  WV,  and 
extending  to  points  in  the  U.S.  (except 
AK  and  HI). 

MC  133816  (Sub-14F),  filed  September 

15, 1980.  Applicant:  K  &  K  WHOLESALE 
CO.,  a  corporation,  P.O.  Box  328,  Lowell, 
OR  97452.  Representative:  Howard  E. 
Speer,  825  East  Park  St.,  Eugene,  OR 
97401.  Transporting  (1)  sand,  fi'om  points 
in  Clark  County,  NV,  to  those  points  in 
OR  in  and  west  of  Multnomah, 
Clackamas,  Marion,  Linn,  Lane, 

Douglas,  and  Jackson  Counties,  (2) 
cedar  shakes,  from  the  destination 
points  named  in  (1)  above  to  points  in 
Mohave,  Coconino,  Yuma,  Yavapai, 
Maricopa,  Gila,  and  Pinal  Counties,  AZ, 
and  (3)  lumber,  lumber  mill  products, 
and  forest  products,  from  points  in  OR 
to  points  in  Mohave,  Coconino,  Yuma, 
Yavapai,  Maricopa,  Gila,  and  Pinal 
Counties,  AZ. 

MC  138157  (Sub-251F).  filed 
September  17, 1980.  Applicant: 
SOUTHWEST  EQUIPMENT  RENTAL, 
INC.,  d.b.a.  SOUTHWEST  MOTOR 
FREIGHT,  2931  So.  Market  St.. 
Chattanooga,  TN  37410.  Representative: 
Patrick  E.  Quinn,  P.O.  Box  9596, 
Chattanooga,  TN  37412.  Transporting  (1) 
electrical  audio  and  visual  equipment, 
kitchen  and  household  equipment,  and 


(2)  materials  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  named  in  (1)  above, 
between  points  in  San  Diego  and  Los 
Angeles  Counties,  CA,  St.  Francis 
County,  AR,  Cook  County,  IL,  and 
Bergen  Coimty,  NJ,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  139906  (Sub-126F),  filed 
September  15, 1980.  Applicant: 
INTERSTATE  CONTRACT  CARRIER 
CORP.,  P.O.  Box  30303,  Salt  Lake  City, 

UT  84127.  Representative:  Richard  A. 
Peterson,  P.O.  Box  81849,  Lincoln,  NE 
68501.  Transporting  medical  supplies, 
between  points  in  Volusia  County,  FL, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  144616  (Sub-13F),  filed  September 

16. 1980.  Applicant:  TRUCKS,  INC.,  P.O. 
Box  79113,  Saginaw,  TX  76179. 
Representative:  Harry  F.  Horak,  Suite 
115,  5001  Brentwood  Stair  Rd.,  Fort 
Worth,  TX  76112.  Transporting  meats, 
meat  products,  meat  byproducts,  and 
articles  distributed  by  meat-packing 
houses  as  described  in  Sections  A  and  C 
of  Appendix  I  to  the  report  in 
Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  and  766 
(except  hides  and  commodities  in  bulk), 
from  Hereford,  TX,  to  points  in  CT,  DE, 
ME,  MD.  MA.  NH.  NJ,  NY,  PA,  RI.  VT, 
VA.  WV,  AZ,  CA.  and  DC. 

MC  145416  (Sub-3F),  filed  September 

17. 1980.  Applicant:  HEINEMAN 
DISTRIBUTING,  INC.,  301  West  Second 
St.,  Port  Clinton,  OH  43452. 
Representative:  Author  R.  Cline,  420 
Security  Bldg.,  Toledo,  OH  43604. 
Transporting  malt  beverages,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Portage  Distributing 
Co.,  of  Ravenna,  OH,  Pyramid 
Distributing,  Co.,  of  Mansfield,  OH, 
Bailey  Distributing  Company,  of 
Mansfield,  OH,  and  Metropolitan 
Distributing  Co.,  of  Toledo,  OH. 

MC  145997  (Sub-31F),  filed  September 

16. 1980.  Applicant:  JEM  EQUIPMENT, 
INC.,  P.O.  Box  396,  Alma,  AR  72921. 
Representative:  Don  Garrison,  P.O.  Box 
1065,  Fayetteville,  AR  72701. 
Transporting  liquor  and  malt  beverages, 
between  the  facilities  of  Stroh  Brewing 
Company,  at  or  near  (a)  Detroit,  MI,  and 
(b)  Perrysburg,  OH,  on  the  one  hand, 
and,  on  the  o&er,  Atlanta,  Athens, 
Augusta,  Albany,  Columbus,  Dublin,  La 
Grange,  Macon,  Rome,  and  Savannah, 
GA,  and  Aiken,  SC. 

MC  147007  (Sub-5F),  filed  September 

16, 1980.  Applicant:  EVERFRESH 
TRANSPORTATION  CO.,  a  corporation, 
6431  East  Palmer,  Detroit,  MI  48211. 
Representative:  John  S.  Barbour,  2711 
East  Jefferson,  Suite  202,  Detroit,  MI 
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48207.  Transporting  motor  vehicle  parts 
and  materials,  equipment,  and  supplies 
used  in  the  manufacture  of  motor 
vehicle  parts,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Chrysler  Corporation  Service  and  Parts 
Division,  of  Center  Line,  MI. 

MC 149026  (Sub-15F),  filed  September 

15. 1980.  Applicant:  TRANS-STATES 
LINES,  INC.,  P.O.  Box  1486,  Van  Buren, 
AR  72956.  Representative:  Larry  C.  Price 
(address  same  as  applicant). 
Transporting  (1)  paint  and  paint 
products  and  (2)  materials,  equipment 
and  supplies  used  in  the  manufacture, 
distribution,  and  packaging  of 
commodities  in  (1)  above,  between  Fort 
Smith,  AR.  on  the  one  hand,  and,  on  the 
other,  points  in  the  U.S.  (except  AK  and 
HI). 

Volume  No.  OP4-065. 

Decided:  September  24, 1980 

By  the  Conunission,  Review  Board  Number 
1,  Members  Carleton,  Joyce,  and  Jones. 

MC  59806  (Sub-20F),  filed  September 

17. 1980.  Applicant:  GROSS  &  HECHT 
TRUCKING,  INC.,  35  Brunswick  Ave., 
Edison,  NJ  08817.  Representative: 
Michael  R.  Werner,  167  Fairfield  Rd., 

P.O.  Box  1409,  Fairfield.  NJ  07006. 
Transporting  food  or  kindred  products 
as  described  in  Item  20  of  the  Standard 
Transportation  Commodity  Code  Tariff, 
between  points  in  the  U.S..  under 
continuing  contract(s)  with  Twin  County 
Grocers  Co.,  Inc.,  of  ^ison,  NJ. 

MC  61977  (Sub-35F),  filed  September 

15. 1980.  Applicant:  ZERKLE  TRUCKING 
CO.,  a  corporation.  2400  Eighth  Ave.. 
Huntington,  WV  25703.  Representative: 
N.  W.  Bowen,  Jr.,  P.O,  Box  5628, 
Huntington,  WV  25703.  Transporting  (1) 
paper  cmd  paper  products,  (2)  building 

'  products,  (3)  plastic  and  plastic 

products,  (4)  chemicals  (except  in  bulk), 
and  (5)  materials,  equipment,  and 
supplies  used  in  their  manufacture 
(except  commodities  in  bulk),  between 
points  in  the  U.S.,  restricted  to  traffic 
originating  at  or  destined  to  the  facilities 
of  Union  Camp  Corporation. 

MC  69116  (Sub-277F),  filed  September 

17. 1980.  Applicant:  SPECTOR 
INDUSTRIES,  INC.  d.b.a.  SPECTOR 
FREIGHT  SYSTEM,  1050  Kingery  Hwy., 
Bensenville,  IL  60106.  Representative: 
Edward  G.  Bazelon,  39  South  LaSalle, 
Suite  600,  Chicago,  IL  60603. 
Transporting  (1)  such  commodities  as 
are  dealt  in  or  used  by  manufactiu'ers  of 
floor  coverings,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture,  inst^ation  and 
distribution  of  the  commodities  in  (1) 
above,  between  points  in  Kankakee 


Coimty,  IL,  and  those  points  in  the  U.S. 
in  and  east  of  MT,  WY,  CO,  and  NM. 

MC  69116  (Sub-278F),  filed  September 

17. 1980.  Applicant:  SPECTOR 
INDUSTRIES.  INC.  d.b.a.  SPECTOR 
FREIGHT  SYSTEM.  1050  Kingery  Hwy., 
Bensenville,  IL  60106.  Representative: 
Edward  G.  Bazelon,  39  South  LaSalle  St., 
Suite  600,  Chicago,  IL  60603. 

Transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  between  points  in 
Waupaca  County,  WI,  on  the  one  hand, 
and,  on  the  other,  points  in  U.S.  (except 
AKandHI). 

MC  78786  (Sub-280F),  filed  September 

19. 1980.  Applicant:  PACIFIC  MOTOR 
TRUCKING  COMPANY,  a  Corporation. 
1766  El  Camono  Real,  P.O.  Box  990, 
Burlingame,  CA  94010.  Representative: 
Lloyd  M.  Roach,  7600  So.  Central 
Expressway,  P.O.  Box  226187,  Dallas, 

TX  75266.  Over  regular  routes, 
transporting  general  commodities 
(except  household  goods  as  defined  by 
the  Commission  and  classes  A  and  B 
explosives),  between  Portland,  OR  and 
Longview,  WA  over  Interstate  Hwy  5, 
serving  no  intermediate  points. 

MC  108937  (Sub-68F),  filed  September 

19. 1980.  Applicant:  MURPHY  MOTOR 
FREIGHT  LINES,  INC.,  2323  Terminal 
Rd.,  St.  Paul.  MN  55113.  Representative: 
Jerry  E.  Hess,  P.O.  Box  43640,  St.  Paul, 
MN  55164.  Over  regular  routes, 
transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  between  Buffalo  and 
Albany,  1^,  over  Interstate  Hwy  90. 
serving  all  intermediate  points,  and  the 
off-route  points  of  Medina,  Rochester, 
Rome,  and  Troy,  NY. 

MC  109397  (Sub-521F),  filed 
September  16, 1980.  Applicant:  TRI¬ 
STATE  MOTOR  TRANSIT  CO.,  a 
Corporation,  P.O.  Box  113,  Joplin,  MO 
64801.  Representative:  A.  N.  Jacobs 
(same  address  as  applicant). 
Transporting  (1)  electrical  equipment, 
and  electrical  control  panels,  and  (2) 
materials  and  supplies  used  in  the 
manufacture  of  the  commodities  named 
in  (1)  above,  between  points  in  Seminole 
.  County,  FL,  on  the  one  hand,  and,  on  the 
other,  points  in  the  U.S. 

MC  111936  (Sub-19F),  filed  September 

15. 1980.  Applicant:  MURROW’S 
TRANSFER.  INC.,  P.O.  Box  4095,  High 
Point,  NC  27263.  Representative:  J. 
Darrell  Peace  (same  address  as 
applicant).  Transporting  foodstuffs, 
between  points  in  MI,  on  the  one  hand. 


and,  on  the  other,  points  in  KY.  NC,  and 
VA. 

MC  118537  (Sub-13F),  filed  September 

17, 1980.  Applicant:  MARX  TRUCK 
Lli^,  INC.,  220  Lewis  Blvd.,  Sioux  City, 
LA  51108.  Representative:  Robert  L 
Marx  (same  address  as  applicant). 
Transporting  food  or  kindred  products 
as  described  in  Item  20  of  the  Standard 
Transportation  Commodity  Code  Tariff, 
between  points  in  Marshall,  Plymouth, 
Sioux,  and  Woodbury  Coimties,  lA, 
Dakota  County,  NE,  and  Union  Coimty, 
SD,  on  the  one  hand,  and,  on  the  other, 
points  in  Adams,  Arapahoe,  Boulder, 
Denver,  and  Jefferson  Counties,  CO,  and 
points  in  IL,  lA,  IN,  KS,  MI,  MN,  MQ, 

NE.  OK.  SD.  and  WI. 

MC  119726  (Sub-173F).  filed 
September  19, 1980.  Applicant:  N.A.B. 
TRUCKING  CO..  INC.,  1644  W. 

Edgewood  Ave.,  Indianapolis,  IN  46217. 
Representative:  James  L.  Beattey,  300  E. 
Fall  Creek  Pkwy.,  Suite  403, 

Indianapolis,  IN  46205.  Transporting 
such  commodities  as  are  dealt  in,  or 
used  by  manufacturers  and  distributors 
of  electrical  and  industrial  equipment, 
from  Elk  Grove  Village.  IL,  to  Atlanta, 
GA,  Grand  Prairie,  TX,  and  Secaucus, 

NJ. 

MC  119777  (Sub-501F),  filed 
September  19. 1980.  Applicant:  UGON 
SPECIALIZED  HAULER,  INC,  Hwy  85- 
East,  Madisonville,  KY  42431. 
Representative:  Carl  U.  Hurst,  P.O.  Box 
Drawer  "L”,  Madisonville,  KY  42431. 
Transporting  (1)  printed  matter  and  (2) 
materials,  equipment  and  supplies  used 
in  the  manufacture,  sale  and  ^stribution 
of  printed  matter,  between  points  in 
Cook  and  DuPage  Counties,  IL. 
Muscatine  County.  LA.  Lake  and  Marion 
Counties,  IN,  Fayette  and  Woodford 
Counties,  KY.  Bristol  County,  MA. 
Westchester  County,  NY,  and  Davidson 
County,  TN,  on  the  one  hand,  and,  cm 
the  other,  points  in  the  U.S. 

MC  125996  (Sub-94F).  filed  September 

18, 1980.  Applicant:  GOLDEN 
TRANSPORTATION,  INC.,  P.O.  Box 
26908,  Salt  Lake  City,  UT  84125. 
Representative:  Franklin  L  Slaugh,  8238 
So.  700  East.  Suite  103,  Sandy.  UT  84070. 
Transporting  meat,  meat  products,  meat 
byproducts,  and  articles  distributed  by 
meat-packing  houses  as  described  in 
Sections  A  and  C  of  Appendix  I  to  the 
report  in  Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  and  766 
(except  hides  and  commodities  in  bulk), 
from  the  facilities  of  Iowa  Beef 
Processors,  Inc.,  at  or  near  Holcomb,  KS, 
to  points  in  AZ,  CA,  CO,  ID.  MT,  NV, 
NM.  OR.  UT.  WA.  WY.  IL.  IN.  lA,  KS. 
KY.  MI.  MN,  MO.  ND.  NE.  OH,  SD.  and 
WI. 
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MC 127306  (Sub-14F),  filed  September 

16. 1980.  Applicant:  M.  W.  McCURDY  & 
CO.,  INC.,  401  Nora’s  Lane,  Houston,  TX 
77022.  Representative:  Daniel  O.  Hands, 
Suite  200,  205  W.  Touhy  Ave.,  Park 
Ridge,  IL  60068.  Transporting  malt 
beverages  between  the  facilities  of  Pearl 
Brewing  Company,  at  San  Antonio,  TX, 
on  the  one  hand,  and,  on  the  other, 
points  in  CA  and  NV. 

MC  131016F,  filed  September  12, 1980. 
Applicant:  REBECCA  MAE  BROGDEN, 

5  Warfield  Ct.,  Greensboro,  NC  27406. 
Representative:  Rebecca  Mae  Brogden 
(same  address  as  applicant).  To  engage 
in  operation,  in  interstate  or  foreign 
commerce  as  a  broker,  to  arrange  for  the 
transportation,  by  motor  vehicles,  of 
passengers  and  their  baggage  beginning 
and  ending  at  points  in  Guilford, 
Randolph,  Rockingham,  Alamance, 
Buncombe,  Iredell,  Franklin,  Forsyth, 
and  Macon  Counties,  NC,  and  extending 
to  points  in  the  U.S. 

MC  139906  (Sub-127F),  filed 
September  10, 1980.  Applicant: 
INTERSTATE  CONTRACT  CARRIER 
CORPORATION,  P.O.  Box  30803,  Salt 
Lake  City,  UT  84127.  Representative: 
Richard  A.  Peterson,  P.O.  Box  81849, 
Lincoln,  NE  68501.  Transporting  (1) 
electrical  equipment  and  household 
appliances,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  in  (1)  above,  between 
points  in  the  U.S. 

MC  140187  (Sub-4F),  filed  September 

18. 1980.  Applicant:  YELLOWSTONE 
TRUCKING,  INC.,  1212  Appleway, 

Coeur  d’Alene,  ID  83814.  Representative: 
William  J.  Monheim,  P.O.  Box  1756, 
Whittier,  CA  90609.  Transporting 
chemicals  or  allied  products,  as 
described  in  Item  28  of  the  revised 
Standard  Transportation  Commodity 
Code,  between  points  in  the  U.S.,  under 
continuing  contrast(s)  with  Utah  Salt 
Co.,  Inc.,  of  Salt  Lake  City,  UT. 

MC  142487  (Sub-6F),  filed  September 

19. 1980.  Applicant:  JOHN  H.  KOOY 
TRUCKING,  INC.,  2936  Shelby  Road, 
Lynnwood,  WA  98036,  Representative: 
James  T.  Johnson,  1610  IBM  Bldg., 
Seattle,  WA  98101.  Transporting  malt 
beverages  from  points  in  CA  to  points  in 
WA. 

MC  144826  (Sub-lF),  filed  September 

19, 1980.  Applicant:  COMET 
TRUCKING,  INC.,  6  Stuart  Rd., 
Chelmsford,  MA  01824.  Representative: 
David  Gordon  (same  address  as 
applicant).  Transporting  (1)  rubber  or 
miscellaneous  plastics  products  as 
described  in  Item  30  of  the  Standard 
Transportation  Commodity  Code  and  (2) 
equipment  and  supplies  used  in  the 
manufacture  of  the  commodities  in  (1) 


above,  between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Spir-It,  Inc., 
of  Wakefield,  MA,  Comet  Products,  Inc., 
of  Chelmsford,  MA,  and  Nature  Food 
Centers,  of  Wilmington,  MA. 

MC  146807  (Sub-ITF),  filed  September 

17. 1980.  Applicant:  S’n  W 
ENTERPRISES,  INC.,  P.O.  Box  1131, 
Wilkes  Barre,  PA  18702.  Representative: 
Joseph  A.  Keating,  Jr.,  121  S.  Main  St., 
Taylor,  PA  18517.  Transporting  (1) 
chains  and  gearing,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  or  distribution  of  the 
commodities  in  (1)  above,  between  the 
facilities  of  Atlas  Chain  &  Precision 
Products,  Inc.,  at  West  Pittston,  PA,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S.  (except  PA,  AK,  and  HI). 

MC  147007  (Sub-6F),  filed  September 

16. 1980.  Applicant:  EVERFRESH 
TRANSPORTATION  COMPANY,  a 
Corporation,  6431  East  Palmer,  Detroit, 
MI  48211.  Representative:  John  S. 
Barbour,  2711  East  Jefferson,  Suite  202, 
Detroit,  MI  48207.  Transporting  frozen 
citrus  juice  concentrates,  in  containers, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Libby, 
McNeill  &  Libby,  of  Chicago,  IL. 

MC  148087  (Sub-2F),  filed  September 

22. 1980.  Applicant:  BIG  K 
CORPORATION,  d.b.a.  DIAMOND 
TRANSPORT,  P.O.  Box  35,  Kanosh,  UT 
84637.  Representative:  Irene  Warr,  430 
Judge  Bldg.,  Salt  Lake  City,  UT  84111. 
Transporting  petroleum  and  petroleum 
products,  between  points  in  UT,  WY, 

CO,  and  ID. 

MC  148127  (Sub-27F),  filed  September 

12. 1980.  Applicant:  UNEHAUL 
EXPRESS  CORPORATION,  P.O.  Box 
5078,  Manchester,  NH.  Representative: 
Neal  R.  Michaud  (same  address  as 
applicant).  Transporting  ^enero/ 
commodities  (except  household  goods 
as  defined  by  the  Commission, 
commodities  in  bulk,  and  classes  A  and 
B  explosives),  between  points  in  the  U.S. 
(except  AK  and  HI),  restricted  to  traffic 
originating  at  or  destined  to  the  facilities 
of  Ralston  Purina  Company. 

MC  150576  (Sub-2F),  filed  September 

22. 1980.  Applicant:  COASTAL 
TRANSPORT,  INC.,  P.O.  Box  1277, 
Goldsboro,  NC  27530.  Representative: 
Ralph  McDonald,  P.O.  Box  2246,  Raleigh, 
NC  27602.  Transporting  petroleum  and 
petroleum  products  from  Chesapeake, 
VA  to  points  in  NC. 

MC  151056  (Sub-3F),  filed  September 

17. 1980.  Applicant:  SUPER  SERVICE, 
INC.,  319  Auburn  Ave.,  Somerset,  KY 
42501.  Representative:  George  M. 

Catlett,  Suite  708,  McClure  Bldg., 
Frankfort,  KY  40601.  Transporting  (1) 
charcoal,  charcoal  briquettes,  wood 


chips,  vermiculite,  hickory  chips,  lighter 
fluid,  fireplace  logs,  paper  bags,  arid 
spices  and  sauces  used  in  outdoor 
cooking,  and  (2)  materials,  equipment, 
and  supplies  used  in  the  manufacture  of 
the  conunodities  in  (1)  above,  between 
points  in  the  U.S.,  restricted  to  traffic 
originating  at  or  destined  to  the  facilities 
of  The  Kingsford  Company. 

MC  151097  (Sub-lF),  filed  September 

16. 1980.  Applicant:  DAVID  GRICE, 
d.b.a.  GRICE  WRECKER  SERVICE,  910 
N.  East,  Box  435,  Guymon,  OK  73942. 
Representative:  C.  L.  Phillips,  Room  248, 
Classen  Terr.,  Bldg.,  1411  N.  Classen, 
Oklahoma  City,  OK  73106.  Transporting 
wrecked,  disabled,  repossessed  and 
replacement  vehicles,  between  points  in 
AZ,  AR,  CO,  KS,  NE,  NM,  OK,  and  TX. 

MC  151216  (Sub-lF),  filed  September 

15. 1980.  Applicant:  SHAWNEE 
CARRIERS,  INC.,  82-86  Narrows  Rd., 
Plymouth,  PA  18651.  Representative:  S. 
Michael  Richards,  P.O.  Box  225, 

Webster,  NY  14580.  Transporting  (1) 
foodstuffs  (except  in  bulk),  and  (2) 
materials  and  supplies  used  in  the 
manufacture  of  foodstuffs,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Seneca  Foods  Corp.,  of 
Marion,  NY,  Globe  Products  Co„  of 
Clifton,  NJ,  Fruitcrest  Corp.,  of  Garden 
City  Park,  NY,  and  CantiSANO  Foods, 
Inc.,  of  Rochester,  NY. 

MC  151407  (Sub-lF),  filed  September 

16. 1980.  Applicant:  T  &  T  TRUCKING, 
INC.,  274  N.  W.  37th  St.,  Miami,  FL 
33127.  Representative:  D.  Paul  Stafford, 
P.O.  Box  45538,  Dallas,  TX  75245. 
Transporting  recreational  equipment, 
from  points  in  Dade  County,  FL,  to 
points  in  AZ,  AR,  CA,  CO,  ID,  LA,  KS, 
MN,  MT,  NV,  NM,  OK,  LA,  ND.  NE,  MO, 
SD,  OR,  TX,  UT,  WA,  and  WY. 

MC  151826F,  filed  September  11, 1980, 
Applicant:  J&S  TRUCK  SERVICE,  INC., 
Route  16,  Box  7,  Lexington,  NC  27292. 
Representative:  C.  Jack  Pearce,  Suite 
1200, 1000  Connecticut  Ave.  NW., 
Washington,  DC  20036.  Transporting  (1) 
bakery  products  (except  frozen)  and  (2) 
materials,  equipment,  and  supplies  used 
in  the  manufacture  of  bakery  products, 
between  points  in  the  U.S.  (except  AK 
and  HI),  restricted  to  traffic  originating 
at  or  destined  to  the  facilities  of 
Nabisco,  Inc. 

Volume  No.  OP4-066 

Decided:  September  24, 1980. 

By  the  Commission,  Review  Board  Number 
1,  Members  Carleton,  Joyce,  and  Jones. 

MC  141917  (Sub-lF),  filed  September 

10. 1980.  Applicant:  LEO  J.  UMERLEY, 
INC.,  9813  Philadelphia  Rd.,  Baltimore, 
MD  21237.  Representative:  Dean  N. 
Wolfe,  Suite  145, 4  Professional  Dr., 
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Gaithersburg,  MD  20760.  Transporting  • 
salt  and  calcium  chloride  between 
Baltimore,  MD,  and  points  in  Baltimore 
County,  MD,  on  the  one  hand,  and,  on 
the  other,  points  in  PA,  MD,  VA,  WV, 

DE,  NJ,  and  DC. 

MC  151826  (Sub-2F),  filed  September 
11, 1980.  Applicant:  J&S  TRUCK 
SERVICE,  INC.,  Rt.  16,  Box  7,  Lexington, 
NC  27292.  Representative: 

C.  Jack  Pearce,  Suite  1200, 1000 
Connecticut  Ave.,  Washington,  DC 
20036.  Transporting  (1)  chemicals  and 
drugs,  and  (2)  such  equipment  and 
supplies  as  are  used  by  hospitals, 
between  points  in  Pittsylvania  County, 
VA,  and  Nash  County,  NC,  on  the  one 
hand,  and,  on  the  other,  those  points  in 
the  U.S.  on  and  west  of  a  line  beginning 
at  the  mouth  of  the  Mississippi  River, 
and  extending  along  the  Mississippi 
River  to  its  junction  with  the  western 
boundary  of  Itasca  County,  MN,  then 
northward  along  the  western  boundaries 
of  Itasca  and  Koochiching  Coimties,  MN, 
to  the  international  boundary  line 
between  the  U.S.  and  Canada. 

MC  151867F,  filed  September  9, 1980. 
Applicant:  GORDON.  O.  TOMTENE, 
d.b.a.  VALLEY  SOIL  SERVICES,  Box 
280,  Birch  Hills,  Saskatchewan,  Canada 
SOJ  OGO.  Representative:  Gordon  O. 
Tomtene  (same  address  as  applicant).  In 
foreign  commerce  only,  transporting 
farm  machinery,  between  points  in  the 

U. S.,  under  continuing  contract(s)  with 
Greenland  Equipment  Ltd.,  of  Ftince 
Albert,  Saskatchewan,  Canada,  and 
Melgreen  Equipment  Ltd.,  of  Melfort, 
Saskatchewan,  Canada. 

MC  151876F,  filed  September  15, 1980. 
Applicant:  BILL  WHITLOW,  INC.,  P.O. 
Box  1191,  Selma,  AL  36701. 
Representative:  J.  Douglas  Harris,  200 
So.  Lawrence  St.,  Montgomery,  AL 
36104.  Transporting  (1)  hardware,  and 
(2)  building  materials,  between  points  in 

AL,  MS,  GA,  and  LA,  on  the  one  hand, 
and,  on  the  other,  points  in  AL,  MS,  GA, 
LA,  SC,  and  NC. 

MC  151877F,  filed  September  12, 1980. 
Applicant:  SUPREME  HAULERS,  INC., 
10736  Beaconsfield,  Detroit,  MI  48048. 
Representative:  Robert  E.  McFarland. 
2855  Coolidge,  Suite  201A,  Troy,  MI 
48084.  Transporting  (1)  iron  and  steel 
articles,  and  (2)  materials,  equipment, 
and  supplies  used  in  the  manufacture 
and  distribution  of  iron  and  steel 
articles,  between  points  in  the  Lower 
Peninsula  of  MI,  on  the  one  hand,  and, 
on  the  other,  those  points  in  the  U.S.  in 
and  east  of  MN,  lA,  MO,  AR,  and  TX. 

MC  151887F,  filed  September  15, 1980. 
Applicant:  BODONA,  INC.,  1011  North 
Colony  Rd.,  Meriden,  CT  06450. 
Representative:  Gerald  A.  Joseloff,  P.O. 
Box  3258,  Hartford,  CT  06103. 


Transporting  metal  articles,  (1)  between 
Woodstock.  IL.  on  the  one  hand,  and,  on 
the  other,  Worcester,  MA,  Bridgeport, 
CT,  and  Portland,  ME,  and  (2)  between 
points  in  New  Haven  County.  CT,  on  the 
one  hand,  and,  on  the  other,  points  in 
ME,  MA,  NY.  NJ,  PA,  OH.  IN.  IL.  WI. 
and  MI. 

Agatha  L  Mergenovich, 

Secretary. 

(FR  Doc.  80-30887  Filed  10-2-80;  8:45  am] 

BILLING  CODE  7035-01-M 


(Permanent  Authority  Decisions  Volume 
No.  OP3-030] 

Motor  Carriers;  Permanent  Authority 
Decision-Notice 

Decided:  September  29, 1980. 

The  following  applications,  filed  on  or 
after  July  3, 1980,  are  governed  by 
Special  Rule  247  of  the  Commission's 
Rules  of  Practice,  see  49  CFR  1100.247. 
Special  rule  247  was  published  in  the 
Federal  Register  on  J^y  3, 1980,  at  45  FR 
45539. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.247(B).  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit,  willing,  ahd  able  to 
provide  the  transportation  service  and 
to  comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  together  with 
applicant's  supporting  evidence,  can  be 
obtained  from  any  applicant  upon 
request  and  payment  to  applicant  of 
$10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.s.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  its  proposed 
service  warrants  a  grant  of  the 
application  imder  the  governing  section 
of  the  Interstate  Commerce  Act.  Each 
applicant  is  fit,  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV,  United  States  Code,  and  the 
Commission's  regulations.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 


Energy  Policy  and  Conservation  Act  of 
1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  filed  on  or  before  November 
17, 1980  (or,  if  the  application  later 
becomes  unopposed)  appropriate 
authority  will  be  issued  to  each 
applicant  (except  those  with  duly  noted 
problems)  upon  compliance  with  certain 
requirements  which  will  be  set  forth  in  a 
notice  that  the  decision-notice  is 
effective.  Within  60  days  after 
publication  an  applicant  may  file  a 
verified  statement  in  rebuttd  to  any 
statemenl  in  opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

By  the  Commission,  Review  Board  Number 
1,  Members  Carleton,  Joyce,  and  Jones, 
participating. 

Agatha  L.  Mergenovich, 

Secretary. 

Note.— All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract”. 

MC  146725  (Sub-llF),  filed  September 
16, 1980.  Applicant:  FREEPORT 
TRANSPORT,  INC.,  P.O.  Box  27327,  Salt 
Lake  City,  UT  84125.  Representative: 
Bruce  W.  Shand,  430  Judge  Bldg.,  Salt 
Lake  City,  UT  84111.  Transporting 
general  commodities  (except  used 
household  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions),  for  the  U.S.  Government, 
between  points  in  the  United  States. 

MC  149535F,  filed  September  2, 1980. 
Applicant:  ALL  FREIGHT,  INC.,  238 
Sheldon  Rd,  Berea,  OH  44017. 
Representative:  Michael  A,  Wargula, 
2550  Main  Place  Tower,  Buffalo,  NY 
14202.  Transporting  genero/ 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  mimitions) 
for  the  U.S.  Government,  between  points 
in  the  United  States. 

[FR  Doc.  80-30850  Filed  10-2-80: 8:45  am] 

BILLING  CODE  7035-01-M 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  March  1, 1979,  are  governed  by 
Special  Rule  247  of  the  Commission’s 
Rules  of  Practice  (49  CFR  1100.247). 
These  rules  provide,  among  other  things, 
that  a  petition  for  intervention,  either  in 
support  of  or  in  opposition  to  the 
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granting  of  an  application,  must  be  filed 
with  the  Commission  within  30  days 
after  the  date  notice  of  the  application  is 
published  in  the  Federal  Register. 

Protests  (such  as  were  allowed  to  filings 
prior  to  March  1, 1979)  will  be  rejected. 

A  petition  for  intervention  without  leave 
must  comply  with  Rule  247(k)  which 
requires  petitioner  to  demonstrate  that  it 

(1)  holds  operating  authority  permitting 
performance  of  any  of  the  service  which 
the  applicant  seeks  authority  to  perform, 

(2)  has  the  necessary  equipment  and 
facilities  for  performing  that  service,  and 

(3)  has  performed  service  within  the 
scope  of  the  application  either  (a)  for 
those  supporting  the  application,  or,  (b) 
where  the  service  is  not  limited  to  the 
facilities  of  particular  shippers,  from  and 
to,  or  between,  any  of  the  involved 
points. 

Persons  imable  to  intervene  under 
Rule  247(k]  may  file  a  petition  for  leave 
to  intervene  under  Rule  247(1)  setting 
forth  the  specific  grounds  upon  which  it 
is  made,  including  a  detailed  statement 
of  petitioner’s  interest,  the  particular 
facts,  matters,  and  things  relied  upon, 
including  the  extent,  if  any,  to  which 
petitioner  (a)  has  solicited  the  traffic  or 
business  of  ffiose  supporting  the 
application,  or,  (b)  where  the  identity  of 
those  supporting  ffie  application  is  not 
included  in  the  published  application 
notice,  has  solicited  traffic  or  business 
identical  to  any  part  of  that  sought  by 
applicant  within  the  affected 
marketplace.  The  Commission  will  also 
consider  (a)  the  nature  and  extent  of  the 
property,  financial,  or  other  interest  of 
the  petitioner,  (b)  the  effect  of  the 
decision  which  may  be  rendered  upon 
petitioner’s  interest,  (c)  the  availability 
of  other  means  by  which  the  petitioner’s 
interest  might  be  protected,  (d)  the 
extent  to  which  petitioner’s  interest  will 
be  represented  by  other  parties,  (e)  the 
extent  to  which  petitioner’s  participation 
may  reasonably  be  expected  to  assist  in 
the  development  of  a  sound  record,  and 
(f)  the  extent  to  which  participation  by 
the  petitioner  would  broaden  the  issues 
or  delay  the  proceeding. 

Petitions  not  in  reasonable 
compliance  with  the  requirements  of  the 
rule  may  be  rejected.  An  original  and 
one  copy  of  the  petition  to  intervene 
shall  be  filed  with  the  Conunission 
indicating  the  speciHc  rule  under  which 
the  petition  to  intervene  is  being  filed, 
and  a  copy  shall  be  served  concurrently 
upon  applicant’s  representative,  or  upon 
applicant  if  no  representative  is  named. 

Section  247(f)  provides,  in  part,  that 
an  applicant  which  does  not  intend  to 
timely  prosecute  its  application  shall 
promptly  request  that  it  be  dismissed, 
and  that  failure  to  prosecute  an 


application  under  the  procedures  of  the 
Commission  will  result  in  its  dismissal. 

If  an  applicant  has  introduced  rates  as 
an  issue  it  is  noted.  Upon  request,  an 
applicant  must  provide  a  copy  of  the 
tentative  rate  schedule  to  any 
protestant. 

Further  processing  steps  will  be  by 
Commission  notice,  decision,  or  letter 
which  will  be  served  on  each  party  of 
record.  Broadening  amendments  will  not 
be  accepted  after  October  3, 1980. 

Any  authority  granted  may  reflect 
administrative  acceptable  restrictive 
amendments  to  the  service  proposed 
below.  Some  of  the  applications  may 
have  been  modified  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.gs.,  unresolved  common 
control,  unresolved  fitness  questions, 
and  jurisdictional  problems)  we  find, 
preliminarily,  that  each  common  carrier 
applicant  has  demonstrated  that  its 
proposed  service  is  required  by  the 
present  and  future  public  convenience 
and  necessity,  and  that  each  contract 
carrier  applicant  qualifies  as  a  contract 
carrier  and  its  proposed  contract  carrier 
service  will  be  consistent  with  the 
public  interest  and  the  transportation 
policy  of  49  U.S.C.  10101.  Each  applicant 
is  fit,  willing,  and  able  properly  to 
perform  the  service  proposed  and  to 
conform,  to  the  requirements  of  Title  49, 
Subtitle  rV,  United  States  Code,  and  the 
Commission’s  regulation.  Except  where 
specifically  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  imder  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  those  proceedings  containing  a 
statement  or  note  that  dual  operations 
are  or  may  be  involved  we  find, 
preliminarily  and  in  the  absence  of  the 
issue  being  raised  by  a  petititioner,  that 
the  proposed  duel  operations  are 
consistent  with  the  public  interest  and 
the  transportation  policy  of  49  U.S.C. 
10101  subject  to  the  right  of  the 
Conunission,  which  is  expressly 
reserved,  to  impose  such  terms, 
conditions  or  limitations  as  it  finds 
necessary  to  insure  that  applicant’s 
operations  shall  conform  to  the 
provisions  of  49  U.S.C.  10930(a) 
(formerly  section  210  of  the  Interstate 
Commerce  Act.) 

In  the  absence  of  legally  sufficient 
petitions  for  intervention,  filed  on  or ' 
before  November  3, 1980  (or,  if  the 
application  later  becomes  unopposed), 
appropriate  authority  will  be  issued  to 


each  applicant  (except  those  with  duly 
noted  problems)  upon  compliance  with 
certain  requirements  which  will  be  set 
forth  in  a  notification  of  effectiveness  of 
the  decision-notice.  To  the  extent  that 
the  authority  sought  below  may 
duplicate  an  applicant’s  other  authority, 
such  duplication  shall  be  construed  as 
conferring  only  a  single  operating  right. 

Applicants  must  comply  with  all 
specific  conditions  set  forth  in  the 
following  decision-notices  within  30 
days  after  publication,  or  the  application 
shall  stand  denied. 

Note. — All  applications  are  for  authority  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce, 
over  irregular  routes,  except  as  otherwise 
noted. 

Volume  No.  OP4-024 

Decided:  June  10, 1980. 

By  the  Commission,  Review  Board  Number 
1,  Members  Carleton,  Joyce,  and  Jones. 

MC  11207  (Sub-553F),  filed  April  22, 
1980.  Applicant:  DEATON,  INC.,  317 
Avenue  W.,  P.O.  Box  938,  Birmingham, 
AL  35201.  Representative:  Kim  D.  Mann, 
Suite  1010,  7101  Wisconsin  Ave., 
Washington,  DC  20014.Transporting //re 
clay,  from  points  in  Jefferson  County, 

AL  to  points  in  MD  and  PA.  (Hearing 
site:  Birmingham,  AL  and  Washington, 
DC.) 

MC  11207  (Sub-554F).  filed  April  22, 
1980.  Applicant:  DEATON.  INC.,  317 
Avenue  W.,  P.O.  Box  938,  Birmingham, 
AL  35201.  Representative:  Kim  D.  Mann, 
Suite  1010,  7101  Wisconsin  Ave., 
Washington,  DC  20014.Transporting 
paper,  paper  products,  and  woodpulp, 
from  the  facilities  of  Weyerhaeuser 
Company  at  or  near  Trinity,  MS  to 
points  in  the  U.S.  (except  AK  and  HI). 
(Hearing  site:  Jackson,  MS,  or 
Washington,  DC.) 

Volume  No.  OP4-025 

Decided:  August  26, 1980. 

By  the  Commission,  Review  Board  Number 
1,  Members  Carleton,  Joyce,  and  Jones. 

MC  151047  (Sub-IF),  filed  June  16, 
1980,  previously  noticed  in  the  FR  issue 
of  August  5, 1980,  and  republished  this 
issue.  Applicant:  DICK  WELLER,  INC., 
Shoham  Rd.,  P.O.  Box  313,  Warehouse 
Point,  CT  06088.  Representative:  James 
M.  Bums,  1383  Main  St.,  Suite  413, 
Springfield,  MA  01103.  'Transporting  (1) 
builders'  hardware,  drapery  hardware, 
hand  tools,  steel  strapping,  and  band 
and  strap  steel,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacturer  and  distribution  of  the 
commodities  in  (1)  above,  between 
points  in  the  U.S.  (except  AK,  HI,  MA, 
NH,  RI  and  VT),  under  continuing 
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contract(8)  with  The  Stanley  Works  of 
New  Britain,  CT. 

Note. — ^The  purpose  of  this  republication  is 
to  correct  the  territorial  description. 

Volume  No.  OP4-068 
Decided:  September  24, 1980. 

By  the  Commission.  Review  Board  Number 
1,  Members  Carleton,  Joyce,  and  Jones. 

MC 149477F,  filed  June  4, 1980. 
Applicant:  BECKSTROM 
ENTERPRISES,  INC.,  P.O.  Box  56, 
Gwinner,  ND  58040.  Representative: 
William  j.  Gambucci,  Suite  M-20,  400 
Marquette  Ave.,  Minneapolis,  MN  55401. 
Transporting  metal  building  system 
components,  and  materials,  equipment, 
and  supplies  used  in  the  erection  and 
distribution  of  metal  building  system 
components,  from  Kansas  City,  MO, 
Galesburg,  IL.  Omaha,  NE,  and  Story 
City,  LA,  to  points  in  MN,  ND,  and  SD. 
Agatha  L  Mergenovich, 

Secretary. 

|FR  Doc.  80-30889  Filed  10-2-80;  8:45  am] 

BILLING  CODE  7035-01-M 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision*Notice 

The  following  applications,  filed  on  or 
after  July  3, 1980,  are  governed  by 
Special  Rule  247  of  the  Commission’s 
Rules  of  Practice,  see  49  CFR  1100.247. 
Special  Rule  247  was  published  in  the 
Federal  Register  on  July  3, 1980,  at  45  FR 
45539. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.247(B).  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit,  willing,  and  able  to 
provide  the  transportation  service  and 
to  comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  together  with 
applicant’s  supporting  evidence,  can  be 
obtained  from  any  applicant  upon 
request  and  payment  to  applicant  of 
$10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Finduigs 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  umesolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  its  proposed 
service  warrants  a  grant  of  the 
application  under  the  governing  section 
of  the  Interstate  Commerce  Act.  Each 


applicant  is  fit.  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  rv.  United  States  Code,  and  the 
Commission’s  regulations.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  filed  on  or  before  November 
17, 1980  (or,  if  the  application  later 
becomes  unopposed)  appropriate 
authority  will  be  issued  to  each 
applicant  (except  those  with  duly  noted 
problems)  upon  compliance  with  certain 
requirements  which  will  be  set  forth  in  a 
notice  that  the  decision-notice  is 
effective.  Within  60  days  after 
publication  an  applicant  may  file  a 
verified  statement  in  rebuttal  to  any 
statement  in  opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract”. 

Volume  No.  OP2-058 

Decided:  September  29, 1980. 

By  the  Commission,  Review  Board  Number 
3,  Members  Parker,  Fortier,  and  Hill. 

MC  131032F,  filed  September  17. 1980. 
Applicant:  RICHARD  UGHT,  d.b.a., 
PRONTO  PARCEL,  145  Palisades  St.. 
Dobbs  Ferry,  NY  10522.  Representative: 
Michael  R.  Werner,  P.O.  Box  1409, 167 
Fairfield  Rd.,  Fairfield,  NJ  07006.  As  a 
broker  to  arrange  for  the  transportation 
of  general  commodities  (except 
household  goods),  between  points  in  the 
United  States. 

MC  150802  (Sub-lF),  filed  September 
19. 1980.  Applicant:  NORTHWEST 
IOWA  EXPRESS,  INC.,  4311  Tyler 
Street,  Sioux  City,  lA  51108. 
Representative:  George  L.  Hirschbach, 
920  West  21st  Street,  South  Sioux  City. 
NE  68776.  Transporting  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions) 
for  the  United  States  Government, 
between  points  in  the  United  States. 

Volume  No.  0P4-O64 

Decided:  September  22, 1980. 


By  the  Commission,  Review  Board  Number 
1,  Members  Carleton,  Joyce,  and  Jones. 

Member  Carleton  not  participating. 

MC  151816F,  filed  September  10. 1980. 
Applicant:  RAM  LEASING  CO.,  a 
corporation,  4000  W.  Warren  Ave., 
Freemont,  CA  94538.  Representative:  E. 
Larry  Wells,  P.O.  Box  45538,  Dallas,  TX 
75245.  Transporting  general 
commodities,  between  Kemp,  Crandall, 
Kaufman,  Cherokee,  and  Anderson,  'TX, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  ConditioA:  Any 
certificate  issued  herein,  to  the  extent  it 
authorizes  the  transportation  of 
dangerous  commodities,  shall  be  limited 
to  a  period  of  five  years  from  its  date  of 
issue. 

Note. — ^The  purpose  of  this  application  is  to 
substitute  motor  carrier  for  abandoned  rail 
service. 

Volume  No.  OP4-C)67 
Decided:  September  24, 1980. 

By  the  Commission,  Review  Board  Number 

I,  Members  Carleton,  Joyce,  and  Jones. 

MC  131101F,  filed  September  10. 1980. 
Applicant:  ALL  FREIGHT,  INC.,  32705 
John  R.  Road,  Madison  Heights,  hti 
48071.  Representative:  Robert  L  Cope, 
Suite  501, 1730  M  St„  N.W.,  Washington, 
DC  20036.  To  engage  in  operations,  in 
interstate  or  foreign  commerce  as  a 
broker,  to  arrange  for  the  transportation 
of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S. 

MC  151826  (Sub-lF),  filed  September 

II,  1980.  Applicant:  J&S  TRUCK 
SERVICE.  INC.,  Route  16.  Box  7. 
Lexington,  NC  27292.  Representative:  C. 
Jack  Pearce,  Suite  1200, 1000 
Connecticut  Ave.,  Washington,  DC 
20036.  Transporting  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions) 
for  the  United  States  Government, 
between  points  in  the  U.S. 

MC  151827F,  filed  September  9. 1980. 
Applicant:  B.  W.  REDDEN,  5641  Military 
Parkway,  P.O.  Box  270699,  Dallas,  TX 
75227.  Representative:  B.  W.  Redden 
(same  address  as  applicant). 
Transporting  general  commodities 
(except  household  goods  as  defined  by 
the  Commission,  and  classes  A  and  B 
explosives),  between  Kemp  and 
Crandall,  TX,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

Note. — ^The  purpose  of  this  application  is  to 
substitute  motor  carrier  for  abandoned  rail 
carrier  service. 

MC  151866F,  filed  September  15. 1980. 
Applicant:  R.  L  JONES  &  SONS. 
DELIVERY  SERVICE,  a  corporation.  i 
4900  East  12th  St.,  Kansas  City,  MO  I 
64127.  Representative:  Tom  B.  i  I 
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Kretsinger,  20  East  Franklin,  Liberty, 
MO  64068.  Transporting  genera/ 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions], 
for  the  United  States  Government, 
between  points  in  the  U.S. 

Agatha  L.  Mergenovich, 

Secretary. 

(FR  Dog.  80-30888  Filed  10-2-80;  8:45  am] 

BILUNG  CODE  7035-01-M 


Republications  of  Grants  of  Operating 
Rights;  Authority  Prior  to  Certification 

The  following  grants  of  operating 
rights  authorities  are  republished  by 
order  of  the  Commission  to  indicate  a 
broadened  grant  of  authority  over  that 
previously  noticed  in  the  Federal 
Register. 

An  original  and  one  copy  of  a  petition 
for  leave  to  intervene  in  the  proceeding 
must  be  filed  with  the  Commission  on  or 
before  November  3, 1980.  Such  pleading 
shall  comply  with  Special  Rule  247(e]  of 
the  Commission’s  General  Rules  of 
Practice  (49  CFR  1100.247)  addressing 
specifically  the  issue(s}  indicated  as  the 
purpose  for  republication,  and  including 
copies  of  intervenor’s  conflicting 
authorities  and  a  concise  statement  of 
intervenor’s  interest  in  the  proceeding 
setting  forth  in  detail  the  precise  manner 
in  which  it  has  been  prejudiced  by  lack 
of  notice  of  the  authority  granted.  A 
copy  of  the  pleading  shall  be  served 
concurrently  upon  Ae  carrier’s 
representative,  or  carrier  if  no 
representative  is  named. 

MC 106644  (Sub-266F)  (Republication) 
filed  August  16, 1978,  published  in 
Federal  Register  issue  of  November  14, 
1978,  and  republished  this  issue. 
Applicant;  SUPERIOR  TRUCKING 
COMPANY,  INC.,  P.O.  Box  916,  Atlanta, 
GA  30301.  Representative:  Frank  Hall, 
Suite  713,  3384  Peachtree  Rd.,  N.E., 
Atlanta,  GA  30326.  A  Decision  of  the 
Commission,  Division  2,  decided  April  8, 
1980,  served  April  17, 1980,  finds  that 
operations  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  by 
applicant,  transporting  (1)  commodities 
which  because  of  size  or  weight  require 
the  use  of  special  equipment,  (2)  self- 
propelled  articles,  each  weighing  15,000 
pounds  or  more,  restricted  to  the 
transportation  of  commodities  which  are 
transported  on  trailers,  (3]  general 
commodities  (except  articles  of  unusual 
value.  Classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  which  require  the  use  of  special 
equipment],  when  moving  in  mixed 
shipments  with  the  commodities  in  (1]  or 


(2]  above,  and  (4]  machinery  and  parts 
thereof,  between  points  in  I^chigan,  on 
the  one  hand,  and,  on  the  other,  points 
in  AL,  AR,  FL,  GA,  KS,  KY,  LA,  MS,  MO, 
NC,  OK,  SC,  ’TN,  VA,  WV.  and  ’TX;  that 
applicant  is  fit,  willing,  and  able 
properly  to  perform  the  granted  service 
and  to  conform  to  the  requirements  of 
Title  49,  Subtitle  IV,  U.S.  Code  and  the 
Commission’s  regulations.  ’The  purpose 
of  this  republication  is  to  reflect 
applicant’s  actual  grant  of  authority. 

MC  140Q24  (Sub-98F]  (Republication] 
filed  April  14, 1978,  published  in  the 
Federal  Register  issue  of  )uly  27, 1978, 
and  republished  this  issue.  Applicant:  J. 

B.  MONTGOMERY,  INC.,  5565  East 
52nd  Ave.,  Commerce  City,  CO  80022. 
Representative:  John  F.  DeCock  (same 
address  as  applicant].  A  Decision  of  the 
Commission,  Division  2,  decided  April 
28, 1980,  served  May  8, 1980,  orders  that 
the  proceedings  be  reopened  for  further 
processing,  that  applicant  seeks 
authority,  as  amended,  as  a  common 
carrier  by  motor  vehicle,  over  irregular 
routes,  transporting /oocfefu^s  (except  in 
bulk]  from  New  York,  NY,  and 
Philadelphia,  Pa,  to  points  in  AR,  AZ, 

CA,  LA,  IL,  IN,  KS,  KY,  MI,  MN,  MO,  ND, 
NE,  NY,  OH,  SD,  TX,  and  WI.  We 
conclude  that  all  petitioners  and 
exceptants  should  remain,  or  become, 
parties  of  record  with  the  right  to 
participate  in  all  further  proceedings. 

The  authority  set  forth  in  the  appendix 
should  be  published  in  the  Federal 
Register.  Within  30  days  after 
publication,  anyone  prejudiced  by  the 
deletion  of  the  proposed  limitations  may 
file  a  petition  to  intervene  setting  forth 
the  exact  extent  to  which  they  have 
been  so  prejudiced.  All  exceptants  and 
petitioners  in  this  proceeding  should 
advise  the  Commission  of  their 
continuing  interest,  if  any,  within  the 
same  30-day  period.  This  notice  of  a 
continuing  interest  should  include 
copies  of  the  carrier’s  conflicting 
authority  (most  of  the  original  protests 
in  this  matter  have  been  lost  or 
misplaced].  There  will  then  be  (1)  a 
disposition  of  any  additional  petitions  to 
intervene  and  (2]  entry  of  an  appropriate 
decision  setting  the  matter  for  further 
hearing  or  processing  under  the 
modified  procedure  and  providing  for 
submission  of  additional  evidence  by  all 
parties.  Applicant  and  Atalanta 
Corporation  should  clarify  the  exact 
nature  of  the  transportation  services 
required — ^i.e.,  whether  imposition  of  an 
appropriate  “originating  at”  restriction 
(“restricted  to  the  transportation  of 
traffic  originating  at  the  named  origins 
[New  York,  NY,  and  Philadelphia,  PA, 
not  the  sought  facilities  at  these 


points]’’]  would  permit  applicant  to 
provide  all  needed  services. 

MC  142204  (Sub-8F]  (Republication] 
filed  January  2, 1979,  published  in  the 
Federal  Register  issue  of  April  6, 1979, 
and  republished  this  issue.  Applicant: 
ROBERT  R.  GUNVILLE,  JR.,  Star  Route 
2,  Lot  27  Bob’s  Mobile,  Iron  Mountain, 

MI  49801.  Representative:  Michael  S. 
Varda,  121  South  Pinckney  Street, 
Madison,  WI  52703.  A  Decision  of  the 
Commission,  Review  Board  Number  1, 
decided  March  13, 1980,  and  served 
March  20, 1980,  finds  that  the  present 
and  future  public  convenience  and 
necessity  require  operation  by  applicant, 
as  a  common  carrier,  by  motor  vehicle, 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1]  crushed 
stone,  in  bulk,  from  the  facilities  of  GAF 
Corporation,  at  or  near  Pembine,  WI,  to 
Chicago,  Waukegan  and  Wilmington,  IL 
and  (2]  resincoated  sand,  in  bulk,  from 
Aurora,  Chicago,  Oregon,  and  Troy 
Grove,  IL,  Mishawaka,  IN,  Bridgman, 

MI,  and  Fairwater  and  Menomonee 
Falls,  WI,  to  Kingsford,  MI;  that 
applicant  is  fit,  willing,  and  able 
properly  to  perform  the  granted  service 
and  to  conform  to  the  requirements  of 
Title  49,  Subtitle  IV,  U.S.  Code,  and  the 
Commission’s  regulations.  The  purpose 
of  this  republication  is  to  broaden  the 
territorial  description. 

MC  145904  (Sub-7F]  (Republication] 
filed  May  3, 1979,  published  in  the 
Federal  Register  issue  of  September  20, 
1979,  and  republished  this  issue. 
Applicant:  Applicant:  SOUTH  WEST 
LEASING,  INC.,  P.O.  Box  152,  Waterloo, 
lA  50704.  Representative:  Jack  H.  ^ 
Blanshan,  Suite  200,  205  West  Touhy 
Avenue,  Park  Ridge,  IL  60068.  A 
Decision  of  the  Commission,  Review 
Board  Number  1,  decided  June  17, 1980, 
finds  that  the  present  and  future  public 
convenience  and  necessity  require 
operation  by  applicant,  as  a  common 
carrier,  by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular  routes, 
transporting  meats,  meat  products,  meat 
byproducts,  dairy  products,  and  articles 
distributed  by  meat-packing  houses,  as 
described  in  Sections  A,  B,  and  C  of 
Appendix  I  to  the  report  in  Descriptions 
in  Motor  Carrier  Certificates,  61  M.C.C. 
209  and  766,  (except  hides  and 
commodities  in  bulk],  from  the  facilities 
of  John  Morrell  &  Co.,  at  or  near  (a) 
Sioux  Falls,  SD,  and  (b)  Estherville  and 
Sioux  City,  lA,  to  points  in  IN,  MI,  and 
OH,  restricted  to  traffic  originating  at 
the  named  origins;  that  applicant  is  fit, 
willing  and  able  properly  to  perform  the 
granted  service  and  to  conform  to  the 
requirements  of  Title  49,  Subtitle  IV, 

U.S.  Code,  and  the  Commission’s 
regulations.  The  purpose  of  this 
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republication  is  add  diary  products  to 
,  the  commodity  description. 

By  the  Commission. 

Agatha  L.  Meigenovkh, 

Secretary, 

(FR  Ooc.  80-30851  Filed  10-2-80;  8:45  am] 

BILUNG  CODE  703S-01-M 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Use  of  Electronic  Calculators  on  the 
Ncvember  1980  Pension  Examination 

Candidates  for  enrollment  to  perform 
actuarial  services  under  the  ^ployee 
Retirement  Income  Security  Act  of  1974 
will  be  permitted  to  use  electronic 
calculators  when  writing  the  four-hour 
Pension  Enrollment  Examination  (EA-2) 
on  November  6, 1980  (Part  7-E  U.S. 
Section  A,  in  the  syllabus  of  the  Society 
of  Actuaries;  and  Part  7  in  the  syllabus 
of  the  American  Society  of  Pension 
Actuaries).  The  following  are  speciHc 
details  concerning  the  use  of  these 
calculators. 

1.  All  calculators  brought  into  the  EA- 
2  examination  room  must  be  models 
which  are  battery-operated  and  non¬ 
programmable.  They  must  also  be  those 
which  perform  only  the  four  arithmetic 
functions  of  additions,  subtraction, 
multiplication  and  division,  plus  (at 
most]  the  square  root  and  per  cent 
operations,  and  which  have  a  maximum 
capacity  of  one  memory. 

2.  Models  which  have  the  capability  to 
perform  operations,  other  than  those 
specified  in  Item  1  above,  will  not  be 
permitted.  The  use  of  any  of  these 
models  by  a  candidate  constitutes  an 
irregularity,  and  may  be  sufficient  cause, 
at  the  discretion  of  any  or  all  of  the  joint 
administering  organizations,  for 
nuliification  of  a  passing  grade  on  the 
Pension  Enrollment  Examination. 

3.  Any  candidate  who  uses  a 
calculator  will  be  solely  responsible  for 
its  proper  functioning  and  operation 
during  the  examination.  In  addition, 
candidates  must  indicate,  on  their 
examination  answer  sheets,  both  the 
make  and  the  model  number  of  any 
calculator  used. 

4.  The  use  of  electronic  calculators  by 
candidates  on  the  November  1980 
Pension  Enrollment  Examination  (EA-2) 
is  strictly  experimental  at  this  time. 
Continuation  of  this  procedure  for  any 
examination  given  in  1981  or  later  is 
subject  to  the  review  and  approval  of 
the  involved  administering 
organizations. 

5.  No  electronic  calculators  of  any 
kind  will  be  permitted  for  the  November 
1980  Basic  Enrollment  Examination  (Part 
4,  EA-1),  or  for  Parts  4A  or  4B,  or  for  any 


other  specialties  or  sections  of  the  new 
Part  7  given  in  November  1980  by  the 
Society  of  Actuaries. 

For  mrther  information,  contact  the 
Executive  Director,  Joint  Board  for  the 
Enrollment  of  Actuaries,  c/o 
Department  of  the  Treasury, 
Washington,  D.C.  20220. 

Dated:  September  30, 1980. 

Leslie  S.  Shapiro, 

Executive  Director. 

[FR  Doc  80-30878  Filed  10-2-80;  8;46  am] 

BILUNQ  CODE  4610-»-«l 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Employment  Transfer  and  Business 
Competition  Determinations  Under  the 
Rural  Development  Act;  Applications 

The  organizations  listed  in  the 
attachment  have  applied  to  the 
Secretary  of  Agriculture  for  financial 
assistance  in  the  form  of  grants,  loans, 
or  loan  guarantees  in  order  to  establish 
or  improve  facilities  at  the  locations 
listed  for  the  purposes  given  in  the 
attached  list.  The  financial  assistance 
would  be  authorized  by  the 
Consolidated  Farm  and  Rural 
Development  Act,  as  amended,  7  U.S.C. 
1924(b],  1932,  or  1942(b). 

The  Act  requires  the  Secretary  of 
Labor  to  determine  whether  such 
Federal  assistance  is  calculated  to  or  is 
likely  to  result  in  the  transfer  fi'om  one 
area  to  another  of  any  employment  or 
business  activity  provided  by  operations 
of  the  applicant.  It  is  permissible  to 
assist  the  establishment  of  a  new 
branch,  affiliate  or  subsidiary,  only  if 
this  will  not  result  in  increased 
unemployment  in  the  place  of  present 
operations  and  there  is  no  reason  to 
believe  the  new  facility  is  being 
established  with  the  intention  of  closing 
down  an  operating  facility. 

The  Act  also  prohibits  such  assistance 
if  the  Secretary  of  Labor  determines  that 
it  is  calculated  to  or  is  likely  to  result  in 
an  increase  in  the  production  of  goods, 
materials,  or  commodities,  or  the 
availability  of  services  or  facilities  in 
the  area,  when  there  is  not  sufficient 
demand  for  such  goods,  materials, 
commodities,  services,  or  facilities  to 
employ  the  efficient  capacity  of  existing 
competitive  commercial  or  industrial 
enterprises,  unless  such  financial  or 
other  assistance  will  not  have  an 
adverse  efiect  upon  existing  competitive 
enterprises  in  the  area. 

The  Secretary  of  Labor’s  review  and 


certification  procedures  are  set  forth  at 
29  CFR  Part  75.  In  determining  whether 
the  applications  should  be  approved  or 
denied,  the  Secretary  will  take  into 
consideration  the  following  factors: 

1.  The  overall  employment  and 
unemployment  situation  in  the  local 
area  in  which  the  proposed  facility  will 
be  located. 

2.  Employment  trends  in  the  same 
industry  in  the  local  area. 

3.  The  potential  effect  of  the  new 
facility  upon  the  local  labor  market, 
with  particular  emphasis  upon  its 
potential  impact  upon  competitive 
enterprises  in  the  same  area. 

4.  The  competitive  effect  upon  other 
facilities  in  the  same  industry  located  in 
other  areas  (where  such  competition  is 
factor). 

5.  In  the  case  of  applications  involving 
the  establishment  of  branch  plants  or 
facilities,  the  potential  effect  of  such 
new  facilities  on  other  existing  plants  or 
facilities  operated  by  the  applicant. 

All  persons  wishing  to  bring  to  the 
attention  of  the  Secretary  of  Labor  any 
information  pertinent  to  the 
determinations  which  must  be  made 
regarding  these  applications  are  invited 
to  submit  such  information  in  writing 
within  two  weeks  of  publication  of  this 
notice.  Comments  received  after  the 
two-week  period  may  not  be  considered. 
Send  comments  to:  Administrator, 
Employment  and  Training 
Administration,  601 D  Street,  N.W., 
Washington,  D.C.  20013. 

Signed  at  Washington,  D.C.  this  29th  day  of 
September  1980. 

Joseph  T.  Paslawski, 

Acting  Director,  Office  of  Program  Services. 


Applications  Received  During  the  Week 
Ending  October  4, 1980 


Name  of  applicant  and 
location  of  enterprise 


Principal  product  or  ac8vil)r 


Bradford  Industries,  Inc.. 
Bradford.  IN. 

Tom  Lazio  Rsh  Co.  Inc.. 
Eureka,  CaNf. 

St  Paul  Business  Oevelop- 
ment  Corp.,  St  Paul,  Neb. 

Continentiai  Alcohol  Fuels 
Corp.,  Selma,  N.C. 

Sarpy  Alcohol  Co..  Spring- 
field.  Neb. 

Jim  Walter  Corp.,  Mt  Holty, 
S.C. 

Eastern  Marine,  ln&,  Panama 
City,  Fla. 

Clemson  Hospitality  Enter¬ 
prises.  Inc.,  Clemson,  S.C. 


Manufacture  farm  gravity  flow 
wagons  and  retatad  wagon 
attachments. 

Processing  marketing  and 
dietribulion  of  fish  prod¬ 
ucts. 

Grain  alcohol  facility. 

Manufacture  ethanol 

Processing  of  alcohol  for  ga- 
sohol. 

Aluminum  rolling  mNL 

ShipbuiUing. 

Motor  hotel 


[FR  Doc.  80-30832  Filed  10-2-80;  8:45  am] 
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Office  of  the  Secretary 
[TA-W-8910] 

Accurate  Die  &  Manufacturing  Corp.; 
Affirmative  Determination  Regarding 
Appiication  for  Reconsideration 

On  September  8, 1980,  a  company 
offical  requested  administrative 
reconsideration  of  the  Department  of 
Labor’s  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  for 
workers  and  former  workers  of  the 
Accurate  Die  &  Manufacturing  Corp., 
Detroit,  Michigan.  The  determination 
was  published  in  the  Federal  Register  on 
August  11, 1980,  (45  FR  56953). 

The  application  for  reconsideration 
claimed  that  the  Department’s  denial 
based  on  a  service  operation  is  in  error 
because  the  Accurate  Die  & 
Manufacturing  Corporation  also 
fabricates  and  assembles  component 
automotive  parts. 

Conclusion 

After  review  of  the  application,  I 
conclude  that  the  owner’s  claim  is  of 
sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C.  this  26th  day  of 
September  1980. 
lames  F.  Taylor, 

Director,  Office  of  Management 
Administration  and  Planning. 

(FR  Doc.  80-30857  Filed  10-^80;  8:45  am] 

BILUNQ  CODE  4510-2S-M 


ITA-W-78551 

The  Budd  Co.;  Determinations 
Regarding  Eligibiiity  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents  the 
results  of  an  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance. 

In  order  to  make  an  affirmative 
determination  and  issue  a  certification 
of  eligibility  to  apply  for  adjustment 
assistance  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or  proportion 
of  the  workers  in  the  workers’  hrm.  or  an 
appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated. 

(2)  that  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased 
absolutely. 

(3)  that  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles  produced 


by  the  hrm  or  appropriate  subdivision  have 
contributed  importantly  to  the  separations,  or 
threat  thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

’The  investigation  was  initiated  on 
April  28, 1980  in  response  to  a  petition 
which  was  filed  by  the  United 
Automobile,  Aerospace  and  Agricultural 
Implement  Workers  of  America  on 
behalf  of  workers  at  the  Detroit, 

Michigan  plant  of  The  Budd  Company.  ' 
Workers  at  the  Detroit  plant  primarily 
produce  automotive  body  stampings  for 
cars  and  trucks,  steel  disc  wheels  for 
light  trucks,  wheel  hubs  for  light-duty 
and  heavy-duty  trucks,  and  brake  dnims 
for  heavy-duty  trucks. 

With  respect  to  the  production  of 
automotive  body  stampings,  brake 
drums  and  wheel  hubs,  without  regard 
to  whether  any  of  the  other  criteria  have 
been  met,  the  following  criterion  has  not 
bqen  met: 

That  increases  of  imports  of  articles  like  or 
directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  subdivision  have 
contributed  importantly  to  the  separations,  or 
threat  thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

U.S  imports  of  automotive  body 
stampings  were  negligible  in  1978  and 
1979. 

U.S  imports  of  brake  drums  for 
medium  and  heavy-duty  trucks  were 
negligible  in  1978  and  1979. 

A  survey  conducted  by  the 
Department  revealed  that  major 
surveyed  customers  of  The  Budd  * 
Company  did  not  purchase  imported 
wheel  hubs  in  model  year  (MY)  1979  and 
MY  1980. 

Petitioners  in  this  case  allege  that 
increased  imports  of  automobiles  have 
caused  the  decline  in  production  and 
employment  at  the  Detroit,  Michigan 
plant  of  ’The  Budd  Company.  Although 
imported  automobiles  incorporate  body 
stampings,  wheels,  wheel  hubs  and 
brake  dnuns  of  the  same  origin,  imports 
of  the  whole  product  are  not  “like  or 
directly  competitive"  with  their 
component  parts. 

Imports  of  automotive  body 
stampings,  wheels,  wheel  hubs  and 
brake  drums  must  be  considered  in 
determining  import  injury  to  workers 
producing  such  products  at  the  Detroit, 
Michigan  pleint  of  The  Budd  Company. 

With  respect  to  the  production  of  steel 
disc  wheels,  all  of  the  requirements 
have  been  met. 

Preliminary  data  indicate  that  U.S. 
imports  of  wheels  for  cars  and  light 
trucks  increased  in  value  in.  model  year 
(MY)  1980  compared  to  MY  1979. 

A  survey  conducted  by  the 
Department  revealed  that  major 
customers  which  reduced  purchases  of 
wheels  from  ’The  Budd  Company  in 


fiscal  year  1979  and  the  first  six  months 
of  fiscal  year  1980  increased  purchases 
of  imported  wheels  for  cars  and  light 
trucks  during  the  same  period. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation.  I  conclude 
that  increases  of  imports  of  articles  like 
or  directly  competitive  with  steel  disc 
wheels  produced  at  the  Detroit, 

Michigan  plant  of  ’The  Budd  Company 
contributed  importantly  to  the  decline  in 
sales  or  production  Euid  to  the  total  or 
partial  separation  of  workers  of  that 
plant.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following 
certification: 

All  workers  of  the  Detroit,  Michigan  plant 
of  The  Budd  Company  engaged  in 
employment  related  to  the  production  of  steel 
disc  wheels  who  became  totally  or  partially 
separated  from  employment  on  or  after  April 
7, 1979  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

I  further  determine  that  all  workers  of 
the  Detroit,  Michigan  plant  of  The  Budd 
Company  engaged  in  employment 
related  to  the  production  of  automotive 
body  stampings,  brake  drums  and  wheel 
hubs  are  denied  eligibiiity  to  apply  for 
adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  26th  day  of 
September  1980. 

Harry  ).  Gilman, 

Supervisory  International  Econamist,  Office 
of  Foreign  Economic  Research. 

pH  Doa  80-30859  Filed  10-2-80;  8:45  am] 

BILUNO  CODE  4510-28-M 


Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  worker 
adjustment  assistance  issued  during  the 
period. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  Ae  Act  must  be  met. 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
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articles  produced  by  the  Hrm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  diereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

TA-W-7577;  New  Process  Gear  Corp., 
East  Syracuse,  NY 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  survey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-7789:  PBI  Industries,  Inc., 
Rochester,  PA 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  survey 
of  a  major  contract  lost  to  a  foreign 
manufacturer  revealed  that  the  subject 
firm  was  not  the  lowest  domestic 
bidder. 

TA-W-7812:  Saginaw  Bay  Plastics,  Inc., 
Bay  City,  MI 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  survey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  woricer  separations  at  the  firm. 

TA-W-7864;  Seward  Luggage  Co.,  Los 
Angeles,  CA 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  su^ey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-7915;  Goodyear  Tire  and  Rubber 
Co.,  Scottsboro,  AL 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  survey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-7988;  Howard  Martin  Knitting 
Mills,  Inc.,  Ridgefield,  NJ 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met. 
Separations  firom  the  subject  firm  were 
seasonal  in  nature. 

TA-W-8875:  Ziebart  Rustproofing  of 
Waterford,  Pontiac,  MI 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-8303;  Jervis  B.  Webb,  Detroit,  MI 

The  investigation  revealed  that 
criterion  [3]  has  not  been  met.  Sales 
declines  at  the  subject  firm  resulted 
primarily  firom  declines  in  activity  in  the 
domestic  automobile  industry  and  were 


not  the  result  of  increased  import 
competition. 

TA-W-8981:  Heckett  Co.,  Butler,  PA 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  Aggregate 
U.S.  imports  of  scrap  metal  are 
negligible. 

TA-W-9224;  NL  Industries  Inc.,  Metal 
Div.,  Pedricktown,  NJ 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  Aggregate 
U.S.  imports  of  lead  did  not  increase  as 
required  for  certification. 

TA-W-9301;  Juliet  Milts,  Inc.,  Dexter 
Mills  Div.,  Dexter,  ME 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  Aggregate 
U.S.  imports  of  finished  fabric  did  not 
increase  as  required  for  certification. 

TA-W-^22;  Louis  Cantor  and  Son,  Inc., 
Egg  Harbor,  NJ 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met. 
Separations  from  the  subject  firm  were 
seasonal  in  nature. 

TA-W-9752,  9753,  9754, 9755;  Duquesne 
Slag  Products  Co.,  Pittsburgh,  PA;  West 
Miff  in,  PA;  Monessen,  PA,  Monaco,  PA 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  Aggregate 
U.S.  imports  of  iron  and  steel  scrap  are 
negligible. 

TA-W-10,241;  Holiday  Chrysler- 
Plymouth,  Inc.,  Elyria,  OH 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-10,286;  Hawley  Coal  Corp.,  No.  1 
and  2  Mines,  Landgraff,  McDowell 
County,  WV 

The  investigation  revealed  that 
criterion  (3j  has  not  been  met.  Aggregate 
U.S.  imports  of  coal  and  coke  did  not 
increase  as  required  for  certification. 

TA-W-10,352;  Craig  Contractors,  Inc., 
Bolair,  WV 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  Aggregate 
U.S.  imports  of  coal  and  coke  did  not 
increase  as  required  for  certification. 

TA-W-8729,  8730;  American  Motors 
Corp.,  American  Center,  Southfield,  MI; 
Amtek,  Detroit,  MI 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met. 

TA-W-8957;  Super  Steel  Treating  Co., 
Warren,  MI 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 


required  for  certification  under  Section 
223  of  the  Act. 

TA-W-9010;  Foreman  Manufacturing 
Co.,  Inc.,  Ceilings  Lake,  NJ 

The  investigation  revealed  that  sales 
by  manufacturers  for  which  the  subject 
firm  produced  under  contract  did  not 
decline. 

TA-W-9030;  Baublits  Sawmill,  Port 
Angeles,  WA 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  siu*vey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-9269;  Kalstein  Silk  Mills,  Inc., 
Paterson,  NJ 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met 

TA-W-9276;  J.W.  Phillips  Distributing 
Co.,  Inc.,  Seattle,  WA 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act 

TA-W-9323;  Moco,  Inc.,  Alexandria,  IN 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act 

TA-W-9335;  Feblo,  Inc.,  Livonia,  MI 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act 

TA-W-9336;  Jones  Motor  Co.,  Inc., 
Spring  City,  PA 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  imder  Section 
223  of  the  Act. 

TA-W-9345;  General  Motors  Corp., 
Frigidaire  Div.,  Dayton,  OH 

The  investigation  revealed  that 
criterion  (3]  has  not  been  met. 

Production  of  home  appliances  and  auto 
air  conditioners  at  the  Dayton  plant 
ceased  in  March  1979,  more  than  one 
year  prior  to  the  date  of  the  petition.  The 
plant  has  been  producing  only 
replacement  parts  since  that  time.  No 
certification  may  apply  to  any  workers 
separated  from  employment  more  than 
one  year  prior  to  the  date  of  the  petition. 

TA-W-9652;  American  Metaseal 
Company,  Detroit,  MI 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 
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TA-W-9966:  Midwest  Plating  and 
Chemical  Carp.,  Kokomo,  IN 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certiHcation  imder  Section 
223  of  the  Act. 

TA-W-9967;  Modem  Metal  Processing, 
Inc.,  Williamstown,  MI 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-10,002;  Steel  Slitting  Co.,  Inc., 
Elwood,  IN 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-10, 009;  Palmer  Supplies  Co.  of 
Cincinnati,  Cincinnati,  OH 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section  « 
223  of  the  Act. 

TA-W-10,184;  Monarch  Steel,  Inc., 
Detroit,  MI 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-10, 339;  W.C.  DuComb  Company, 
Detroit,  MI 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-10, 497;  Continental  Mills,  Inc., 
Gloversville,  NY 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  Aggregate 
U.S.  imports  of  finished  fabric  did  not 
increase  as  required  for  certification. 

TA-W-9293;  C.J.  Langenfelder, 
Morrisville,  PA 

The  investigation  revealed  that  the 
workers'  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  223  of  the  Act. 

TA-W-10,501;  Seco  Knit  Fabrics,  Jersey 
City,  NJ 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  Aggregate 
U.S.  imports  of  greige  woven  and  knit 
did  not  increase  as  required  for 
certification. 

TA-W-10,486;  Burgess  Mining  and 
Construction  Co.,  Birmingham,  AL 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  Aggregate 


U.S.  imports  of  coal  and  coke  did  not 
increase  as  required  for  certification. 

TA-W-8383:  Gulf  and  Western  Mfg.  Co., 
Bohn  Heat  Transfer  Division,  Los 
Angeles,  CA 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  Aggregate 
U.S.  imports  of  refrigerated  and  air 
conditioning  equipment  are  negligible. 

TA-W-10,300;  Wisne  Automation  and 
Engineering  Co.,  Novi,  MI 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  Declines 
in  sales  by  the  subject  firm  resulted  from 
declines  in  the  domestic  automobile 
industry  and  were  not  as  a  result  of 
increased  imports  of  tools  and  fixtiu'es. 

TA-W-9479;L.  Surath  and  Sons,  Inc., 
Bay  City,  MI 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-10,586;  George  I.  Landry,  Inc., 
Femdale,  MI 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  Imports  of 
automobiles  may  not  be  considered  like 
or  directly  competitive  with  activities 
such  as  those  performed  by  workers  of 
the  subject  firm,  which  are  related  to  the 
construction  of  new  homes.  There  are  no 
imports  of  new  homes. 

TA-W-8909;  Sacked  Cedar  Products, 
Beaver,  WA 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  survey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-8700;  Pontiac  Steel  Corp., 
Clarkston,  MI 

The  investigation  revealed  that  the 
workers’  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  223  of  the  Act. 

TA-W-8789;  Penn-Dixie  Industries,  Inc., 
New  York,  NY 

The  investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  imder  Section 
223  of  the  Act.  Further,  none  of  the 
production  facilities  for  which  the 
subject  facility  provides  corporate 
services  are  covered  by  activie 
certifications. 

TA-W-8d40-41;  Hancock  Steel  Co., 
Lanwndale  Steel  Co.,  Detroit,  MI 

The  investigation  revealed  that  the 
workers’  firm  does  not  produce  an 


article  as  required  for  certification  under 
Section  223  of  the  Act. 

TA-W-7527;  Telefex,  Inc.,  Automotive 
Div.,  Van  Wert,  OH 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  srirvey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-8250;  Apollo  Clothes,  Inc., 
Philadelphia,  PA 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  survey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-ei54;  General  Electric  Co., 
Precision  Parts  Plant,  Springfield,  NJ 

The  investigation  revealed  that 
criterion  [3]  has  not  been  met.  Aggregate 
U.S.  imports  of  stampings  for  receiving 
tubes  are  negligible.  Fmther,  the  plant 
which  the  subject  facility  supplies 
stampings  to  is  not  covered  by  an  active 
certification. 

TA-W-10,026  and  10,275;  General 
Motors  Corp.,  Parts  Div.;  Pontiac,  MI; 
Baltimore,  MD 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  Parts 
produced  by  the  subject  facilities  are  not 
substantially  integrated  into  the 
production  of  import  impacted 
automobiles. 

TA-W-7959;  Harte  and  Company,  Inc., 
Mountain  Top,  PA 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  survey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

Affirmative  Determinations 

TA-W-7427;  Lear  Siegler,  Inc.,  General 
Seating  Div.,  Ferguson,  KY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  20, 1979. 

TA-W-7851:  United  States  Luggage 
Corporation,  Fall  River,  MA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  16, 1979  and  before  May  30, 1980. 

TA-W-9068;  Ski  Land  Woolen  Mill, 
Clinton,  ME 

A  certification  was  issued  covering  all 
workers  of  the  plant  separated  on  or 
after  June  17, 1979. 
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TA-W-9149:  Striar  Textile  Mill,  Orono, 
ME 

A  certincation  was  issued  covering  all 
workers  of  the  plant  separated  on  or 
after  June  6, 1979. 

TA-'W-Q349;  Plycraft,  Inc.,  Lawrence, 

MA 

A  certification  was  issued  covering  all 
workers  of  the  firm  engaged  in 
employment  related  to  the  production  of 
molded  plywood  show  bottoms  and 
heels  who  were  separated  on  or  after 
July  1, 1979;  and  all  workers  of  the  firm 
engaged  in  employment  related  to  the 
production  of  molded  plywood  furniture 
who  were  separated  from  employment 
on  or  after  May  14, 1979. 

TA-W-9751  and  9751A;  Black  Mfg.  Co., 
Inc.;  Seattle,  WA;  Springfield,  MO 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
August  1, 1979. 

TA-W-10,019;  Submban  Ford  Sales, 

Inc.,  Arnold,  MO 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after' 
July  9, 1979. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  of  September 
22-26, 1980.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  S-5314,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.  Washington,  D.C.  20210 
during  normal  working  hours  or  will  be 
mailed  to  persons  who  write  to  the  -  . 
above  address. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  80-30861  Piled  10-2-60;  8:45  am] 

BILLING  CODE  4510-2a-M 


Determinations  Regarding  Eiigibiiity 
To  Appiy  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  of  determinations 
regarding  eligibility  to  apply  for  worker 
adjustment  assistance  issued  during  the 
period  September  15-19, 1980. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  ^e  Act  must  be  met. 

(1)  That  a  significant  number  of  proportion 
of  the  workers  in  the  workers’  firm,  or  an 
appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated. 


That  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased 
absolutely,  and 

That  increases  of  imports  of  articles  like  or 
directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  subdivision  have 
contributed  importantly  to  the  separations,  or 
threat  thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  it  has 
been  concluded  that  at  least  one  of  the 
above  criteria  has  not  been  met. 

TA~W-8042,  8043;  Barry-Wehmiller  Co., 
St.  Louis,  Missouri 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-8292;  Sheffield  Southern  Steel 
Products,  Inc.,  Lenoir  City,  TN 

Investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-9648;  P.O.B.  Inc.,  Cincinnati,  OH 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  sealing  compounds  are 
negligible. 

TA-W-8598;  BASF  Wyandotte  Corp., 
Wyandotte,  Michigan 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  Urethane  polyols  and  sodium 
bicarbarte  did  not  increase  as  required 
for  certification. 

TA-W-8342;  Trew  Craft  Corp.,  Troy, 
Michigan 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  models,  patterns  and  fixtures 
are  negligible. 

TA-W-10,368;  Allied  chemical  Corp., 
Ashland,  Kentucky 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  coke  are  negligible. 

TA-W-8629;  Continental  Forest 
Industries,  Corrugated  Div.,  Melvindale, 
MI 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  Aggregate 
U.S.  imports  of  corrugated  boxes  are 
negligible. 

TA-W-8984;  Suits  Galore,  Inc.,  Hialeah 
Gardens,  FL 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met. 


TA-W~8193;  Borg-Wamer  Corp., 

Warner  Gear  Div.,  Muncie,  IN 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  survey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA~W-8040;  Allen  Shoe  Co.,  Inc., 
Haverhill,  MA 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met. 

Separations  form  the  subject  firm 
resulted  from  a  transfer  of  production  to 
another  domestic  facility. 

TA-W-8620;  New  Castle  Foundry,  New 
Castle,  IN 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  survey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-8695;  Western  Cold  Drawn  Steel, 
Elyria,  OH 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  survey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

Affirmative  Determinations 

In  each  of  the  following  cases,  it  has 
been  concluded  that  all  of  the  criteria 
hav^  been  met,  and  certifications  have 
been  issued  covering  workers  totally  or 
partially  separated  fi'om  employment  on 
or  after  the  designated  dates. 

TA-W-9139;  Walworth  Company 
Columbus,  OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
November  1, 1979. 

TA-W-9139A;  Walworth  Company, 
Creensburg,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  1, 1979  and  before  March  11, 
1980. 

TA-W-8759;  Woodings  Verona  Tool 
Works,  Verona,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  1, 1980. 

TA-W-9316;  American  Motors  Corp., 
Kenosha,  WI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  27, 1980. 
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TA-W-9315;  American  Motors  Corp., 
Milwaukee,  WI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  23, 1979. 

TA-W-7713;  Cresco  Pollack  Sportwear, 
Inc.,  Ashland,  OH 

A  certiHcation  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  1, 1979 

TA-W-9252;  General  Motors  Corp., 
Delco-Remy  Div.,  Ana  Hein,  CA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  1, 1979. 

TA-W-9249;  General  Motors  Corp., 
Warren,  MI 

A  certification  was  issued  covering  all 
workers  of  the  plant  separated  on  or 
after  December  1, 1979. 

I  herby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  perod  September  15- 
19, 1980.  Copies  of  these  determinations 
are  available  for  inspection  in  Room  S- 
5314,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20210  during  normal  working  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  80-30862  Filed  10-2-80: 8:45  am] 

BILLING  CODE  4510-28-M  f 


tTA-W-7936] 

General  Motors  Corp.,  Oelco-Remy 
Division,  New  Brunswick,  N.J.; 

Negative  Determination  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents  the 
results  of  an  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance. 

In  order  to  make  an  affirmative 
determination  and  issue  a  certification 
of  eligibility  to  apply  for  adjustment 
assistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  tbe  Act 
must  be  met. 


(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers’  firm,  or  an 
appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated. 

(2)  That  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased 
absolutely. 

(3)  That  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  subdivision  have 
contributed  importantly  to  the  separations,  or 
threat  thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

The  investigation  was  initiated  on 
May  12, 1980  in  response  to  a  petition 
which  was  filed  by  the  International 
Union  of  Electrical,  Radio  and  Machine 
Workers  on  behalf  of  workers  at  the 
New  Brunswick,  New  Jersey  plant  of  the 
Delco-Remy  Division  of  General  Motors 
CorporatioiL  Workers  at  the  New 
Brunswick  plant  produce  batteries. 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met. 

Production  of  automobile  batteries  at 
the  New  Brunswick  plant  increased  in 
model  year  (MY)  1979  compared  with 
MY  1978,  and  in  the  first  six  months  of 
MY  1980  compared  with  the  same  MY 
1979  period.  Sales  and  production  are 
equal.  Production  declines  which 
occurred  were  the  result  of  normal 
seasonal  declines. 

Conclusion 

After  careful  review,  I  determine  that 
all  workers  of  the  New  Brunswick,  New 
Jersey  plant  of  the  Delco-Remy  Division 
of  General  Motors  Corporation  are 
denied  eligibility  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this  11th  day 
of  July  1980. 

James  F.  Taylor, 

Director,  Office  of  Management 
Administration  and  Planning. 

[FR  Doc.  80-30880  Filed  10-2-80:  8:45  am] 

BILUNQ  CODE  4S10-2S-M 


Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 

Appendix 


notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Bureau  of 
International  Labor  Affairs,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act  and  29  CFR 
90.12. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
absolute  or  relative  increases  of  imports 
of  articles  like  or  directly  competitive 
with  articles  produced  by  the  workers’ 
firm  or  an  appropriate  subdivision 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or 
production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  or 
threatened  total  or  partial  separation  of 
a  significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision. 

Petitioners  meeting  these  eligibility 
requirements  will  be  certified  as  eligible 
to  apply  for  adjustment  assistance  under 
Title  II,  Chapter  2,  of  the  Act  in 
accordance  with  the  provisions  of 
Subpart  B  of  29  CFR  Part  90.  The 
investigations  will  further  relate,  as 
appropriate,  to  the  determination  of  the 
date  on  which  total  or  partial 
separations  began  or  threatened  to 
begin  and  the  subdivision  of  the  firm 
involved.  _ 

Pursuant  to  29  CFR  90.13,  the 
petitioners  or  any  other  persons  showing 
a  substantial  interest  in  the  subject 
matter  of  the  investigations  may  request 
a  public  hearing,  provided  such  request 
is  filed  in  writing  with  the  Director, 
Office  of  Trade  Adjustment  Assistance, 
at  the  address  shown  below,  not  later 
than 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.,  this  29th  day 
of  September  1980. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner:  Union/workers  or  former  workers  Location 

of— 


Date  Date  of  Petition  No. 

received  petition 


Artictes  produced 


A-OK  Machining  &  Tool  Co.,  (workers) _  Fraser,  Ml . . 

Blue  Hidge  Sfwt  Manufactu^tg  Co . .  FayetteviHo,  TN 

Doe  Cee  Apparel  Inc . .  HohenwakJ,  TN 

Oboe  Manufacturing  Co . .  Columbia,  TN  ... 

Elkton  Apparel  Co..  Inc. - -  Elkton,  KY _ 


9/18/80  9/15/80  TA-W-11,043  Special  machinery  for  industry. 

9/22/80  9/19/80  TA-W-11,044  Woven  men's  and  boys  Shirts. 

9/22/80  9/19/80  TA-W-11.045  Men’s  and  boys  pants. 

9/22/80  9/19/80  TA-W-11,046  Men’s  and  boys  jeans. 

9/22/80  9/19/80  TA-W-11,047  Woven  men’s  arid  boys  shirts. 
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Petitioner:  Union/workers  or  former  woricers 
of— 

Location 

Date 

received 

Date  of 
petition 

Petition  Na 

Articles  produced 

Heavy  Duty  Mfg.  Co.  . . .  — 

Gainesboro,  TN  - . 

9/22/60 

9/09/80 

TA-W-1 1,048 

Woven  men's  and  boys  shirts. 

Inter-Lake  Steel  Products  Inc.  (tvorkers) - 

Potiac,  Ml . . . 

6/22/80 

9/08/80 

TA-W-1 1,049 

Welding  tools. 

Kentucky  Pants  Co.  Plant  No.  2 . . 

Glasgow,  KY  _ _ 

9/22/80 

9/19/60 

TA-W-1 1,050 

Men's  and  boys  work  pants. 

Milan  SNit  Mfg.  Co . . . 

Milan,  TN . . — . 

9/22/80 

9/19/60 

TA-W-1 1,051 

Woven  men's  and  bo^  shirts. 

Cambron  Tool  Co _ _ _ _ _ _ 

BayCNy,  Ml _ 

9/18/80 

9/16/80 

TA-W-1 1,062 

Manufacture  tools,  die,  fixtures. 

Chestnut  Operating,  Co.  Oivisan  o(  Tanning 

Reading,  PA—.—. — . -... 

9/18/80 

5/30/80 

TA-W-1 1,053 

Auto  upholstery. 

wOo 

Detroit  Trailer  Co.  (lAM) . . . 

Detroit  Ml . - . 

9/18/60 

9/17/80 

TA-W-1 1,054 

Manufacturing  supports,  brackets  for  diesel  engines. 

Federal — Hewitt  C^.  (UAW) _ _ _ _ 

Hamtramck,  Ml  - - 

9/18/80 

9/17/80 

TA-W-1 1,055 

Manufacturing  arx)  recycle  solder. 

Hunter-Stevens  (AFL-CIO) . . . 

S.  Norwalk,  CT _ ....... — 

9/18/80 

9/15/80 

TA-W-1 1,056 

Socket  cap  screws. 

KLH  Research  Oeveloprn^  Corp . . . 

Westwood,  MA. . 

9/16/80 

9/15/80 

TA-W-1 1,057 

Manufacturing  home  loud  speakers  acoustic  sigrtal 

processors. 

Lomac  Moters  (workers) - - 

Portland,  OR . 

9/16/80 

9/15/60 

TA-W-1 1,058 

Automotive  engines  warehouse,  no  manufacturing. 

Riina  Manufacturing  Co _ ... 

Hudson,  Ml — . ; — 

9/18/80 

9/16/80 

TA-W-1 1,059 

Automatic  screw  machine  products. 

Roselon  Yam  Division - - - - 

Danville,  PA . 

9/22/60 

9/17/80 

TA-W-11,060 

Manufacturing  and  sale  of  textured  synthetic  filament 

yams. 

Bay  Valley  Chrysler  Plymouth  Inc.  (workers) ... 

Bay  (^,  Ml . . 

6/20/80 

8/13/80 

TA-W-1 1,061 

Auto  Dealership. 

Oykstra  Ford  Tractor  (workers)..-. - - 

Vassar  Ml _ _ — _ 

9/22/60 

6/16/80 

TA-W-1 1,062 

Sales  and  servica  of  tractors. 

Essex  Group  Inc.  (wooers) . - 

Kenton,  OH . . . - 

9/22/80 

9/17/80 

TA-W-1 1,063 

Automotive  coils  and  solenoids. 

Goodyear  Tire  &  Rubber  Co.  (URW) - - 

Jackson,  Ml . . 

9/22/80 

9/16/80 

TA-W-1 1,064 

Tires. 

Modern  Tool  A  Die  (workers) . . . 

Cleveland,  OH . 

9/15/60 

8/28/80 

TA-W-1 1,065 

Automotive  parts  lawn  mowers  garden  equipment. 

North  American  Tractor  Plant  Massey  Fergu- 

Detroit  Ml . . 

9/22/80 

9/16/80 

TA-W-1 1,066 

Tractors. 

son  Inc.  (UAW). 

Star  Lincoln  Mercury  Inc.  (workers) ..... _ 

Southfield,  Ml.— . -.... 

7/29/80 

7/25/80 

TA-W-1 1,067 

Auto  dealership. 

Sun  Ship,  Inc.  (workers) . . . 

Chester,  PA . 

9/22/60 

9/17/80 

TA-W-1 1,068 

Shipbuilding  and  repair. 

True  Temper  Corp.  Rail  Division  (workers)  — 

Lake  Oty,  PA . . . — 

9/22/80 

9/17/80 

TA-W-1 1,069 

Rail  anchors. 

Allied  Technology  Inc.  (workers)  - - 

Troy,  OH . 

9/22/80 

9/17/80 

TA-W-1 1,070 

Manufacturing  electronic  parts. 

Drummond  Dolomite  Inc.  (USWA) - - 

Drummond  Island,  Ml . 

9/22/60 

9/16/60 

TA-W-1 1,071 

Crushed  dolomita  storte. 

Front  Royal  Garment  Co.  (workers) _ ... 

Front  Royal,  VA . 

9/17/80 

9/16/80 

TA-W-1 1,072 

Children's  garments. 

Henry  Levy  and  Son  Bakiiig  Co.  (workers) _ 

Brooklyn,  NY . . . 

9/10/60 

7/6/80 

TA-W-1 1,073 

Bakery. 

Louisiana-Pacific  Corp.  Seaway  Division 

Ridgeway,  PA . 

9/22/80 

9/17/80 

TA-W-1 1 .074  Rotary  cot  hardwood  veneer. 

(workers). 

Reid  Board  Bros.  Co.  (workers) _ _ 

Pittsburgh,  Pa . . 

9/22/60 

9/17/80 

TA-W-1 1,075 

Men's  dress  slacks. 

Reiss  Sportswear  (ILGWU) . _ 

Brooklyn,  NY.- . 

9/16/80 

9/15/80 

TA-W-1 1,076 

Children's  snowsuits. 

Tennessee  Casting  Co.  (workers) _ _ _ 

Dickson,  TN . - . - . 

9/22/80 

9/16/80 

TA-W-1 1,077 

Malleable  foundry. 

Tyco  Crystal  Products _ _ _ 

Phoenix,  AZ . . 

9/22/80 

,  9/17/80 

TA-W-1 1,078 

Build  quartz  crystals. 

Viewlex  Audio  Visual  (workers) . . . . 

Holbrook,  NY— . 

9/18/80 

9/22/60 

TA-W-1 1,079 

Manufactunng  audio  and  visual  equrpmern 

White  Moters  Co.  (workers) . . . ... _ 

Cleveland  OH . 

9/22/80 

9/19/80 

TA-W-1 1,080 

Fabricate  parts  for  trucks. 

Curtee  Clothing  Co.  (workers) _ 

Lexington,  KY . 

6/22/80 

9/23/60 

TA-W-1 1,081 

Mens  suits  and  sportcoats. 

Curlee  Clothing  Co.  (workers) . . . . 

Winchester,  KY . -...—. 

9/22/80 

9/23/60 

TA-W-1 1,082 

Mens  suits  and  sportcoats. 

Merrill  A  Ring  Inc.  (workers) . . . - _ _ 

Port  Angeles,  WA . . 

9/22/80 

9/23/80 

TA-W-1 1,083 

Metric  side  lumber. 

Carborundum  Co.  EMD  (workers) _ 

Niagara  Falls,  NY . 

9/22/80 

9/15/80 

TA-W-1 1,084 

Sidca  carbon,  abrasives,  nonabrastves,  matallurgical. 

Gulf  Oil  Chemical  Co.  (workers) _ 

Virginia,  MN . . 

9/22/60 

9/15/80 

TA-W-1 1,085 

Explosives  used  in  extraction  of  iron  ore. 

Grocery  Store  Products  Co.  (workers) . . . 

Weschester,  PA . - . 

9/8/60 

9/23/80 

TA-W-1 1,086 

Grow  mushrooms. 

Irvine  Industries  Inc.  Metal  Stamping  Division 

Richmond,  KY . - 

9/16/60 

9/23/80 

TA-W-1 1,087 

Seatbelt  parts. 

(workers). 

Prestolite  Co.  (UAVO . 

Syracuse,  NY . 

9/22/80 

9/19/60 

TA-W-1 1,088 

Traction  motors. 

Peninusla  Timber  Co.  (workers) . 

Port  Angeles  WA . — . 

9/22/80 

9/19/80 

TA-W-1 1,089 

Purchase,  sale  of  handbags. 

City  Car  Terminal  (workers) . - . 

Melvindale,  Ml . 

9/22/60 

9/17/80 

TA-W-1 1,090 

Ships  Chrysler  products. 

M  A  A  Manufacturing  (ILGWU) . . 

Newark,  NJ..- . 

9/22/60 

9/18/80 

11,091 

Rainwear. 

Mercury  Lea.  (Holing  (workers) . . 

Elizabetti,  NJ . 

9/22/80 

9/24/80 

11,092 

Handbags. 

National  Gypsum  (OCAW) . . - _ _ 

Clarence  Center,  NY . 

9/22/80 

9/17/80 

11,093 

Plaster  Board,  dry  wall. 

Paul  Murphy  Plastics . - .  - _ 

Roseville,  Ml . . 

9/22/80 

9/17/80 

11,094 

/Vutomotive  parts  made  from  plastic  materials. 

Paw-s  Ind.  Inc.  (workers) . 

Sterlirtg  Heights,  Ml . 

9/22/80 

9/19/60 

11,095 

Patterns,  Models  prototype  aids. 

Richard  Gear  Wallace  Murray  Ck>rp.  (workers) 

RichmotKJ,  IN . 

9/22/80 

9/17/80 

11,096 

Spiral  beuel  and  helieal  gear. 

Rochester  Gear  Inc.  (workers) . 

Rochester,  Ml . . 

9/22/80 

9/16/60 

11,097 

Rings  for  Buck  automobiles. 

Rock  River  Woolen  Mills  (workers) _ _ 

Brownwood,  TX . 

9/22/80 

9/16/80 

11,098 

Material  for  men,  suits,  coats. 

Sandstone  Manufactunng  Co.  INc . - . 

Dunlap,  TN  — — . . 

9/22/80 

9/19/80 

11,099 

Ladies,  girls,  infants,  slacks. 

Sun  Ship,  INC.  (IBB) . . 

Chester,  PA . 

9/23/80 

9/19/80 

11,100 

Shipbuilding. 

Bell  A  Howell  Co.  (workers) . . 

Chicago,  It . 

9/18/80 

8/5/60 

TA-W-1 1,101 

Photo  equipment 

Clayton  Shoe  Co . . . . . 

Oxning,  AR . 

9/24/80 

9/23/80 

TA-W-11,102 

Women's  shoes. 

Mr.  Fine,  Graham  Plant  (workers) _ ... _ - 

Graham  TX . 

9/23/60 

9/19/80 

TA-W-1 1.1 03 

Ladies  ready  to  wear. 

Mr.  Fine  (workers) . . 

Jackson  Road.  Graham,  TX... 

9/22/80 

9/19/80 

TA-W-11,104 

Women's  sportswear. 

King  Powellton  Mining  Co.  (UMWA) . 

Hansford,  W.  VA . 

9/16/80 

8/9/80 

TA-W-1 1,105 

Coal. 

XcelloCorp.  (UMWA) . . 

Hansford.  W.  VA . 

9/16/80 

6/9/80 

TA-W-1 1,106 

Coal. 

National  Steel  Pellet  Co.  Hanna  Mining  Co. 

Hibbing,  TX . 

9/22/80 

9/15/60 

TA-W-1 1,107 

Taconite. 

(USWA). 

Scott  Paper  Lumber  Dept  (LSW) _ - 

Everett  WA....„ . 

9/22/80 

9/15/80 

TA-W-1 1,108 

Dimension  lumber,  wood  chips,  hog  fuel 

United  States  Steel  Corp.  Minnesota  Ore  Op- 

Ml  Iron.  MN . . 

9/17/60 

9/15/60 

TA-W-1 1.1 09 

Iron  ore. 

erator  (USWA). 

Kolk  Industries,  Inc.  (workers) . 

Eden,  NY . 

9/24/80 

9/22/80 

TA-W-1 1,1 10 

Automotive  component  parts. 

FX  Systems  Corp.  (workers) . . . 

Kingston.  NY . . 

9/24/80 

9/16/80 

TA-W-1 1.1 11 

Core  memories  and  merrxxy  systems. 

Opdyke  Tool,  Inc.  (workers) _ _ _ 

Pontiac,  Ml . . 

9/24/80 

9/22/80 

TA-W-1 1.1 12 

Dies  for  automotive  stamping. 

U.S.  Shoe  Co.  (wooers) . 

Cassville.  MS . 

9/24/80 

9/20/80 

TA-W-1 1.1 13 

Shoes. 

U.S.  Steel  Corp.  Minnesota  Ore  Operations 

Hibbling,  MN . 

9/15/80 

9/6/80 

TA-W-1 1.1 14 

Iron  ore.  _ 

(UNION).  . 

U.S.  Steel  Ck>rp.  Limestone  Operations 

Port  Dolomite,  MN . 

9/17/80 

9/15/80 

TA-W-11.115 

Limestone. 

(union). 

United  States  Steel  Corp.  (UMWA).. _ 

Pittsburgh.  PA . 

9/15/80 

9/6/80 

TA-W-1 1.1 16 

Metalerfical  coal. 

Bird  A  Son  Inc.  (workers) _ .....— _ 

East  Walpole,  MA . 

9/23/80 

9/9/80 

TA-W-11,117 

Shoe  cartons. 

Shelton  Industries  workers _ 

Cutler,  CA . . . 

9/18/80 

9/16/80 

TA-W-11.118 

Recreation  vehicles. 

LQ  Electronics  Division _ . 

Winona,  MN ...- . . 

6/30/80 

6/24/60 

TA-W-1 1.1 19 

Automobile  componentry. 

LQ  Gale  Division . . . . . 

Galesville,  MN . 

6/30/80 

6/24/60 

TA-W-1 1.1 20 

Automotive  molding. 

LCI  Lake  Center  Switch  Division _ _ _ 

Winona,  MN .-. . 

6/30/80 

6/24/80 

TA-W-11.121 

Assembly,  metal  stamping 

LCI  Management  and  Staff  Service....... _ 

Wirwna.  MN . . 

6/30/80 

6/24/80 

TA-W-1 1,122 

Design  engineering. 

LCI  Transportation  Inc . —  _ 

Winona.  MN . . 

6/30/80 

6/24/60 

TA-W-11.123 

Shipping. 

LCI  Stewartville,  Division  _ _ 

Stewartville,  MN _ _ 

6/30/80 

6/24/60 

TA-W-1 1,124 

Automotive  components. 

Ontario  Corp.  (USWA) _ 

Munde.  IN . 

9/24/80 

9/22/80 

TA-W-1 1.1 25 

Steel  arxl  titanium  forgings. 

Pullman  SUmdard  Hamnnond  Works  (USWA).. 

Hammond,  IN . — . 

6/3/80 

5/20/80 

TA-W-1 1.1 26 

Freight  cars. 

Teleweld,  Inc.  (workers) . . . 

Streator,  IL . 

9/24/80 

9/22/60 

TA-W-11,127 

Rebuild  frogs,  switch  points. 

Utica  Cutlery  (workers) . . . 

Utica,  NY . . . . . 

9/24/80 

9/22/80 

TA-W-1 1.1 28 

Flatware,  jackknives,  kitchen  knives. 

Weatherbee  Coats  (workers) ........ _ — 

Youngstown,  OH.—.—.—. _ 

9/24/60 

9/17/80 

TA-W-1 1,129 

Manufacturing  coats.  : 

\ 
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PsUtioiMr  Union/waflwrs  or  toniiar  iMXIiar* 
d— 

Location 

Data 

received 

Dated 

patHion 

Petition  No. 

Articlaa  produced 

• 

LCI  Rush  Division . . . 

Rushford,  MN .  . 

6/30/60 

6/24/80 

TA-W-11.130 

Automotive  parts. 

Bird  &  Son  Inc.  Division  of  Shoe  Carton 

E.  Walpolo.  MA _ 

9/26/80 

9/24/80 

TA-W-11,131 

Shoe  cartons. 

(workers). 

Hertey  Shoe  (workers) . . . - . - . 

Haverhill,  MA . .  . . . 

9/26/80 

9/26/80 

TA-W-11,132 

Men  8-8lippers. 

Ashland  Crafts  Inc.  (workers) - 

Ashland,  KY . . 

(  9/26/80 

9/24/80 

TA-W-11,133 

Children's  ready  to  wear. 

IMC  Foundry  Prop  (workers) - 

Detroit  Ml_ .  ....... 

9/25/80 

9/16/80 

TA-W-1 1,134 

Foundry  products. 

Nahman  Family  (workers) . 

Hewlett  Hartwr,  NY _ 

9/15/80 

9/4/80 

TA-W-11,135 

Pants  and  skirts. 

Parker  Seal  Co.  Division  of  Parker  Hannifin 

Berea,  KY .  ‘  . . 

9/26/80 

9/23/80 

TA-W-1 1,136 

O-Rmgs. 

Corp.  (workers). 

P  *  A  Knitting  Mill  (workers) . - . 

Ridgewood,  NY.....  „  _ _ _ 

9/24/80 

9/20/80 

TA-W-1 1,137 

Sweaters. 

Tlks  'N  That  Spottawew.  Ltd.  (ILGWU) - 

Now  York,  NY . . 

7/7/80 

6/30/80 

TA-W-11.138 

Ladies  sportswear. 

United  Togs  Inc.  (ILGWU) . . 

Long  Island.  NY _ ....... _ _ 

8/22/80 

9/18/80 

TA-W-1 1,1 39 

Ladies  sportswear. 

J.  H.  Wood  (workers) - — — 

Lebam,  WA . . . 

9/26/80 

9/22/80 

TA-W-1 1,140 

Shakes  and  shingles. 

Hathaway  Tool  Works  (worker^ - - — 

Eaton  Rapids,  Ml _ _ 

9/26/80 

9/22/80 

TA-W-11,141 

Build  dies. 

Sunshine  Togs  (ILGWU) . 

New  York,  NY . 

9/18/80 

9/15/80 

TA-W-1 1.1 42 

Ladies'  dresses. 

Town  Country  Shoes  (Teamsters) - - 

Sedaka,  MO . 

9/26/80 

9/23/80 

TA-W-11.143 

Shoes. 

Towmotor  oirp.  (UAW) . . . — . 

Mentor,  OH . 

9/26/80 

9/22/80 

TA-W-1 1,144 

Fork  lift  trucks. 

(FR  Doc.  80-308^  Filed  10-2-80;  8:45  am] 

MLUNG  CODE  4S10-2S-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Physics; 
Meeting 

Note. — ^This  document  was  originally 
scheduled  to  appear  in  the  Federal  Register 
for  Tuesday,  September  30, 1980.  However, 
on  that  day,  a  document  announcing  a  DOE/ 
NSF  Nuclear  Science  Advisory  Committee 
meeting  (bearing  FR  Doc.  Numbers  80-30165 
and  80-30166}  was  incorrectly  printed  twice 
and  this  document  (the  true  FR  Doc.  80- 
30166]  was  inadvertently  omitted.  On  page 
64772,  in  the  issue  for  Tuesday,  September  30, 
1980,  in  the  First  column,  please  disregard  the 
first  document  (incorrectly  carried  as  FR  Doc. 
80-30166}  and  substitute  ^e  following: 

In  accordance  with  the  Federal 
Advisory  Committee  Pub.  L  92-463,  the 
National  Science  Foundation  aimounces 
the  following  meeting: 

Name;  Advisory  Committee  for  Physics. 

Date  and  Time:  9:00  a.m.-5;00  p.m.  each  day, 
October  23-25, 1980. 

Place;  National  Science  Foundation,  1800  G 
Street,  N.W.,  Washington,  D.C.  20550. 

Room  540  each  day. 

Type  of  Meeting:  Open. 

Contact  Person;  Dr.  Laura  P.  Bautz,  Deputy 
Director,  Division  of  Physics,  National 
Science  Foundation,  Washington,  D.C. 

20550.  Telephone:  (202}  357-7611. 

Summary  of  Minutes:  May  be  obtained  from 
Dr.  Laura  P.  Bautz,  Division  of  Physics, 
National  Science  Foundation,  Washington, 
D.C.  20550. 

Purpose  of  Committee:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  physics. 

Agenda; 

October  23, 1980,  9:00  a.m.-5:00  p.m. 

Long  Range  Planning  for  Physics. 
October  24, 1980,  9:00  a.m.-5:00  p.m. 
Continuation  of  Discussions  on  Long 
Range  Planning. 

October  25, 1980,  9:00  a.m.-5:00  p.m. 


Continuation  of  Discussions  on  Long 
Range  Plaiming. 

M.  Rebecca  Winkler, 

Committee  Management  Coordinator. 
September  25, 1980. 

[FR  Doc.  80-30168  Filed  0-29-80;  8:45  am] 

BILLING  CODE  1505-01-M 


Policy  Research  and  Analysis  and 
Science  Resources  Studies,  Advisory 
Committee,  Subcommittee  on 
Environment,  Energy,  and  Resources; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463, 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Policy 
Research  and  Analysis,  and  Science 
Resources  Studies,  Subcommittee  on 
Environment,  Energy,  and  Resources  (EER}. 
Date  and  Time:  October  22, 1980,  9:00  a.m.  to 
4:30  p.m. 

Place:  Room  338,  National  Science 
Foundation,  1800  G  Street,  NW, 

Washington,  DC  20550. 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  Sharon  Dyer,  Division  of 
Science  Resources  Studies,  Directorate  for 
ScientiHc,  Technological,  and  International 
Affairs,  Room  L-611,  National  Science 
Foundation,  Washington,  DC  20550. 

Telephone  202-634-4666.  Anyone  who 
plans  to  attend  should  contact  Ms.  Dyer  by 
October  18, 1980. 

Summary  Minutes:  May  be  obtained  from  the 
contact  person,  Ms.  Dyer,  at  the  above 
address. 

Purpose  of  Committee:  To  provide  advice, 
recommendations,  and  oversight 
concerning  program  emphases  and 
directions  of  the  EER  Group  in  the  Division 
of  Policy  Research  and  Analysis  (PRA}. 
Agenda:  Wednesday,  October  22, 1980. 

9:00  a.m. — ^Plenary  Session. 

10:00  a.m. — Discussion  of  the  relationship 
between  PRA/EER  intramural  client  analytic 
support  and  extramural  research  activities. 
1:15  p.m. — Goals  and  directions  of  PRA/ 


EER  extramural  program.  Consideration  of 
ways  to  broaden  the  base  of  EER/S&T 
activities  in  the  performer/reviewer 
community. 

4:30  p.m. — Adjournment. 

M.  Rebecca  Winkler, 

Committee  Management  Coordinator. 

[FR  Doc.  80-30840  Filed  10-2-80;  ft45  am] 

BILLING  CODE  7555-01-M 


Social  Sciences  Advisory  Committee, 
Subcommittee  on  Economics;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L.  92-463,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Subcommittee  on  Economics  of  the 
Advisory  Committee  for  Social  Sciences. 
Date  and  Time:  November  7-8, 1980, 9:00  a.m. 

to  5:00  p.m.  each  day. 

Place:  Room  523,  National  Science 
Foundation,  1800  G  Street,  NW. 

Washington,  D.C.  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Daniel  H.  Newlon, 
Program  Director  for  Economics,  Room  312, 
National  Science  Foundation,  Washington, 
D.C.  20550,  Telephone  (202}  357-9674. 
Agency:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process 
for  awards. 

Purpose  of  subcommitee;  To  provide  advice 
and  recommendations  concerning  support 
for  research  in  Economics. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  conSdential  nature, 

I  including  technical  information;  Bnancial 
data,  such  as  salaries;  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4}  and  (6} 
of  5  U.S.C.  552b(c},  Government  in  the 
Sushine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  to  the  Committee 
Management  Officer  pursuant  to  provisions 
of  Section  10(d}  of  Pub.  L  92-462.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
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determinations  by  the  Director,  NSF,  on 

July  6. 1979. 

M.  Rebecca  Winkler, 

Committee  Management  Coordinator. 

September  30, 1980. 

[FR  Doc.  80-30839  Filed  10-2-80;  8:48  am] 

BILUNQ  CODE  7SSS-01-M 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-348] 

Alabama  Power  Light  Co.  (Joseph  M. 
Farley  Nuclear  Plant,  Unit  No.  1); 
Revised  Order  for  Modification  of 
License 

I 

Alabama  Power  and  Light  Company 
(the  licensee]  is  the  holder  of  Facility 
Operating  License  No.  NPF-2,  which 
authorizes  the  operation  of  the  Joseph 
M.  Farley  Nuclear  Power  Plant,  Unit  No. 
1  at  steady  state  reactor  power  levels 
not  in  excess  of  2652  megawatts  thermal 
(rated  power).  The  facility  consits  of  a 
pressurized  water  reactor  located  at  the 
licensee’s  site  near  the  City  of  Dothan, 
Alabama. 

n 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  "Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  fire 
protection  for  electrical  cables,  an 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects  t 
of  the  petition  and,  with  respect  to  other] 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision ' 
directed  licenses  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors"  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Stafi  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment,” 
December  1979  “form  the  requirements 
which  licensees  and  applicants  must 


meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment”  The 
Commission  direct^,  for  replacement 
parts  in  operating  plants,  “imless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commisison  also  directed 
the  staff  to  complete  its  review  of  the 
information  soi^t  fi'om  licenses  by 
Bulletin  79-OlB*  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to,  keep 
tthe  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  stafi  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
stafi  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  fi^m  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

in 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
of  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  stafi  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG^588,  the 
qualifications  of  safety-related  electrical 

*  Bulletin  79-OlB  was  not  sent  to  licenses  for 
plants  under  review  as  part  of  the  staffs  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 


•quipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment  This  review  was  to  include 
all  equipment  required  to  function  imder 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
stafi’s  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  stafi's  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 


Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  50,  it  is  ordered  that 
efiective  immediately  Facility  Operating 
License  No.  NPF-2  is  hereby  amended  to 
add  the  following  provisions: 

‘Tnfonnation  which  fully  and  completely 
responds  to  the  stafi's  request  as  specified  in 
I&E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director,  Region  II,  Office  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980.” 

An  earlier  response  is  encouraged  to 
facilitate  stafi  review  amd  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
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Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  George  F.  Trowbridge, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  Street,  N.W., 
Washington,  D.C.  20036,  attorney  for  the 
licensee.  * 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  FV.  of  the  Order.  Operating  of 
the  facility  on  terms  consistent  with  this 
Order  is  not  stayed  by  the  pendency  of 
any  proceedings  on  the  Order.  This 
Order  revises,  in  its  entirety,  the  Order 
issued  August  29, 1980,  and  published  in 
the  Federd  Register  September  ll,''l980. 
(45  FR  60064). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut,  Director 
Division  of  Licensing. 

[FR  Doc.  80-30766  Filed  10-2-60;  8:45  am) 

BILUNQ  CODE  7Se0-01-M 


[Docket  No.  50-368]  ^ 

Arkansas  Power  &  Light  Co.  (Arkansas 
Nuclear  One — Unit  2);  Revised  Order 
for  Modification  of  License 

I 

Arkansas  Power  and  Light  Company 
(licensee)  is  the  holder  of  License  No. 
NPF-6,  which  authorizes  the  operation 
of  the  Arkansas  Nuclear  One — ^Unit  2 
nuclear  power  plant  at  steady  state 
reactor  power  levels  not  in  excess  of 
2815  megawatts  thermal  (rated  power). 
The  facility  consists  of  a  Pressurized 
Water  Reactor  located  at  the  licensee’s 
site  in  Pope  County,  Arkansas. 

II 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief."  The 
petition  sought  action  in  two  areas:  Hre 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 


regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
imdertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment," 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply."  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  from  licensees  by 
Bulletin  79-OlB*  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
^publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.’’  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,"  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 


'  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  stafTs  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1960. 


Ill 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualification  of  safety- 
'related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  die  stafi  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  stafi  has  a  program  presently 
imderway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  contaiiunent,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  dated 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment.  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

IV 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
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Parts  2  and  50,  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  No.  NPF-6  is  hereby  amended  to 
add  the  following  provisions: 

Information  which  fully  and  completely 
responds  to  the  stafTs  request  as  specihed  in 
I&E  Bulletin  79-OlB,  shall  be  submitted  to  the 
Director,  Region  IV,  Office  of  Inspection  and 
Enforcement,  by  the  licensee  not  later  than 
November  1, 1980. 

An  earlier  response  is  encouraged  to 
faciliate  staR  review  and  issuance  of  the 
safety  evaluation  report  The  licensee  or 
any  person  whose  interest  may  be 
ejected  by  this  Order  may  request  a 
hearing  on  or  before  October  23, 1980. 

Any  request  for  a  hearing  will  not  stay 
the  effective  date  of  this  Order.  Any 
request  for  a  hearing  shall  be  addressed 
to  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555.  A  copy  of  the  request  should 
also  be  sent  to  the  Executive  Legal 
Director,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  D.C.  20555, 
and  to  Nick  Reynolds,  Esq.,  DeBevoise  & 
Liberman,  1200  Seventh  Street,  NW., 
Washington.  D.C.  20036,  attorney  for  the 
licensee. 

If  a  hearing  is  held  concemiitg  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  FV.  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  September  11, 1980  (45  FR 
60078). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

|FR  Doc.  «><307e9  Filed  lO-Z-Sft  8:45  am] 

BILLING  CODE  7590-01-H 


[Docket  Nos.  50-317  and  50-318] 

Baltimore  Gas  Electric  Co.  (Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2);  Revised  Order  for  Modification 
of  License 

I 

Baltimore  Gas  and  Electric  Company 
(licensee]  is  the  holder  of  License  Nos. 
DPR-53  and  DPR-69  which  authorizes 
the  operation  of  the  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  Nos.  1  and  2 
at  steady  state  reactor  power  levels  not 
in  excess  of  2700  megawatts  thermal 


(rated  power).  The  facilities  consist  of  | 
two  Pressurized  Water  Reactors  located 
at  the  licensee’s  site  in  Calvert  County, 
Maryland. 

n 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  "Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions.  , 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588,  "Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment,” 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4],  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  'The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sou^t  from  licensees  by 
Bulletin  79-OlB  *  and  to  complete  its 
review  of  environmental  qu^ification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Conunission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 


apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment 
along  with  corrective  actions  tadcen  (h* 
planned,”  and  requested  the  staff  to  ' 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  fi'om  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

in 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission's 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-G588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Bresiks  inside  and  outside 
containment 

In  this  connection  the  license'e  was 
requested  by  I  &  E  Bulletin  79-OlB  dated 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment  This  review  was  to  include 
all  equipment  required  to  function  imder 
’  postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualfication  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
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assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

IV 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
Parts  2  and  50,  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  Nos.  DPR-53  and  DPR-69  are 
hereby  amended  to  add  the  following 
provisions; 

“Information  which  fully  and  completely 
responds  to  the  staffs  request  as  specified  in 
1  &  E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director.  Region  I,  Office  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980." 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980. 

Any  request  for  a  hearing  will  not  stay 
the  effective  date  of  this  Order.  Any 
request  for  a  hearing  shall  be  addressed 
to  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555.  A  copy  of  the  request  should 
also  be  sent  to  the  Executive  Legal 
Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
and  to  George  F.  Trowbridge,  Esq., 
Shaw.  Pittman,  Potts  and  Trowbridge, 
1800  M  Street  NW.,  Washington,  D.C. 
20036,  attorney  for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  licenses 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV.  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  sieptember  11, 1980  (45  FR 
60079). 

Efiective  Date:  September  19, 1980, 
Bethesda,  Maryland. 


For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing, 

IFR  Doc  80-30770  Filed  10-2-60;  8:45  am] 

BILUMO  CODE  7S90-01-M 


[Docket  No.  50-293] 

Boston  Edison  Co.  (Pilgrim  Nuclear 
Power  Station,  Unit  1);  Revised  Order 
for  Modification  of  License 

I 

The  Boston  Edison  Company 
(licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-35  which 
authorizes  the  operation  of  the  Pilgrim 
Nuclear  Power  Station,  Unit  1,  at  steady 
state  reactor  power  levels  not  in  excess 
of  1998  megawatts  thermal  (rated 
power).  The  facility  consists  of  a  boiling 
water  reactor  located  at  the  licensee’s 
site  near  Plymouth,  Massachusetts. 

II 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for . 
Emergency  and  Remedial  Relief.’’  The 
petition  sought  action  in  two  areas:  fire 
protection  for  electrical  cables,  and 
envirorunental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and.  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of  . 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors"  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment," 
December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4).  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 


are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  'The  Conunission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  firom  licensees  by 
Bulletin  79-OlB '  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Conunission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

m 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  enviroiunents  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment.  ' 


'Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staffs  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 
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In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment.  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  50,  IT  IS  ORDERED  THAT 
EFFECTIVELY  IMMEDIATELY  Facility 
Operating  License  No.  DPR-35  is  hereby 
amended  to  add  the  following 
provisions: 

Information  which  fully  and  completely 
responds  to  the  staff’s  request  as  specified  in 
I&E  Bulletin  79-OlB,  shall  bq  submitted  to 
the  Director,  Region  I,  Office  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
ad^essed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  ffie 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Ropes  and  Gray,  225 


Franklin  Street,  Boston,  Massachusetts, 
01581,  attorneys  for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980. 

Effective  Date:  Sept.  12, 1980,  Bethesda, 
Maryland. 

For  the  Nuclear  Regulatory  Conunission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

(FR  Doc.  80-30771  Filed  10-2-80;  &-45  am] 

BILUNO  CODE  7S90-01-M 

[Docket  No.  50-2611  ' 

Carolina  Power  &  Light  Co.  (H.  B. 
Robinson  Steam  Electric  Plant,  Unit 
No.  2);  Revised  Order  for  Modification 
of  License 

1 

Carolina  Power  and  Light  Company 
(the  licensee]  is  the  holder  of  Facility 
Operating  License  No.  DPR-23,  which 
authorizes  the  operation  of  the  H.B. 
Robinson  Steam  Electric  Plant,  Unit  No. 

2  at  steady  state  reactor  power  levels 
not  in  excess  of  2300  megawatts  thermal 
(rated  power).  The  facility  consists  of  a 
pressurized  water  reactor  located  at  the 
licensee’s  site  in  Darlington  County, 
South  Carolina. 

n 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.’’  The 
petition  sought  action  in  two  areas:  fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400], 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 


that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  l£ 
Electrical  Equipment  in  Operating 
Reactors’’  (DOR  Guidelines]  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  EquipmenL” 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4],  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.’’  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  stand£U'd  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  fi'om  licensees  by 
Bulletin  79-OlB  ‘  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plcuits,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification . 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commisison  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  "do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

m 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 

>  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staff's  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 
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conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission's 
Order.  The  staff  has  a  program  presently 
imderway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  contaiiunent,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Gass  lE  electrical 
equipment  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staff's  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response  . 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  50,  IT  IS  ORDERED  THAT 
EFFECTIVE  IMMEDIATELY  Facility 
Operating  License  No.  DPR-23  is  hereby 
amended  to  add  the  following 
provisions: 

Information  which  fully  and  completely 
responds  to  the  staff’s  request  as  specified  in 
1  &  E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director,  Region  D,  Office  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980. 


An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director.  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  ffie 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  George  F.  Trowbridge. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  Street,  N.W., 
Washington,  D.C.  20036,  attorney  for  the 
licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV  of  the  Order.  Operating  of  the 
facility  on  terms  consistent  with  this 
Order  is  not  stayed  by  the  pendency  of 
any  proceedings  on  the  Order.  This 
Order  revises,  in  its  entirety,  the  Order  ' 
issued  August  29, 1980,  and  published  in 
the  Federd  Register  September  11, 1980, 
(45  FR  60057). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  ffisenhut. 

Director,  Division  of  Licensing. 

[FR  Doc.  80-90772  Filed  10-2-80;  8:4S  am] 

BILUNQ  CODE  7S90-01-M 


[Docket  No.  50-325  and  50-324] 

Carolina  Power  &  Light  Co.  (Brunswick 
Steam  Electric  Plant,  Units  1  and  2); 
Revised  Order  for  Modification  of 
Licenses 

I 

The  Carolina  Power  &  Light  Company 
(licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-71  and 
DPR-62  which  authorize  the  operation  of 
the  Brunswick  Steam  Electric  Plant. 

Units  1  and  2  at  steady  state  reactor 
power  levels  each  not  in  excess  of  2436 
megawatts  thermal  (rated  power).  The 
facilities  consist  of  boiling  water 
reactors  located  at  the  licensee’s  site  in 
Bnmswick  County,  North  Carolina. 

U 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (USC)  filed  with 
the  Commission  a  “petition  for 
Emergency  and  Remedial  Relief.’’  The 
petition  sought  action  in  two  areas:  fire 


protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13. 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and.  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 

1978.  By  Memorandum  and  Order,  dated 
May  23. 1980,  the  Commission 
reaffirmed  its  April  13. 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-O^,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment," 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  ))l£mt8.  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  finm  licensees  by 
Bulletin  79-OlB  ^  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the  ^ 

publication  of  Safety  Evaluation 
Reports,  by  Februeuy  1. 1981.  The 
Commission  imposed  a  deadline  that, 

“by  no  later  than  Jime  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned.”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 


'  Bulletin  7B-01B  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staff's  Systematic 
Evaluation  Program.  The  infomation  sought  by 
Bulletin  7S-01B  was  requested  fit>m  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 
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The  Commisison  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  &om  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

m 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NlJREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environment  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission's 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  high 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  to  the  licensee  was 
requested  by  I&E.  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  the  envirorunental 
qualification  of  Class  lE  electrical 
equipment.  The  review  was  to  include 
all  equipment  required  to  function  under 
postiilated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 


require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  establish  by  Order  effective 
immediately. 

IV 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  50.  rr  IS  ORDERED  THAT 
EFFECTIVE  IMMEDIATELY  Facility 
Operating  License  Nos.  DPR-71  and 
DPR-62  are  hereby  amended  to  add  the 
following  provisions: 

Infonnation  which  fully  and  completely 
responds  to  the  staff’s  request  as  specified  in 
1  &  E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director,  Region  II,  Office  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  £tny  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  ffie 
Execufive  Legal  Director.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  George  F.  Trowbridge. 
Esquire,  Shaw,  Pittmtm,  Potts  & 
Trowbridge,  1800  M  Street,  N.W., 
Washington,  D.C.  20036,  attorney  for  the 
licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV.  of  the  Order. 

Operating  of  the  facilities  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  September  12, 1980,  (45  FR 
60507). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 

Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

[FR  Doc.  80-30773  Filed  10-2-80;  8:45  am) 

BILUNG  CODE  759a-01-M 


[Docket  Nos.  50-254  and  50-265] 

Commonwealth  Edison  Co.  and  lowa- 
lilinois  Gas  &  Electric  Co.  (Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2); 
Revised  Order  for  Modification  of 
Licenses 

I 

The  Commonwealth  Edison  Company, 
et  al  (licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-29  and 
DPR-30  which  authorize  the  operation  of 
the  Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2,  at  steady  state  reactor 
power  levels  each  not  in  excess  of  2511 
megawatts  thermal  (rated  power).  The 
facilities  consist  of  boiling  water 
reactors  located  at  the  licensee’s  site 
near  Cordova,  Illinois. 

n 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13. 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Peitition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualifications  of  Safety- 
Related  Electrical  Equipment,” 
December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
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information  sought  from  licensees  by 
Bulletin  79-OlB*  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

"by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588."  The 
Commission  requested  the  staff  to, 

"keep  the  Conunission  and  the  Public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  "do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

in 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  posbilated 
accidents.  These  accidents  are  loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment  and  High 
Energy  line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  die  environmental 


'  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staffs  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  &x>m  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March.  I960. 


qualification  of  Class  lE  electrical 
equipment  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staff’s  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

'Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  SO,  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  Nos.  DPR-29  and  DPR-30  are 
hereby  amended  to  add  the  following 
provisions: 

Information  which  fully  and  completely 
responds  to  the  staff's  request  as  specified  in 
I&E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director,  Region  III,  Office  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  tiie 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  ^555,  and  to  Isham,  Lincoln  & 
Beale,  Counselors  at  Law,  One  First 
National  Plaza,  42nd  Floor,  Chicago, 
Illinois  60603,  attorneys  for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 


hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  TV  of  the  Order. 

Operating  of  the  facilities  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  September  12, 1980,  (45  FR 
60509). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

(FR  Doc.  80-30776  Filed  10-2-80;  8:45  am] 

BILUNG  CODE  7S90-01-M 


[Docket  No.  50-245] 

Connecticut  Light  and  Power,  et  ai. 
(Miiistone  Nuciear  Power  Station  Unit 
No.  1);  Revised  Order  for  Modification 
of  License 

I 

Connecticut  Light  and  Power,  the 
Hartford  Electric  Light  Company, 
Western  Massachusetts  Electric 
Company  and  Northeast  Nuclear  Energy 
Company  (the  licensees)  are  the  holders 
of  Provisional  Operating  License  No. 
DPR-21,  which  authorizes  operation  of 
the  Millstone  Nuclear  Power  Station 
Unit  No.  1  at  steady-state  reactor  power 
levels  not  in  excess  of  2011  megawatts 
thermal  (rated  power).  The  facility 
consists  of  a  boiling  water  reactor 
located  at  the  licensee’s  site  in 
Waterford,  Connecticut. 

n 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
underteike  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
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equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  "Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines]  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment,” 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  "imless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sou^t  from  licensees  by 
Bulletin  79-OlB  *  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

"by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  Ucense  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

Ill 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 

>  Bulletin  TS-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staff's  Systematic 
Evaluation  Program.  The'information  sought  by 
Bulletin  7B-01B  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 


modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Colant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  our  letter  of  March  6, 1980, 
as  modified  by  our  letter  of  March  28, 
1980,  to  provide  information  on 
emergency  procedures  and  safety 
related  systems.  The  licensee  was 
requested  to  define  and  provide  the 
basis  for  the  hostile  environment,  inside 
and  outside  containment.  This  hostile 
environment  would  then  be  used,  by  the 
licensee,  in  the  determination  of 
imqualified  equipment  A  complete 
package,  including  justification  for 
methods  used,  was  requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staff’s  request  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

'Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest  . 
require  that  a  firm  schedule  for  the  time 
by  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

TV 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  50,  ms  ORDERED  THAT 
EFFECTIVE  IMMEDIATELY  Provisional 
Operating  License  No.  DPR-21  is  hereby 
amended  to  add  the  following 
provisions: 

"Information  which  fully  and  completely 
responds  to  the  staff's  request  as  specified  in 
NRCs  letters  dated  March  6, 1980,  and  March 
28, 1980,  shall  be  submitted  to  the  Director, 


Division  of  Licensing  by  the  licensee  not  later 
than  November  1, 1980.” 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report  The 
licensee  or  any  peiaon  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  shall 
be  addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Day,  Berry  &  Howard, 
Counselors  at  Law,  One  Constitution 
Plaza,  Hartford,  Connecticut  06103, 
attorney  for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  TV.  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980  (45  FR  60070,  September  11. 1980]. 

Effective  Date:  September  19, 1980. 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

[FR  Doc.  80-3077S  FUedlO-2-aO;  8:45  am) 

BIUJNO  COOC  7590-01-H 

[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power  Co. 
(Haddam  Neck  Plant);  Revised  Order 
for  Modification  of  License 

I 

Connecticut  Yankee  Atomic  Power 
Company  (the  licensee]  is  the  holder  of 
Facility  Operating  License  No.  DPR-61, 
which  authorizes  the  operation  of  the 
Haddam  Neck  Plant  at  steady  state 
reactor  power  levels  not  in  excess  of 
1825  megawatts  thermal  (rated  power]. 
The  facility  consists  of  a  pressurized 
water  reactor  located  at  the  Ucensee’s 
site  in  Middlesex  County,  Connecticut. 

n 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS]  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400], 
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the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commmission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  enviromnental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  "Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors'*  (DOR  Guidelines]  and 
NUREG-0588,  "Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment," 

December  1979  "form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  SO,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment."  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  "unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NlJREG-0588  will 
apply."  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  fi-om  licensees  by 
Bulletin  79-OlB*  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 
"by  no  later  then  June  30, 1982  all  safety- 
related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588."  The 
Commission  requested  the  staff  to, 

"keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 


'  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  Stan's  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 


the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  "do  not  excuse  a 
licensee  firom  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

Ill 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the' review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformcmce  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
imderway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  our  letter  of  March  6, 1980, 
as  modified  by  our  letter  of  March  28, 
1980,  to  provide  information  on 
emergency  procedures  and  safety 
related  systems.  The  licensee  was 
requested  to  define  and  provide  the 
basis  for  the  hostile  environment,  inside 
and  outside  containment.  This  hostile 
environment  would  then  be  used,  by  the 
licensee,  in  the  determination  of 
imqualified  equipment.  A  complete 
package,  including  justification  for 
methods  used,  was  requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the. 
liensee.  Timely  completion  of  the  staffs 
review  of  environmental  qualification  of 
electrical  equipment  and  timely 
completion  of  needed  modifications  by 
the  licensee  is  required  to  provide 
continuing  reasonable  assurance  of 
public  health  and  safety.  Such 
completion  is  dependent  on  the  prompt 
receipt  of  a  complete  response  by  the 
licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 


be  established  by  Order  effective 
immediately. 

rv 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  50,  It  is  ordered  that 
effective  immediately  Facilty  Operating 
License  No.  DPR-61  is  hereby  amended 
to  add  the  following  provisions: 

“Information  which  fully  and  completely 
responds  to  the  staffs  request  as  specified  in 
NRC’s  letters  dated  March  6, 1980,  and  March 

28. 1980,  shall  be  submitted  to  the  Director, 
Division  of  Licensing  by  the  licensee  not  later 
than  November  1, 1980.” 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 

23. 1980.  Any  request  for  a  hearing  shall 
be  addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Day,  Berry  &  Howard, 
Coimselors  at  Law,  One  Constitution 
Plaza,  Hartford,  Coimecticut  06103, 
attorney  for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV.  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980  (45  FR  60068,  September  11, 1980). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

(FR  Doc.  80-30776  Filed  10-2-80;  8:45  ami 
BIIXINQ  CODE  7590-01-M 


[Docket  No.  50-247] 

Consolidated  Edison  Co.  of  New  York, 
Inc.  (Indian  Point,  Unit  No.  2);  Revised 
Order  for  Modification  of  License 

I 

Consolidated  Edison  Company  of 
New  York,  Inc.  (the  licensee]  is  the 
holder  of  Facility  Operating  License  No. 
DPR-23,  which  authorizes  die  operation 
of  Indian  Point,  Unit  No.  2  at  steady 
state  reactor  power  levels  not  in  excess 
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of  2758  megawatts  thermal  (rated 
power).  The  facility  consists  of  a 
pressurized  water  reactor  located  at  the 
licensee’s  site  in  Westchester  County, 
New  York. 

II 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13. 1978  (7  NRC  400), 
the  Commission  denied  certtiin  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  ^d  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  ^uipment,” 
December  1979  “fonn  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment”  'The 
Commission  directed  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  fi'om  licensees  by 
Bulletin  79-OlB  *  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation  Report, 
by  February  1, 1981.  The  Commission 
imposed  a  deadline  that,  “by  no  later 
than  }ime  30, 1982  all  safety  related 


*  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staffs  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 


electrical  equipment  in  all  operating 
plants  shall  be  qualified  to  &e  DOR 
Guidelines  or  NUREG-0588,"  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  cmd  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualifications 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  t^en  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
properly.” 

ni 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualificatitm  of  safety- 
related  electric^  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submitt^  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  om  letter  of  March  5, 1980, 
as  modified  by  our  letter  of  March  20, 
1980  to  provide  information  on 
emergency  procedures  and  safety 
related  systems.  The  licensee  was 
requested  to  define  and  provide  the 
basis  for  the  hostile  environment,  inside 
and  outside  containment.  This  hostile 
environment  woiild  then  be  used,  by  the' 
licensee,  in  the  determination  of 
unqualified'equipment.  A  complete 
package,  including  justification  for 
methods  used,  was  requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 


qualification  of  electrical  equipment  and 
timely  completion  of  needed- 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staff’s  request  for 
ii^ormation.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

'Therfore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

IV 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  50,  It  is  ordered  that 
effective  immediately  Facility  Operating 
license  No.  DPR-26  is  hereby  amended 
to  add  the  following  provisions: 

“Information  which  fully  and  completely 
responds  to  the  staff’s  request  as  specified  in 
our  letter  of  March  5, 1980,  as  modified  by  our 
letter  of  March  20, 1980,  shall  be  submitted  to 
the  Director,  Division  of  Licensing,  by  the 
licensee  not  later  than  November  1, 1980. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  die 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Brent  L  Brandenburg, 
Consolidated  Edison  Company  of  New 
York,  Inc.,  4  Irving  Place,  new  York, 

New  York  10019,  attorney  for  the 
licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV.  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  September  11, 1980,  (45  FR 
60072). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 
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For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut. 

Director,  Division  of  Licensing. 

|FR  Doc.  80-30777  Filed  10-2-80;  ft4S  am) 

BILLING  CODE  7SS0-01-M 


[Docket  No.  50-155] 

Consumers  Power  Co.  (Big  Rock  Point 
Piant);  Revised  Order  for  Modification 
of  License 

I 

Consumers  Power  Company  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-6,  which 
authorizes  the  operation  of  the  Big  Rock 
Point  Plant  at  steady-state  reactor 
power  levels  not  in  excess  of  240 
megawatts  thermal  (rated  power).  The 
facility  consists  of  a  boiling  water 
reactor  located  at  the  licensee’s  site  in 
Charlevoix,  Michigan. 

II 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (USC)  filed  with 
the  Commission  a  "Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas;  fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  USC  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission's  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment," 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there  - 


are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  from  licensees  by 
Bulletin  79-OlB  *  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  reqiiirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

Ill 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission's 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  saftey-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 


'  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staffs  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licenses 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 


In  this  connection  the  licensee  was 
requested  by  our  letter  of  March  6, 1980, 
as  modified  by  our  letter  of  March  28, 
1980,  to  provide  information  on 
emergency  procedures  and  safety 
related  systems.  The  licensee  was 
requested  to  define  and  provide  the 
basis  for  the  hostile  environment,  inside 
and  outside  containment.  This  hostile 
environment  would  then  be  used,  by  the 
licensee,  in  the  determination  of 
unqualified  equipment.  A  complete 
package,  including  justification  for 
methods  used,  was  requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

IV 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  50,  It  is  ordered  that 
effective  immediately  Facility  Operating 
License  No.  DPR-6  is  hereby  amended 
to  add  the  following  provisions: 

Information  which  fully  and  completely 
responds  to  the  staffs  request  as  specified  in 
NRC’s  letters  dated  March  6, 1980,  and  March 
28, 1980  shall  be  submitted  to  the  Director, 
Division  of  Licensing  by  the  licensee  not  later 
than  November  1, 1980. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  shall 
be  addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  Judd  L  Bacon,  Esquire, 
Consumers  Power  Company,  212  West 
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Michigan  Avenue,  }ackson,  Michigan 
49201,  attorney  for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV  of  the  Order.  Operating  of  the 
facility  on  terms  consistent  with  this 
Order  is  not  stayed  by  the  pendency  of 
any  proceeding  on  the  Order.  This  Order 
revises,  in  its  entirety,  the  Order  issued 
August  29. 1980  (45  FR  60071,  September 
11. 1980). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

[FR  Ooc.  80-30778  Filed  10-2-80;  8:45  am] 

BILLING  CODE  7590-01-M 


[Docket  No.  50-2551 

Consumers  Power  (Palisades  Plant); 
Revised  Order  for  Modification  of 
License 

I 

Consumers  Power  Company  (the 
licensee]  is  the  holder  of  l^ovisional 
Operating  License  No.  DPR-20,  which 
authorizes  the  operation  of  the  Palisades 
Plant  at  steady-state  rector  power  levels 
not  in  excess  of  2530  megawatts  thermal 
(rated  power).  The  facility  consists  of  a 
pressurized  water  rector  located  at  the 
licensee’s  site  in  Covert  Township.  Van 
Buren  County,  Michigan. 

II 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief."  The 
petition  sought  action  in  two  areas:  fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13. 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission's  May  23, 1980  decision 
directed  licensees  and  the  NRC  stafi  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 


Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors"  (DOR  Guidelines)  and 
NUREG-0^,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment," 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “imless  there 
are  soimd  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sou^t  from  licensees  by 
Bulletin  79-OlB  *  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operatiiig  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  Febmary  1, 1981.  The 
Commission  imposed  a  deadline  that, 

“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588."  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
plaimed,"  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also  . 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  fi‘om  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

m 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 


‘  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  stafTs  Systematic 
Evaluation  Program.  The  Information  sought  by 
Bulletin  79-OlB  was  requested  &om  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 


this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588.  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  our  letter  of  March  6, 1980, 
as  modified  by  our  letter  of  March  28, 
1980,  to  provide  information  on 
emergency  procedures  and  safety 
related  systems.  The  licensee  was 
requested  to  define  and  provide  the 
basis  for  the  hostile  environment,  inside 
and  outside  contaimnent.  This  hostile 
environment  would  then  be  used,  by  the 
licensee,  in  the  determination  of 
unqualified  equipment.  A  complete 
padcage,  including  justification  for 
methods  used,  was  requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

'Hierefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  50,  It  is  ordered  that 
effective  immediately  Provisional 
Ojperating  License  No.  DPR-20  is  hereby 
amended  to  add  the  following 
provisions: 

Information  which  fully  and  completely 
responds  to  staffs  request  as  specified  in 
NRC’s  letters  dated  March  6, 1980,  and  March 
28, 1980,  shall  be  submitted  to  the  Director, 
Division  of  Licensing  by  the  licensee  not  later 
than  November  1, 1980. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
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the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  heeuing  shall 
be  addressed  to  the  Director,  Offfce  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  Ae 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Judd  L  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201,  attorney  for  the 
licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV.  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980  (45  FR  60058,  September  11, 1980). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

[FR  Doc.  aO-30779  Filed  lO^Z-SO;  8:45  am) 

BILUNO  CODE  75S0-01-« 


[Docket  No.  50-334] 

Duquesne  Light  Co.  (Beaver  Valley 
Station,  Unit  No.  1);  Revised  Order  for 
Modification  of  License 

I 

The  Duquesne  Light  Company  [the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-66,  which 
authorizes  the  operation  of  the  Beaver 
Valley  Power  Station,  Unit  No.  1  at 
steady  state  reactor  power  levels  not  in 
excess  of  2652  megawatts  thermal  (rated 
power).  The  facility,  consists  of  a 
pressurized  water  reactor  located  at  the 
licensee's  site  in  Beaver  County. 
Pennsylvania. 

II 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13. 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 


aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission's  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors"  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment,” 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  soii^t  fron;:  licensees  by 
Bulletin  79-OlB  ‘  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 
“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.''  The 
Commission  requested  the  staff  to. 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  reqiiirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 


'  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staff's  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March.  1980. 


imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

Ill 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission's 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  enviroiunents  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  contaiiunent,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staff's  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staff's  requests  for 
information.  However,  the  licensee's 
response,  to  date,  is  incomplete. 

'Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 
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IV 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  50,  It  is  ordered  That 
effective  immediately  Facility  Operating 
Licenses  No.  DPR-66  is  hereby  amended 
to^  add  the  following  provisions: 

Information  which  fully  and  completely 
responds  to  the  stafTs  request  as  specified  in 
I  &  B  Bulletin  79-OlB.  shall  be  submitted  to 
the  Director,  Region  I,  Office  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
ad^essed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Gerald  Chamoff, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  Street,  N.W., 
Washington,  D.C.  20036,  attorney  for  the 
licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV.  of  the  Order,  Operating  of 
the  facility  on  terms  consistent  with  this 
Order  is  not  stayed  by  the  pendency  of 
any  proceedings  on  the  Order.  This 
Order  revises,  in  its  entirety,  the  Order 
issued  August  29, 1980,  and  published  in 
the  Federal  Register  September  11, 1980, 
(45  FR  60073). 

Effective  Date:  September  19, 1980 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

(FR  Doc.  80-30780  Filed  10-2-80;  8:45  am) 

BIU.INO  CODE  7590-01-M 


[Dockets  Nos.  50>250  and  50-251] 

Florida  Power  &  Light  Co.  (Turkey 
Point  Plant,  Unit  Nos.  3  and  4);  Revised 
Order  for  Modification  of  License 

I 

The  Florida  Power  and  Light 
Company  (the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-31 
and  DPR-41,  which  authorize  the 


operation  of  the  Turkey  Point  Plant,  Unit 
Nos.  3  and  4  at  steady  state  reactor 
power  levels  not  in  excess  of  2200 
megawatts  thermal  (rated  power).  Each 
facility  consists  of  a  pressurized  water 
reactor  located  at  the  licensee’s  site  in 
Dade  County  near  Miami,  Florida. 

n 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.’’  The 
petition  sought  action  in  two  areas:  fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  envitonmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors"  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualifications  of  Safety- 
Related  Electrical  Equipment," 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
m’eet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment."  The 
Commission  directed  for  replacement 
parts  in  operating  plants,  “imless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply."  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  from  licensees  by 
Bulletin  79-OlB  *  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation  Reports 
by  February  1, 1981.  The  Commission 


'  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staff’s  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-eiB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 


imposed  a  deadline  that  “by  no  later 
than  June  30, 1982  all  safety  related 
electrical  equipment  in  all  operating 
plants  shall  be  qualified  to  the  DOR 
Guidelines  or  NUREG-0588.”  Hie 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualifications 
of  safety-related  electrical  equipment 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
properly.” 

in 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  IE  electrical 
equipment.  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Cl£U'ification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
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licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualiHcation  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  request  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete.  ~ 

^  Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
Parts  2  and  50,  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  Nos.  DPR-31  and  DPR-41  are 
hereby  ammended  to  add  the  following 
provisions: 

Information  which  fully  and  completely 
responds  to  the  staff's  request  as  specified  in 
1  &  E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director,  Region  II,  Office  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation.  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Mr.  Robert 
Lowenstein,  Esquire,  Lowenstein, 
Newman,  Reis  and  Axelrad,  1025 
Connecticut  Avenue,  N.W.,  Suite  1214, 
Washington,  D.C.  20036,  attorney  for  the 
licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  licenses 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV.  of  the  Order. 

Operating  of  the  facilities  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 


Register  September  11, 1980,  (45  FR 
60057). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Ensenhut, 

Director,  Division  of  Licensing. 

[FR  Doc.  80-30781  Piled  10-2-80;  ft45  am] 

mUJNO  CODE  7S90-01-M 

[Dockets  Nos.  50-315  and  50-316] 

Indiana  &  Michigan  Electric  Co. 

(Donald  C.  Cook  Nuclear  Plant,  Unit 
Nos.  1  and  2);  Revised  Order  for 
Modification  of  License 

I 

Indiana  and  Michigan  Electric 
Company,  (the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-58 
and  DPR-74,  which  authorize  the 
operation  of  the  Donald  C.  Cook  Nuclear 
Plant,  Unit  Nos.  1  and  2  at  steady  state 
reactor  power  levels  not  in  excess  of 
3250  and  3391  megawatts  thermal  (rated 
power)  respectively.  Each  facility 
consists  of  a  pressurized  water  reactor 
located  at  the  licensee’s  site  in  Berrien 
County,  Michigan. 

n 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licenses  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Diivision  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety* 
Related  Electrical  Equipment,” 
December  1979  “form  the  requirements 
which  licensees  and  applicants  must 


meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sou^t  from  licensees  by 
Bulletin  79-OlB  *  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the  ' 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

“by  no  later  than  June  30, 1982,  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the' 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

m 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  die  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  saftey-related  electrical 

‘  Bulletin  7(M)1B  was  not  set  to  licensees  for 
plants  under  review  as  part  of  the  staffs  Systematic 
Evaluation  Program.  Hie  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licenses 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 
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equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  the  enviroiunental 
qualification  of  Class  lE  electrical 
equipment.  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  buUetin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staff’s  requests  for 
information.  However,  the  licensee’s 
response  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  50,  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  Nos.  DPR-58  and  DPR-74  are 
hereby  amended  to  add  the  following 
provisions: 

“Information  which  fully  and  completely 
responds  to  the  staff’s  request  as  specified  in 
I&E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director,  Region  III,  Office  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980.’’ 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director.  Office  of 
Nuclear  Reactor  Regulation,  U.S. 


Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Gerald  Chamoff, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  Street,  N.W., 
Washington.  D.C.  20036,  attorney  for  the 
licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  licenses 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV.  of  the  Order. 

Operating  of  the  facilities  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980, 6ind  published  in  the  Federal 
Re^ster  September  11, 1980,  (45  FR 
60060}. 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

(FR  Doc.  80-30782  Filed  10-2-30;  8:45  am] 

BIUJNG  CODE  7590-01-88 

[Docket  No.  50-331] 

Iowa  Electric  Light  &  Power  Co.  et  ai. 
(Duane  Arnold  Energy  Center); 

Revised  Order  for  Modification  of 
License 

I 

Iowa  Electric  Light  &  Power  Company, 
Central  Iowa  Power  Cooperative,  and 
Com  Belt  Power  Cooperative  (licensee) 
is  the  holder  of  Facility  Operating 
License  No.  DPR-49  which  authorizes 
the  operation  of  the  Duane  Arnold 
Energy  Center  at  steady  state  reactor 
power  levels  not  in  excess  of  1658 
megawatts  thermal  (rated  power).  The 
facility  consists  of  a  boiling  water 
reactor  located  at  the  licensee’s  site 
near  Palo  in  Linn  County,  Iowa. 

n 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas;  fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13. 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 


1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  (Salification  of  Class  IE 
Electrical  Equipment  in  Operating 
Reactors’’(DOR  Guidelines)  and 
NURE&-0588,  “Interim  Staff  Position  on 
Environmental  (SaUffcation  of  Safety- 
related  Electrical  Equipment”  December 
1979  “form  the  requirements  which 
licensees  and  applicants  must  meet  in 
order  to  satisfy  those  aspects  of  10  CFR 
Part  50,  Appendix  A  C^neral  Design 
Criterion  ((iDC-4),  which  related  to 
environmental  qualification  of  safety- 
related  electrical  equipment”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NURE&-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  soviet  fi*om  licensees  by 
Bulletin  79-OlB*  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that 
“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qulaified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to, 

“keep  the  (Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  firom  the  obligation  to  modify  or 
repace  inadequate  equipment  promptly.” 

'  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  Stas's  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  I960. 
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m 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualification  of  safety* 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  signficant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment.  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  vnth  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

IV 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 


Parts  2  and  50,  It  is  ordered  that 
effective  immediately  Facility  Operating 
License  No.  DPR-49  is  hereby  amended 
to  add  the  following  provisions: 

Information  which  fully  and  completely 
responds  to  the  staff’s  request  as  specified  in 
I&E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director,  Region  III,  Office  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  Ae 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Robert  Lowenstein, 
Esquire,  Harold  F.  Reis,  Esquire, 
Lowenstein,  Newman,  Reis,  and 
Axelrad,  1025  Connecticut  Avenue, 
N.W.,  Washington,  D.C.  20036,  attorneys 
for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  FV.  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  September  12, 1980,  (45  FR 
60513J. 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

|FR  Doc.  80-30783  Filed  8;43  am] 

BIU.INO  CODE  759(H)1-M 


[Docket  No.  50-220] 

Niagara  Mohawk  Power  Corp.  (Nine 
Mile  Point  Nuclear  Station,  Unit  1); 
Revised  Order  for  Modification  of 
License 

I 

The  Niagara  Mohawk  Power 
Corporation  (licensee]  is  the  holder  of 
Facility  Operating  License  No.  DPR-63 
which  authorizes  the  operation  of  the 
Nine  Mile  Point  Nuclear  Station,  Unit  1 
at  power  levels  up  to  1850  megawatts 


thermal  (rated  power).  The  facility 
consists  of  a  boiling  water  reactor 
located  at  the  licensee’s  site  in  Oswego 
County,  New  York. 

n 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588.  “Interim  staff  Position  on 
Environmental  qualification  of  Safety- 
Related  Electrical  Equipment,” 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  from  licensees  by 
Bulletin  79-OlB*  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 
“by  no  later  than  June  30, 1982  all 
safyty-related  electrical  equipment  in  all 


'  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staff's  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 
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operating  plants  shall  be  qualiHed  to  the 
DOR  Guidelines  or  NlJREG-0588.”  The  • 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

Ill 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  I  &  E  Bulletin  79-OlB  of 
January  14, 1080  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment.  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 


timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,,the  licensee’s 
response,  to  date,  is  incomplete. 

'Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  50.  It  is  ordered  that 
effective  immediately  Facility  Operating 
License  No.  DPR-63  is  hereby  amended 
to  add  the  following  provisions: 

Information  which  fully  and  completely 
responds  to  the  staff’s  request  as  specified  in 
I  &  E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director,  Region  L  Office  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980. 

An  eetrlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  ’The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
ad^essed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  ffie 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Eugene  B.  Thomas.  Jr., 
Esquire,  LeBoeuf,  Lamb.  Leiby  & 
MacRae,  1333  New  Hampshire  Avenue, 
N.W.,  Suite  1100,  Washington,  D.C. 
20036,  attorney  for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV.  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  September  11. 1980  (45  FR 
60085). 

Effective  date:  September  19, 1980, 
Bethesda,  Maryland. 


For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Bsenhut, 

Division  of  Licensing. 

PH  Doc.  80-S07M  Filed  10-2-80;  8:45  am] 

BIUINQ  COOe  75SO-01-M 


(Docket  Na  50-272] 

Public  Service  Electric  and  Gas  Co. 
(Salem  Nuclear  Generating  Station, 

Unit  No.  1);  Revised  Order  for 
Modification  of  License 

I 

Public  Service  Electric  and  Gas 
Company  (the  licensee]  is  the  holder  of 
Facility  Operating  License  No.  DPR-70. 
which  authorizes  the  operation  of  the 
Salem  Nuclear  Generating  Station,  Unit 
No.  1  at  steady  state  reactor  power  level 
not  in  excess  of  3338  megawatts  thermal 
(rated  power).  The  facility  consists  of  a 
pressurized  water  reactor  located  at  the 
licensee’s  site  in  Salem  County,  New 
Jersey. 

n 

On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  Fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23. 1980,  the  Commission 
reaffirmed  its  April  13. 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23. 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — ^the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  (Ratification  of  Safety- 
Related  Electric^  Equipment,” 
December  1079 '“form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  (General 
Design  Criterion  (GD&-4).  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
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Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  from  licensees  by 
Bulletin  79-OlB '  and  to  complete  its 
review  of  environmental  qualiHcation  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

“by  no  later  than  June  30, 1982,  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588."  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,"  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly." 

Ill 

The  information  developed  during  this 
proceeding  emphasizes  the  importance 
of  adequate  documentation,  the  prompt 
completion  of  the  review  of 
environmental  qualiffcation  of  safety- 
related  electrical  equipment  and  the 
prompt  completion  of  any  plant 
modihcation  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission's 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG^88,  the 
qualifications  of  saftey-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment  and  High 


'  Bulletin  7S-01B  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staff's  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  ffom  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 


Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  coimection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  of 
January  14, 1980,  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment.  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staff’s  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee's 
response  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effecive 
immediately. 

IV 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  50,  It  is  ordered  That 
effective  immediately  Facility  Operating 
License  No.  DPR-70  is  hereby  amended 
to  add  the  following  provisions: 

Information  which  fully  and  completely 
responds  to  the  staffs  request  as  specified  in 
1  &  E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director,  Region  I,  Office  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
ad^essed  to  the  Director.  Ofifice  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  Ae 
Executive  Legal  Director,  U.S.  Nuclear 


Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Msurk  J.  Wetterhahn, 
Esquire,  Conner,  Moore  and  Corber, 
Suite  1050, 1747  Pennsylvania  Avenue, 
N.W..  Washington,  D.C.  20006,  attorney 
for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  September  11, 1980,  (45  FR 
60076). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

(FR  Doc.  80-30824  Filed  10-2-80;  8:45  am] 

BIIXINQ  CODE  7S90-01-M 


Evaluation  of  Agreement  State 
Radiation  Control  Programs:  Proposed 
General  Statement  of  Policy 

agency:  U.S,  Nuclear  Regulatory 
Conunission. 

action:  Proposed  general  statement  of 
policy. 

summary:  The  Nuclear  Regulatory 
Commission  proposes  to  adopt  as  a 
general  statement  of  policy  the  recently 
revised  “Guide  for  Evaluation  of  State 
Radiation  Control  Programs  Under 
Agreement  With  the  U.S.  Nuclear 
Regulatory  Commission  Pursuant  to 
Section  274  of  the  Atomic  Energy  Act  of 
1954,  As  Amended”,  February  1, 1980. 
The  revised  Guide  which  was  prepared 
by  the  NRC  staff  incorporates  new 
criteria  and  guidelines  for  acceptable 
practice  by  Agreement  States.  This 
proposed  statement  of  policy  is  being 
issued  to  inform  the  public  of  the  criteria 
and  guidelines  which  the  Commission 
intends  to  use  in  evaluating  Agreement 
State  radiation  control  programs.  The 
Commission  expects  that  ^ther 
revisions  may  be  needed  and  is, 
accordingly,  requesting  comments  on  the 
proposed  statement  of  policy  including 
the  criteria  and  guidelines  for 
acceptable  practice  by  Agreement 
States. 

DATES:  Comments  are  due  on  or  before 
November  17, 1980. 

ADDRESSES:  All  interested  persons  who 
desire  to  submit  written  comments  or 
suggestions  for  consideration  in 
connection  with  this  proposed  statement 
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of  policy  shoiild  send  them  to  Director, 
Office  of  State  Programs,  U.S.  Nuclear 
Reg\ilatory  Commission,  Washington, 
D.C.  20555.  Copies  of  public  comments 
on  this  proposed  policy  statement  may 
be  examined  at  the  Commission's  Public 
Document  Room  at  1717  H  Street,  N.W., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  R.  McGrath,  Office  of  State 
Programs,  U.S.  Nuclear  Regtilatory 
Commission,  Washington,  D.C.  20555 — 
Telephone:  301-492-7767. 
SUPPLEMENTARY  INFORMATION:  Section 
274  of  the  Atomic  Energy  Act  of  1954,  as 
amended,  was  enacted  in  1959  to 
provide  a  statutory  means  by  which  the 
NRC  (then  the  AEC]  could  relinquish  to 
the  States  part  of  its  regulatory 
authority.  The  mechanism  for  the 
transfer  of  the  Commission’s  regulatory 
authority  is  by  an  agreement  between 
the  Governor  of  a  State  and  the 
Commission.  Thus  far,  26  States  have 
entered  into  such  agreements.^ 

Before  entering  into  an  agreement,  the 
NRC  is  required  to  make  a  finding  that 
the  State's  radiation  control  program  is 
compatible  with  the  Commission's  and 
that  the  State  program  is  adequate  to 
protect  the  public  health  and  safety. 
Section  274j  of  the  Atomic  Energy  Act 
provides  that  the  NRC  may  terminate  its 
agreement  with  a  State  if  die 
Commission  finds  that  such  termination 
is  necessary  to  protect  the  public  health 
and  safety  or  the  State  has  not  complied 
with  one  or  more  of  the  requirements  of 
Section  274.  In  May  1965,  the 
Commission  adopted  a  policy  of  making 
an  annual  redetermination  of  the 
Agreement  States'  adequacy  and 
continued  compatibility  with  the  NRC 
program.  These  determinations  are 
primarily  based  on  review  meetings 
during  which  the  individual  State 
regulatory  programs  are  evaluated  on 
the  basis  of  the  “Guide  for  Evaluation  of 
Agreement  State  Radiation  Control 
Programs.”  Other  factors  such  as 
information  obtained  through  the  NRC- 
State  exchange-of-information  program 
are  also  considered.  Under  the 
exchange-of-information  program  States 
provide  to  the  NRC  copies  of  all 
licensing  actions  taken  by  the  State.  In 
addition,  the  program  involves 
exchanging  information  between  the 
NRC  and  Ae  States  on  the  development 
of  new  regulations,  and  revisions  to 
licensing  and  compliance  policy, 
practices,  and  procedures.  The  States 


'  Alabama,  Arizona,  Arkansas,  California, 
Colorado,  Florida,  Georgia,  Idaho,  Kansas, 
Kentucky,  Louisiana,  Maryland,  Mississippi, 
Nebraska,  Nevada,  New  Hampshire,  New  Mexico, 
New  York,  North  Carolina,  North  Dakota,  Oregon, 
Rhode  Island,  South  Carolina,  Tennessee,  Texas 
and  Washington. 


also  provide  information  on  incidents 
and  other  abnormal  occurrences.  As  a 
result  of  the  review  of  a  State  program, 
the  NRC  determines  that  the  Agreement 
State’s  program  is  either. 

(1)  Adequate  to  protect  the  public 
health  and  safety;  or 

(2)  Inadequate  to  protect  the  public 
health  and  safety. 

A  program  may  be  adequate  to  protect 
the  public  health  and  safety  although  in 
need  of  improvement  in  specified  areas 
or  NRC  may  be  unable  to  make  a  finding 
at  the  time  of  the  review  because  of 
unresolved  items  or  inadequate 
information  necessitating  a  follow-up 
review.  In  such  cases  NRC  follows  up  on 
these  matters  by  correspondence, 
follow-up  reviews  or  at  the  time  of  the 
next  review. 

A  determination  is  also  made  that  the 
program  is  either 

(1)  Compatible  wtih  the  NRC 
Reg^atory  program  in  areas  related  to 
the  public  health  and  safety;  or 

(2)  Incompatible  with  the  NRC 
Regulatory  program; 

or  NRC  is  unable  to  make  a  finding  at 
the  time  of  the  review  because  of 
unresolved  items  or  inadequate 
information.  A  dispositive  finding  is 
made  at  the  time  the  staff  submits  a 
consolidated  assessment  to  the 
Commission  in  an  annual  report  on  all 
Agreement  States. 

In  making  a  finding  of  adequacy,  the 
NRC  condsiders  areas  of  the  State 
program  which  are  critical  to  its  primary 
function,  i.e.,  protection  of  the  public 
health  and  safety.  For  example,  a  State 
that  does  not  have  qualified  personnel, 
fails  to  take  adequate  licensing  actions 
or  has  no  inspection  program,  would  not 
be  considered  to  have  a  program 
adequate  to  protect  the  public  health 
and  safety.  Basic  radiation  protection 
standards,  such  as  exposure  limits, 
directly  affect  the  States’  ability  to 
protect  public  health  and  safety.  The 
NRC  feels  that  it  is  important  to  strive 
for  a  high  degree  of  uniformity  in 
technical  defoiitions  and  terminology, 
particularly  as  related  to  units  of 
measiu'ement  and  radiation  dose. 
Maximum  permissible  doses  and  levels 
of  radiation  and  concentrations  of 
radioactivity  in  unrestricted  areas  as 
specified  in  10  CFR  Part  20  are 
considered  to  be  important  enough  to 
require  States  to  be  essentially 
equivalent  in  this  area  in  order  to 
protect  public  health  and  safety.  Basic 
radiation  standards  are  also  considered 
to  be  matters  of  compatibility.  Certain 
administrative  procedures,  such  as  those 
involving  the  licensing  of  products 
containing  radioactive  material  intended 


for  interstate  commerce,  are  considered 
to  be  matters  of  compatibility. 

If  an  Agreement  State  has  adequate 
standards,  compatible  program 
procedures,  and  has  acceptable 
performance  NRC  makes  a  finding  of 
adequacy  and  compatibility.  It  is 
possible  that  a  State  program  could 
have  up-to-date  regulations,  all  proper 
procedures,  and  adequate  staff,  but  still 
fail  to  perform  the  necessary  work.  In 
this  case  a  program  could  be  found  to  be 
inadequate  to  protect  the  public  health 
and  safety,  yet  compatible  with  the 
Commission’s  program.  In  the  worst 
case,  a  program  can  be  found  to  be  both 
inadequate  and  incompatible  with  the 
NRC  program. 

Section  274g  of  the  Act  directs  the 
Conunission  “*  *  *  to  cooperate  with 
the  States  in  the  formulation  of 
standards  for  protection  aginst  hazards 
of  radiation  to  assure  that  State  and 
Commission  programs  for  protection 
against  hazards  of  radiation  will  be 
coordinated  and  compatible.”  Section 
274]  gives  the  Commission  the  authority 
to  teminate  or  suspend  an  agreement 
with  a  State.  Before  the  Commission  can 
take  such  action,  it  must  find  that  “(1) 
such  termination  or  suspension  is 
required  to  protect  the  public  health  and 
safety  or  (2)  the  State  has  not  complied 
with  one  or  more  of  the  requirements  of 
this  section.”  The  formal  agreement, 
which  the  Governor  signs,  pledges  the 
State  to  “use  its  best  efforts  *  *  *  to 
assure  that  the  State’s  program  will 
continue  to  be  compatible.” 

The  results  of  Agreement  State 
program  reviews  are  reported  to  the 
radiation  control  program  director  and 
upper  level  State  management.  In 
addition  to  the  findings  on  adequacy 
and  compatbility,  comments  and 
recommendations  for  improvement  of 
the  program  may  also  be  provided. 

The  Commission  proposes  to  adopt  as 
its  general  statement  of  policy  a  revised 
“Guide  for  Evaluation  of  Agreement 
Statement  Radiation  Control  Programs 
Under  Agreement  With  The  U.S. 
Nuclear  Regulatory  Commission 
Pursuant  to  Section  274  of  the  Atomic 
Energy  Act  of  1954,  As  Amended”, 
February  1, 1980,  which  identifies  six 
essential  elements  of  a  radiation  control 
program.  These  elements  are: 
Organization,  Administration. 
Personnel,  Regulations,  Licensing,  and 
Compliance.  Tlie  Guide  divides  each 
element  into  component  parts  or 
indicators,  and  establishes  guidelines 
for  acceptable  practice  under  each 
indicator.  The  Guide  includes  35 
indicators  and  102  guidelines  for 
acceptablee  practice.  Obivously,  the 
indicators  and  guidelines  in  the  Guide 
are  not  all  of  equal  important. 
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indicators  reflect  the  potential 
seriousness  of  deficiencies  fai  various 
program  areas.  NRC  obviously  uses 
discretion  in  reviewing  deficiencies 
within  the  various  categories. 

It  is  the  NRCs  intention  to  use  these 
categories  in  the  following  manner.  In 
reporting  findings  to  State  management,  I 
the  NRC  «vill  indicate  the  category  of 
each  comment  made.  If  no  significant 
Category  I  comments  are  provided,  this 
will  indicate  that  the  program  is 
adequate  to  protect  the  public  health 
and  safety.  If  at  least  one  significant 
Category  I  comment  is  provided,  the 
State  will  be  notified  that  the  program 
deficiency  may  seriously  affect  the 
State’s  ability  to  protect  the  public 
health  and  safety  and  should  be 
addressed  on  a  priority  basis.  When 
more  than  one  significant  Category  1 
comment  is  provided,  the  State  will  be 
notified  that  the  need  of  improvement  in 
the  particular  program  areas  is  critical. 
The  NRC  would  request  an  immediate 
response,  and  perform  a  follow-up 
review  of  the  program  within  six 
months.  If  the  State  program  has  not 
improved  or  if  addition^  deficiencies 
have  developed,  the  NRC  may  institute 
proceedings  to  suspend  or  revoke  all  or 
part  of  the  Agreement  Category  U 
comments  would  concern  functions  and 
activities  which  support  the  State 
program  and  therefore  would  not  be 
critical  to  the  State's  ability  to  protect 
the  publia  The  State  will  Iw  asked  to 
respond  to  these  comments  and  the 
State's  actions  will  be  evaluated  during 
the  next  regular  program  review. 
Category  Ql  deficiencies  likewise  will  be 
brought  to  the  State’s  attention  and  the 
State's  actions  evaluated  during  the  next 
regular  review. 

On  November  13, 1979,  a  draft  of  the 
revised  Guide  was  sent  to  the 
Agreement  States  for  comment.  The 
draft  revised  Guide  was  also  reviewed 
by  NRC  staff  offices.  Comments  were 
received  from  fifteen  Agreement  States. 
The  States  were  generally  supportive  of 
the  current  NRC  review  program  but 
were  opposed  to  codification  of  the 
criteria.  One  State  commented  that  the 
primary  indicators  of  a  State's  ability  to 
protect  the  public  health  and  safety  are 
the  exposure  experience  of  radiation 
workers,  patients  in  nuclear  medicine 
and  the  public  in  the  vicinity  of  licensed 
facilities  and  suggested  that  the 
Commission  develop  standard  methods 
for  the  assessment  of  such  exposures. 

On  November  13, 1979,  a  draft  of  the 
revised  Guide  was  sent  to  the 
Agreement  States  for  comment.  The 
draft  revised  Guide  was  also  reviewed 
by  NRC  staff  offices.  Comments  were 
received  fiom  fifteen  Agreement  States. 
The  States  were  generally  supportive  of 
the  current  NRC  review  program  but 
were  opposed  to  codification  of  the 
criteria.  One  State  commended  that  the 
primary  indicators  of  a  State’s  ability  to 
protect  the  public  health  and  safety  are 
the  exposure  experience  of  radiation 
workers,  patients  in  nuclear  medicine 
and  the  public  in  the  vicinity  of  licensed 
facilities  and  suggested  that  the 
Commission  develop  standard  methods 


for  the  assessment  of  such  exposures. 

Other  State  comments  and  concerns 
were  as  follows: 

1.  What  constitutes  compatibility? 

2.  The  criteria  for  the  administrative 
aspects  of  the  Agreement  State  program 
are  too  detailed. 

3.  The  criteria  should  also  address  the 
political  environment  of  the  program 
such  as  the  effect  of  public  opinion  on 
the  operation  of  the  program. 

4.  During  the  review  process  contact 
with  the  Governor  and/or  the  State 
Legislature  should  normally  be  made. 

6.  Much  of  the  periodic  r^ew  is 
repetitive  and  could  be  streamlined. 

6.  One  State  questioned  the  NRC’s 
ability  to  meet  the  criteria  it  uses  to 
evaluate  the  States. 

Some  general  comments  generated  by 
the  Commission  staff  were  as  follows: 

1.  The  technical  qualifications  of  the 
Agreement  State  staff  to  handle  a  broad 
range  of  safety  matters  which  could 
arise  in  Agreement  State  programs 
should  be  improved. 

2.  The  NRC  should  use  performance 
data,  such  as  incident  reports,  to  assess 
the  effectiveness  of  State  programs. 

With  regard  to  the  development  of 
specific  indicators  related  to  exposure 
experience  of  radiation  workers, 
patients  in  nuclear  medicine  and  the 
public  in  the  vicinity  of  licensed 
facilities  and  use  of  performance  data 
such  as  incident  reports  the  Commission 
is  seeking  comments  on  the  following: 

1.  What  should  be  the  proper 
reference  indicator(s) — average  dose, 
total  person-rems,  number  of 
overexposures?  Should  the  indicator(s) 
be  related  to  niunbers  of  licensees, 
number  of  licensee  employees,  number 
of  radioactive  material  manipulations, 
size  (curie  quantity)  of  material 
manipulations,  etc. 

2.  Are  data  currently  available  to 
regulatory  officials  upon  which  such 
indicators  could  be  fairly  based? 

3.  If  such  data  are  not  available,  what 
legal  and  regulatory  constraints,  if  any, 
exist  in  collecting  the  necessary 
information? 

4.  What  are  the  estimated  levels  of 
effort  necessary  by  each  State  to  collect 
the  necessary  reference  data  assuming 
there  are  no  legal  or  regulatory 
constraints? 

5.  What  other  factors  might  affect  the 
development  of  such  indicators? 

The  Commission  considered  an  NRC 
staff  recommendation  to  conduct  a 
public  hearing  on  the  promulgation  of 
the  Policy  Statement  The  Commission 
noted  the  potential  advantages  of  such  a 
hearing  but  decided  to  defer  a  decision 
on  the  matter  pending  receipt  of  public 
comments. 

Although  the  Commission  proposes  to 
adopt  the  revised  “Guide  for  Evaluation 
of  Agreement  State  Radiation  Control 
Programs’’  as  a  general  statement  of 
policy,  it  recognizes  that  there  may  be 
aspects  of  the  policy  statement  which 
are  susceptible  of  further  improvement 
and  that  new  elements  may  need  to  be 
added  t  j  the  review  process  as  times 
and  situations  change.  Accordingly,  the 
Commission  is  inviting  comments  from 


the  general  public  on  the  following 
issues: 

1.  What  additional  criteria.  If  any, 
should  be  considered  in  the  evaluation 
of  Agreement  State  programs?  Some 
States  have  suggested,  for  example,  that 
NRC  should  use  population  and 
occupational  exposure  data  to  evaluate 
the  effectiveness  of  State  regulatory 
programs. 

2.  What,  if  any,  of  the  existing 
guidelines  are  not  appropriate  criteria 
by  which  to  evaluate  the  Agreement 
States?  How  should  they  be  modified? 
The  guidelines  for  acceptable  practice 
cover  a  wide  range  of  topics,  ^me 
guidelines  are  of  an  administrative 
nature  and  it  has  been  suggested  that 
these  guidelines  may  not  have  a  bearing 
on  the  effectiveness  of  a  State  program. 

3.  In  what  additional  ways  can  the 
NRC  oversight  of  Agreement  States  be 
strengthened?  The  Uranium  Mill 
Tailings  Act  of  1978  requires  States  to 
follow  specific  procedures  in  the 
licensing  of  mill  tailings.  This  was  a 
significant  extention  of  requirements  on 
Agreement  States  and  it  has  been 
suggested  that  other  Agreement  State 
program  areas  should  be  under  closer 
scrutiny  by  NRC. 

4.  Should  Agreement  State  reviews  be 
conducted  by  a  third  party  (another 
Federal  agency,  consultant,  or  other 
organization)  and  would  such  a  review 
result  in  improved  State  regulatory 
programs? 

5.  How  should  the  results  of  the 
reviews  be  reported?  At  present,  results 
of  review  meetings  are  reported  to  State 
health  officers  or  an  equivalent  official 
in  State  government.  After  reviewing  the 
NRC  Agreement  State  program,  the 
General  Accounting  Office  suggested 
that  meeting  results  be  routinely 
reported  to  State  governors.  Individual 
States  have  also  suggested  such 
contacts  as  well  as  contacts  with  State 
legislatures.  To  date  NRC  has  involved 
the  office  of  the  Governor  in  selected 
cases  and  does  not  hesitate  to  do  so 
when  deemed  necessary. 

6.  Are  there  other  comments  and 
concerns  relating  to  Agreement  State- 
NRC  relations  which  should  be 
considered? 

Dated  at  Washington,  D.C.,  this  29th  day  of 
September  1980. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Samuel ).  Chilk, 

Secretary  of  the  Commission, 

Proposed  General  Statement  of  Policy 

Guide  for  Evaluation  of  State  Radiation 
Control  Programs  Under  Agreement 
With  the  U.S.  Nuclear  Regulatory 
Commission  Pursuant  to  Section  274  of 
the  Atomic  Energy  Act  of  1954,  as 
Amended 

February  1, 1980. 

Introduction 

Section  274  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  requires  that 
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Agreement  States’  radiation  control 
programs  must  remain  adequate  to 
protect  the  public  from  radiation 
hazards.  In  addition,  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  and  the 
States  pledge  to  use  their  best  efforts  to 
maintain  compatible  programs  imder  the 
terms  of  each  Agreement.  The  NRC  has 
for  many  years  periodically  reviewed 
Agreement  State  programs  to  determine 
their  adequacy  to  protect  the  public 
health  and  safety  and  compatibility  with 
the  NRC  Program.  Section  274j  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
was  amended  on  November  8, 1978  to 
require  the  periodic  review  of 
Agreement  State  programs  by  NRC. 
Although  the  Act  specified  no  firequency 
for  such  reviews  the  NRC  believes  the 
interval  between  reviews  should  not 
exceed  18  months. 

Information  on  the  performance  of 
Agreement  State  programs  is  obtained 
in  several  ways,  the  principal  method 
being  periodic  review  meetings  with  the 
States  during  which  the  essential 
elements  of  an  RCP  are  reviewed  and 
discussed  with  various  levels  of  State 
RCP  personnel.  During  the  review 
process,  each  State  program  is 
evaluated  on  an  individual  basis  against 
the  criteria  and  guidance  provided, 
taking  into  consideration  individual 
State  program  differences  such  as  size, 
scope,  complexity  of  licensed  activities, 
needs,  and  requirements  of  the  program. 

The  Guide  for  Evaluation  of  State 
Radiation  Control  Programs  has  been 
prepared  to  assist  the  NRC  in 
determining  the  adequacy  and 
compatibility  of  State  Radiation  Control 
Programs  (RCP)  and  to  provide  basic 
guidance  to  the  States  as  to  what  is 
considered  acceptable  practice  in 
connection  with  the  administration  of  an 
RCP.  The  Guide  contains  six  Sections, 
each  dealing  with  one  of  the  essential 
elements  of  an  RCP  which  are: 
Organization,  Management  and 
A^inistration,  Personnel,  Regulations, 
Licensing,  and  Compliance.  Each 
Section  contains  (a)  a  summary  of  the 
general  significance  of  the  program 
element,  (b)  indicators  which  must  be 
considered  to  determine  adequacy,  and 
(c)  guidance  for  acceptable  practice. 

This  Guide  provides  for  a  categorization 
of  the  relative  importance  bf  each 
indicator  and  is  further  discussed  below. 

Upon  determining  the  status  of  the 
indicators,  the  reviewer  must  make  a 
judgment  as  to  the  adequacy  of  the 
State’s  practice  by  comparison  with  the 
guidance  provided.  The  relative 
importance  of  each  indicator  must  be 
juc^ed  in  arriving  at  a  final 
determination  of  the  overall  adequacy  of 


a  State’s  program  to  protect  the  public 
health  and  safety  and  its  compatibility 
with  the  Commission’s  program  for  the 
regulation  of  similar  materials  and  using 
the  guidance  discussed  below. 

As  a  result  of  the  review  of  a  State 
program,  the  NRC  determines  that  the 
Agreement  State’s  program  is  either 

(1)  Adequate  to  protect  the  public 
health  and  safety; 

or 

(2)  Inadequate  to  protect  the  public 
health  and  safety; 

or  NRC  may  be  unable  to  make  a  finding 
at  the  time  of  the  review  because  of 
unresolved  items  or  inadequate 
information  necessitating  a  follow-up 
review.  A  program  may  be  adequate  to 
protect  the  public  health  and  safety 
although  in  need  of  improvement  in 
specified  areas.  In  such  cases  NRC 
follows-up  on  these  matters  by 
correspondence,  follow-up  reviews  or  at 
the  time  of  tiie  next  review. 

A  determination  is  also  made  that  the 
program 'is  either 

(1)  Compatible  with  the  NRC 
Regulatory  program  in  areas  related  to 
the  public  health  and  safety;  or 

(2)  Incompatible  with  the  NRC 
Regulatory  program; 

or  NRC  is  unable  to  make  a  finding  at 
the  time  of  the  review  because  of 
unresolved  items  or  inadequate 
information. 

The  Guide  is  not  intended  to  be  a 
standard  and  its  use  will  be  limited  to 
that  intended  in  the  use  of  the  term ' 
“Guide."  As  times  and  situations  change 
I  and  as  new  elements  are  added  to  the 
review  process  as  a  result  of  the 
I  continuing  review  of  State  programs, 
changes  will  be  made  in  the  Guide. 

Some  new  indicators  and  guides  are 
^  included  in  this  revision  as  relates  to 
uranium  mill  States.  However, 
additional  post  agreement  review 
guidance  will  be  developed  for  these 
States  prior  to  November  8, 1981,  the 
I  date  when  Agreement  State  programs 
for  regulating  uranium  mills  must 
conform  to  the  requirements  set  forth  in 
the  Uranium  Mill  failings  Radiation 
Control  Act  of  1978  (UMTRCA). 

Categories  of  Indictors  Used  To 
Determine  Adequacy  of  Agreement 
'  State  Programs 

During  the  review  process,  each  State 
program  is  evaluated  on  an  individual 
I  basis  against  the  indicators  and 
guidance,  taking  into  consideration 
individual  State  program  difierences 
such  as  size,  scope,  complexity  of 
licensed  activities,  needs,  and 
requirements  of  the  program.  ’The 
indicators  are  recognized  as  not  having 
equal  importance  when  making  a 


judgment  as  to  adequacy  of  the  State’s 
program,  but  formal  gmdance  has  not 
previously  been  provided  on  the  relative 
importance  of  each  indicator.  Formal 
guidance  would  be  desirable  from  the 
points  of  view  of  (1)  the  Agreement 
States,  (2)  NRC  stafi  involved  in 
evaluations,  (3)  the  Commission  which, 
as  an  agency,  makes  formal 
determinations  of  adequacy  and 
compatibility,  and  (4)  the  public.  Three 
categories  of  indicators  have  been 
established. 

Category  I 

Category  I  indicators  reflect  a  State 
program’s  ability  to  adequately  protect 
the  public  health  and  safety.  Significant 
problems  in  meeting  the  guides  for 
acceptable  practice  for  these  indicators 
probably  mean  the  State  program  has  a 
serious  need  for  improvement.  If 
significant  problems  exist  in  more  than 
one  of  these  areas,  then  the  need  for 
improvements  may  be  critical. 

Category  I  Indicators  are: 

•  Legal  Authority 

•  Emergency  Plans 

•  Compatibility  of  Regulations  (Basic 

Radiation  Protection  Standards- 
dose  standards  and  effluent  limits. 
Part  19,  and  UMTRCA  Only) 

•  Personnel  Qualifications 

•  Technical  Quality  of  Licensing 

Actions 

•  Adequacy  of  Product  Evaluations 

•  Status  of  Inspection  Program 

•  Inspectors’  Performance  and 

Capability 

•  Response  to  Incidents  and  Alleged 

Incidents 

•  Enforcement  Procedures 

•  Equipment  Failure 

Category  II 

Category  II  Indicators  address 
functions  and  activities  which  support 
the  program.  Good  performance  in 
meeting  the  guidelines  for  these 
indicators  is  considered  essential  if  the 
State  is  to  avoid  significant  problems  in 
implementing  an  efiective  program  to 
protect  the  public  health  and  safety. 
Category  n  Indicators  are: 

•  Location  of  RCP  Within  State 

Organization 

I  •  Internal  Organization  of  RCP 

•  Legal  Assistance 

•  Budget 

•  Administrative  Procedures 

•  Planning 

•  Laboratory  Support 

•  Number  of  Personnel 

•  Personnel  Duties 

•  Training 

•  Salaries 

•  Staff  Turnover . 
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•  Compatibility  of  Regulations  (Other 

Than  Basic  Radiation  Protection 
Standards,  Part  19  and  UMTRCA) 

•  Updating  Regulations 

•  Licensing  Procedures 

•  Quality  Assurance  (Licensing) 

•  Inspection  Procedures 

•  Inspection  Frequency 

•  Inspection  Reports 

•  Independent  Measurements 

Category  III 

Category  III  Indicators  address  those 
areas  of  a  State  program  which  are 
considered  highly  desirable  features  of  a 
soundly  based,  comprehensive  program 
for  controlling  agreement  materials. 
Category  III  Indicators  are: 

•  Teclmical  Advisory  Committees  and 

Consultants 

•  Office  Facilities,  Equipment  and 

Support  Services 

•  Public  Information 

•  Recruiting 

•  Medical  Advisory  Committee 

Guidance  for  Using  and  Interpreting 
Categories  of  Indicators  and  Their 
Guides  for  Acceptable  Practice 

Reviews  of  Agreement  State  programs 
usually  result  in  comments  and 
recommendations  being  made  to  the 
State  which  are  always  intended  to 
improve  the  State’s  program.  Most 
comments  are  developed  using  the 
Guides  for  Acceptable  Practice  as 


criteria.*  Many  Indicators  have  multiple 
guides.  Comments  on  the  need  for 
improvements  with  reference  to  a 
specific  guide  will  not  necessarily  mean 
a  major  problem  exists  within  the 
Indicator  area. 

As  an  example,  a  Category  I  Indicator 
is  Status  of  Inspection  Program:  A  State 
having  a  large  backlog  of  overdue 
inspections  may  have  a  serious 
problem.**  In  a  State  having  no  backlog, 
however,  a  reviewer  may  nonetheless 
comment  on  the  need  for  improving  the 
statistical  information  to  permit  better 
assessment  of  the  status  of  the 
inspection  program  (a  Guide  for 
Acceptable  Practice).  As  another 
example,  minor  comments  may  be  made 
by  a  reviewer  on  technical  aspects  of 
State  licensing  actions  without  having  to 
conclude  that  a  serious  problem  exists 
in  this  Indicator  area. 

The  purpose  of  categorizing  the 
Indicators  is  to  make  the  reviewer  and 
the  State,  both  aware  of  the  potential 
significance  of  comments  in  specific 
Indicator  areas.  The  reviewer  must 


‘Examples  of  other  criteria  that  may  be  used  are: 
NRC  Branch  Positions;  Inspection  and  Licensing 
Guides;  Regulatory  Guides;  NCRP  Reports;  etc. 

**If  the  State's  inspection  priorities  call  for 
inspections  more  frequently  than  NRCs,  a  backlog 
is  indicative  of  a  serious  problem  only  if  the 
overdue  inspections  exceed  those  required  by 
NRC's  priorities. 


exercise  judgment  in  concluding 
whether  or  not  serious  problems  exist, 
taking  into  consideration  the  nature  of 
the  comments,  past  history,  size  of  the 
problem,  needs  and  requirements  of  the 
State's  programs,  and  the  response  of 
the  State  to  the  specific  comments  and 
recommendations  offered  by  the 
reviewer. 

A  large  number  of  comments  in  a 
specific  Indicator  area  should  alert  the 
reviewer  and  the  State  that  potentially 
serious  problems  exist  in  that  Indicator 
area.  Comments  directed  at  significant 
problems  identified  in  several  Category  I 
Indicator  areas  would  strongly  suggest 
the  State  program  may  be  in  critical 
need  of  improvement.  Category  11 
Indicators  frequently  can  be  used  to 
identify  underlying  problems  that  are 
causing,  or  contributing  to,  difficulties  in 
Category  I  Indicators. 

In  cases  where  a  review  results  in 
comments  and  recommendations  for 
improvements  in  more  than  one 
Category  I  Indicator  area,  the  reviewer 
should  state  whether  the  comments  are 
major  or  minor  and  whether  or  not  the 
comments  as  a  whole  indicate  the 
program  is  in  need  of  critical 
improvements.  This  should  be  conveyed 
to  the  State  at  the  review  meeting  and  in 
the  subsequent  letters  to  the  State. 


Organization 

The  effectiveness  of  any  State  RCP  may  be  dependent  upon  the  underlying  legal  authority,  assignment  of  responsibilities 
and  its  location  within  the  overall  State  organization  structure.  The  RCP  should  be  in  a  position  to  compete  effectively  with 
other  health  and  safety  programs  for  budget  and  staffi  Program  management  must  have  access  to  individuals  or  groups  which 
establish  health  and  safety  program  priorities.  The  RCP  should  be  organized  to  achieve  a  high  degree  of  efficiency  in 
supervision,  work  functions,  and  communications. 


Indicators  Category  Guide  for  acceptable  practice 


Legal  Authority. 


Location  of  Radiation  Control 
Program  Withm  State  Organiza¬ 
tion. 

Internal  Organization  of  Radiation 
Control  Program. 


I  Clear  statutory  authority  designating  State 
radiation  control  agency  arid  providing  for 
promulgation  of  regulations,  licensing,  in¬ 
spection  and  enforcement  Legal  Assistance  . . .  II 

Where  regulatory  resporisibilities  are  divided 
between  State  agencies,  dear  under¬ 
standings  should  exist  as  to  division  of  re¬ 
sponsibilities  and  requirements  lor  coordi- 

natioa  •  Technical  Advisory  Committees,  HI 

It  RCP— located  hi  a  State  organization  paral-  and  Consultants, 

lei  with  comparable  health  and  safety  pro¬ 
grams.  Program  Director  has  access  to 


appropriate  levels  of  State  management 

RCP— organized  with  the  view  toward 
achieving  an  acceptable  degree  of  staff 
efficiency,  place  appropriate  emphasis  on 
major  program  functkms,  and  provide 
specific  lines  of  supervision  from  program 
management  for  the  execution  of  pro¬ 
gram  policy. 

Where  regional  offices  are  utilized,  the  lines 
of  communication  and  administrative  cotv 
trol  between  the  regions  and  the  central 


office  (Program  Director)  are  clearly 
drawn  to  provide  uniformity  hi  inspection 
policy,  procedures,  and  supervision. 

Legal  staff  assigned  to  assisi  the  RCP  or 
procedures  exist  to  obtain  legal  assist¬ 
ance  expeditiously.  Legal  staff  should  be 
knowledgeable  regatding  RCP  program, 
statutes,  regulations  arxf  possiile  needs. 

Medical — to  provide  broad  guidance  and 
policy  on  the  uses  of  radioactiva  dnigs  hi 
or  on  humans.  Committee  normaHy  repre¬ 
sents  a  wide  spectrum  of  medical  disci¬ 
plines. 

Consultants,  Technical  Committees,  Federal 
Agencies  used  to  extend  staff  capabilities 
lor  unique  and  technically  complex  prob¬ 
lems. 

Procedures  exist  to  avoid  conflict  of  interest 
even  though  Committees  are  advisory. 
This  does  not  mean  that  representatives 
of  the  regulated  community  should  not 
serve  on  advisory  committees  or  not  be 
used  as  consultants.. 


Management  and  Administration 

State  RCP  management  must  be  able  to  meet  program  goals  through  strong,  direct  leadership  at  all  levels  of  supervision. 
To  meet  program  goals,  it  may  be  necessary  to  successfrdly  compete  against  other  State  health  programs  for  budget  and 
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manpower.  The  program  budget  must  reflect  annual  changes  in  the  number  and  complexity  of  applications  and  licenses,  and 
the  increase  in  costs  due  to  normal  inflation.  Administrative  procediires  are  necesscuy  to  assure  uniform  and  appropriate 
treatment  of  all  regulated  parties.  Procedures  for  receiving  information  on  radiological  incidents,  emergency  response,  and 
providing  information  to  the  public  are  necessary.  Procedures  to  provide  feedback  to  supervision  on  status  and  activities  of 
the  RCP  are  necessary.  Adequate  facilities,  equipment  and  support  services  are  needed  for  optimum  utilization  of  persoimel 
resources.  Laboratory  support  services  should  be  administered  by  the  RCP  or  be  readily  available  through  established 
administrative  procedures.  The  cost  of  expensive  portable  and  laboratory  equipment,  printing  services,  travel  funds,  etc.,  must 
be  included  in  the  consideration  of  RCP  budgets. 


Indicators  Category  Guide  for  acceptable  practice  Indicators  Category  Guide  for  acceptable  practice 


Plans  (or  Response  to  Local  I 
Emergencies  Involving  Agree¬ 
ment  Matenals,  e.g.,  Spills, 
Transportation  Accidents, 
Thefts,  Overexposures,  etc.. 


Budget . . .  H 


Administrative  Procedures - -  It 


Emergency  communicatkxi  procedures  are 
adequately  established  with  appropriate 
local,  county  and  state  agencies. 


Responsibilities  and  actions  to  be  taken  by 
State  Agencies  are  well  defined.  The  Plan 
should  be  specific  as  to  persons  respon¬ 
sible  for  initiating  response  actions,  cort- 
ducting  operations,  and  cieanu^.  Plan  is 
dated  and  revisions  shown. 

Plans  distributed  to  appropriate  persons  and 
agencies.  NRC  should  be  provided  the 
opportunity  to  comment  on  the  Plan  while 
in  draft  form. 

Plan  annually  reviewed  by  Program  staff  for 
adequacy  and  that  contem  is  current. 

Source  of  funds — piirxiipal  operating  funds 
are  from  sources  which  provide  continuity 
and  reliability,  Le.,  general  tax,  icertse 
fees  etc.  Supplemental  funds  may  be  ob¬ 
tained  through  contracts  cash  grants  etc. 

Level  of  furxling— approximately  S200-S350 
per  license,  excluding  uranksn  mill  and 
low  level  waste  burial  licenses  These 
values  are  subject  to  variation  based  on 
the  complexity  of  programs  geographicai 
area,  regionalizatioa  and  may  need  to  be 
higher  (or  specialized  regulatory  pro¬ 
grams  (No  level  of  funding  is  given  here 
for  uranium  min  States  but  is  addressed  in 
the  Personnel  section.). 

Changes  in  level  of  funding— normally,  fund¬ 
ing  of  RCP  is  increased  from  year  to  year 
because  of  increased  number  of  licenses 
and  inflationary  pressures  A  decrease  in 
total  program  funds  or  $  par  kcenae  figure 
greater  than  10%  may  be  significant. 

Adequate  funding  is  available  to  cover  au¬ 
thorized  positions  official  travel,  handling 
of  emergencies  and  obtaining  contract 
services 

Availability  of  current  intemai  guides  policy 
memoranda;  and  perfomnance  reviews— 

^adequate  to  assure  that  staff  performs  its 


For  States  collecting  fees,  procedures  exist 


Planrting . . . . . .  H 


Laboratory  Support _ — .  N 


Office  Facilities,  EquipmenL  and  III 
Support  Services 


Public  Information _ _  Ilf 


duties  as  required  and  to  provide  a  high 
degree  of  urvformity  and  continuity  In  reg- 
ulatocy  practices 

Adequate  to  assure  RCP  manager  receives 
periodic  reports  on  status  of  regulatocy 
actions  (backlogs  problam  cases  inquir¬ 
ies  regulations  revisions).  Statistical  data 
provided  on  timely  basis  to  NRC. 

Adequate  to  assure  communication  and  liai¬ 
son  between  licensing  arid  compliance 
staffs 

Policies  estabkshad  for  harxllmg  public  rela¬ 
tions  and  enforcement  actions 

for  assignment  of  duties  to  non-tochnical 
staff. 

Policy  on  press  releases— procedures  are 
avtolable  to  assure  timely  release  of  fac¬ 
tual  intormation  by  quaMM  persons  and 
timely  notification  to  the  NRC  and  other 
agreement  states 

RCP  management  petiodtoally  assesses 
workload  trends  resources  and  chan^ 
in  legislative  arxl  regulatory  responsiblt- 
itiee  to  forecast  needs  tor  increased  staff, 
equipmenL  services  and  furxjmg. 

Laboratory  aeniices— RCP  has  capability  in- 
house  or  readily  avaMMe  through  estab¬ 
lished  procedures  tor  labortoory  support 
to  conduct  bioassays  analyze  envirorv 
merrtal  samples  antfyze  saniples  collect¬ 
ed  inspectors  etc.  on  a  priority  estab- 
Rshed  by  the  RCP. 

Adequate  secretarial  and  clerical  support 
Automatic  typing  arxt  Automatic  Data 
Processing  and  retrieval  capability  availa¬ 
ble  to  larger  (>3(X>-400  icenses)  pro¬ 
grams  Simlar  sarvices  available  to  re¬ 
gional  offices  If  utilized. 

Inspection  and  Icensing  files  are  availabie 
to  the  public  oonaiatant  wito  State  admirv 
istrative  procedures 

Proprietary  irrformation— protected  from 
public  disclosure  by  agency  procedures  or 
by  State  laws 


Personnel 

RCP  must  be  staffed  with  a  sufficient  number  of  trained  personnel.  The  evaluation  of  license  applications  and  the  conduct 
of  inspections  require  staff  with  in-depth  training  and  experience  in  radiation  protection  and  related  subjects.  The  staff  must 
be  adequate  in  number  to  assure  timely  licensing,  inspection,  and  enforcement  actions  of  appropriate  quality  to  assure 
protection  of  the  public  health  and  safety.  Periodic  training  of  existing  staff  is  necessary  to  maintain  capabilities  in  a  rapidly 
changing  technological  environment.  Program  management  personnel  must  be  qualified  to  exercise  adequate  supervision  in  all 
aspects  of  a  state  radiation  control  program. 
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Indicators 

Category. 

Guide  lor  acceptable  practice 

Indicators 

Category 

Guide  for  acceptable  practice 

Qualifications . .  / 


Number  of  Personnel . . .  11 


Duties . . .  II 


Training . . .  II 


Professional  staff— bachelor’s  degree  or 
equivalent  training  In  the  physical  and/or 
life  sciences.  Additional  training  arKf  expe¬ 
rience  in  radiation  protection  for  senior 
personnel  is  commensurate  with  the  type 
of  Ncenses  issued  and  inspected  by  the 
State. 

Staffing  level— approximately  1-1 .5  person- 
year  per  100  licenses  In  effect  Not  less 
than  two  professionals  available  per  pro¬ 
gram  with  training  and  experience  to  op¬ 
erate  RCP  in  a  way  which  provides  con¬ 
tinuous  coverage  and  continuity. 

This  level  needs  to  be  higher  for  States  ad-  | 
ministering  major  and/or  complex  li¬ 
censed  activities.  i.e.,  low  level  commer¬ 
cial  waste  burial  sites  and  uranium  mills. 
Current  indications  are  that  2-2.5  profes¬ 
sional  person  years’  effort  and  $16,000 
contract  costs  is  needed  to  process  a 
new  mill  license  or  major  renewal  to  meet 
requirements  of  Uranium  MiH  Tailings  Ra¬ 
diation  Control  Act  of  1978  for  a  converv 
tional  mill.*  This  effort  must  irKlude  ex¬ 
pertise  in  radiological  matters,  hydrology, 
geology,  and  structural  aspects. 

Supervisory  personnel — to  provide  guidance 
and  review  the  worK  of  senior  and  junior 
personnel. 

Senior  personnel — review  applications  and 
inspect  licenses  independently.  Also  mon¬ 
itor  work  of  junior  personnel  and  partici¬ 
pate  in  the  establishment  of  policy. 

Jimkx  personnel — initially  limited  to  review¬ 
ing  licer^se  applications  and  inspecting 
smalt  programs  under  dose  supervision. 

Senior  personnel  should  have  received 
NRC  core  courses  in  licensing  orientation, 
inspection  procedures,  medical  practices 
and  mdustrial  radiography  practices.  (For 
mill  States  should  also  include  mill  trairv 
ing.). 


Salaries . . .  H 


Staff  Turnover .  II 

Recruiting  . . .  IN 


On-the-job  training— specific  program  estab¬ 
lished  tor  on-the-job  training  of  new  em¬ 
ployees  by  supervisory  and  senior  per¬ 
sonnel. 

Utilization  of  specified  short  courses  and 
workshops— RCP  has  a  program  to  utilize 
courses  to  maintain  appropriate  level  of 
staff  technical  competence  in  areas  of 
changing  technology. 

Level  of  training  effort — normally  5-10% 
total  RCP  manpower  eNort  is  spent  in 
training.  Appropriate  training  courses 
taken  when  available. 

Salary  levels— adequate  to  recruit  and  - 
retain  persons  of  appropriate  professional 
qualifications.  Salarim  are  comparable  to 
similar  employment  in  the  geographical 
area. ' 

Promotions — organization  structure  is  such 
that  staff  turnover  is  minimized  atxl  pro¬ 
gram  continuity  maintained  through  op¬ 
portunities  for  promotion.  Promotion  op¬ 
portunities  should  exist  from  junior  level 
to  senior  level  or  supervisoiy  positions. 
There  also  should  be  opportunity  for  peri¬ 
odic  salary  itvease  compatible  with  expe¬ 
rience  and  responsibility. 

Staff  turnover  should  be  minimized  by  com¬ 
binations  of  opportunities  lor  training,  pro¬ 
motions,  and  competitive  salaries. 

Job  descriptions— written  job  descriptions 
are  prepared  so  that  professional  qualifi¬ 
cations  needed  to  fill  vacancies  can  be 
readily  identified. 

Notification  of  vacancies— vacancies  are 
published  in  state  recruitment  lists,  pro¬ 
fessional  society  journals,  and  local  news¬ 
papers. 


Regulations 

Regulations  provide  the  foundation  upon  which  licensing,  inspection,  and  enforcement  decisions  are  made.  Regulations 
also  provide  the  standards  and  rules  within  which  the  regulated  must  operate.  Periodic  revisions  are  necessary  to  reflect 
changing  technology,  improved  knowledge,  current  recommendations  by  technical  advisory  groups,  and  consistency  with  NRC 
regulations.  Procedures  for  providmg  input  to  the  NRC  on  proposed  changes  to  NRC  regulations  are  necessary  to  protect  the 
State's  interests  and  requirements.  The  public  and,  in  particular,  affected  classes  of  licensees  should  be  granted  the 
opportunity  and  time  to  comment  on  rule  changes. 

Indicators  Category  Guide  tor  acceptable  practice  Indicators  Category  Guide  for  acceptable  practice 


Compatibility . . . . .  I  '  The  RCP  has  established  procedures  lor  ef¬ 

fecting  appropriate  amendments  to  State 
regulations  to  maintain  a  high  degree  of 
uniformity  with  NRC  regulations. 

M  ’  NRC  comrnent— opportunity  is  provided  for 
the  NRC  to  comment  on  draft  changes  In 
State  regulations. 

State  responds  appropriately  to  such  com¬ 
ments  prior  to  formal  adoption  (co^orms 
regulations  to  maintain  compatibility). 

Administrative  recognition  of  NRC  regula¬ 
tions— State  administratively  recognizes 


compatible  regulatory  changes  prior  to 
formal  adoption  if  consistent  with  State 
law.  State  licensees  are  notified  of  such 
changes  as  appropriate. 

Updating  of  Regulations .  N  Regulations— scheduled  for  revision  at  least 

every  2  years  and  those  necessary  to 
maintain  compatibility  made  effective 
within  3  years  of  adoption  by  NRC. 

Public  parbcipation— opportunity  is  provided 
.  for  the  public  to  comment  on  proposed 
regulation  changes.  (Required  (or  uranium 
mill  regulation  after  11/8/81.). 


'  Only  Part  19,  Radiation  Standards  (dose  standards  and  effluent  limits)  and  those  required  by  UMTRCA. 
’Other  regulations. 
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^  Licensing 

It  is  necessary  in  licensing  byproduct,  source,  and  special  nuclear  materials  that  the  State  regulatory  agency  obtain 
information  about  the  proposed  use  of  nuclear  materials,  facilities  and  equipment,  trtdning  and  experience  of  personnel,  and 
operating  procedures  appropriate  for  determining  that  the  applicant  can  operate  safely  and  in  compliance  with  the  regulations 
and  license  conditions.  An  acceptable  licensing  program  includes:  preparation  and  use  of  internal  licensing  guides  and  policy 
memoranda  to  assure  technical  quality  in  the  licensing  program  (when  appropriate,  such  as  in  small  programs,  NRC  Guides 
may  be  used);  supervisory  review  of  complex  license  applications;  a  quality  assurance  program;  use  of  advisory  committee  or 
consultant  having  specif  expertise;  pre-licensing  inspection  of  complex  facilities;  timely  action  on  applications;  and  the 
implementation  of  administrative  procedures  to  assure  documentation  and  maintenance  of  adequate  files  and  records. 


Indicators  Category  Guide  tor  acceptable  practice 

Technical  Quality  oi  Licensing  Ac-  I  Essential  elements  of  appKcatiorts — Infor- 
tions.  mation  has  been  submitted  to  the  agency, 

which  meets  current  regulatory  guidafx:e 
for  describing  the  isotopes  and  quantities 
to  be  used,  qualifications  of  persons  who 
will  use  material  facilities  and  equipment, 
and  operating  and  emergency  procedures 
sufficient  to  establish  the  basis  for  licens¬ 
ing  actions. 

Prelicensirrg  visits  made  for  complex  arrd 
major  licensing  actions. 

Issuance  of  license — license  is  dear,  com¬ 
plete,  arxf  accurate  as  to  isotopes,  forms, 
quantities,  authorized  uses,  arxf  permis¬ 
sive  or  restrictive  coixfitions. 

Procedures  tor  reviewirtg  licenses  prxx  to 
renewal  to  assure  that  supporting  Infor¬ 
mation  in  the  file  reflects  the  current 
scope  of  the  licensed  program. 

Adequacy  of  Product  Evaluations.  I  Staff  evaluates  manufacturer's  or  distribu¬ 

tor's  data  on  sealed  sources  arxf  devices 
to  assure  integrity  and  safety  for  users— 
data  submitted  as  outlined  in  NRC,  State, 
or  appropriate  Organization  Guides. 

Manufacturer's  information  in  labels  arxf 
brochures  relating  to  radiation  health  arxf  ) 
safety,  assay,  and  calibration  procedures 
is  ad^uate. 

Licensing  Procedures  _  II  Internal  licensing  guides,  checklists,  arxf 

policy  menxirarxfa  consistent  with  current 
NRC  practice  are  used  in  licensing  ac¬ 
tions. 

License  applicants  (itKiuding  renewals)  fur-  | 
nished  copies  of  applicable  guides  and 
,  regulatory  positions. 


lrxfk»tors  Category  Guide  for  acceptable  practice 

Licensing  actioris  are  coordinated  when  ap-' 
propriate  with  compkatxM  staff. 

Application  review— preliminary  review  arxf 
screening  is  normally  taken  within  30 
days  of  receipt  of  application. 

License  expiration  notices — sent  to  licens¬ 
ees  30-60  days  prior  to  expiration. 

Notice  of  timely  renewal  procedures  in  use. 

Files — maintained  in  an  orderly  fashion  to 
allow  fasL  accurate  retrieval  of  informa¬ 
tion  arxf  documentation  of  discussions 
arxf  visits. 

H  Exchange  of  information — evaluation 

sheets,  service  licenses,  arxf  licenses  au¬ 
thorizing  distribution  to  general  licensees 
and  persons  exempt  from  licensing  are 
subniitted  to  NRC  on  a  timely  basis. 

Starxfard  license  corxitions  comparable 
with  current  NRC  standard  licanse  corxfi- 
tions  used  to  expedite  and  provide  uni- 
formity  in  the  Hcerisirrg  process. 

For  States  with  separate  licensing  arxf  kv 
spection  staffs,  opportunities  should  be 
provided  for  license  reviewers  to  accont- 
pany  inspectors  to  observe  application  of 
regutatory  and  radiation  safety  practices. 

Quality  Assurance _ _  H  Periodk;  supenrisory  review  of  selected  i- 

cense  cases  handled  by  each  reviewer 
and  results  documented.  Complex  li¬ 
censes  (major  manufacturers,  large 
scope— Type  A  Broad,  potential  for  sig- 
.  nificani  releases  to  envirorunent)  receive 

secorxf  party  review  (supervisory,  conxiiit- 
tee,  consultant). 

Medical  Advisory  Committee _ _  Ill  Advises  RCP  on  policy  matters  related  to 

use  of  radioisotopes  in  or  on  humans. 


Compliance 

Periodic  inspections  of  licensed  operations  are  essential  to  assure  that  activities  are  being  conduced  in  complinace  with 
regulatory  requirements  and  consistent  with  good  safety  practices.  The  frequency  of  inspections  depends  on  the  amount  and 
the  kind  of  material,  the  type  of  operation  licensed,  and  the  result  of  previous  inspections.  The  capability  of  maintaining  and 
retrieving  statistical  data  on  the  status  of  the  compliance  program  is  necessary.  The  regulatory  agency  must  have  the 
necessary  legal  authority  for  prompt  enforcement  of  its  regulations.  This  may  include,  as  appropriate,  administrative  reme¬ 
dies,  orders  requiring  corrective  action,  suspension  or  revocation  of  licenses,  the  impounding  of  materials,  and  the  imposing  of 
civil  or  criminal  penalties. 


Indicalors  Category  Guide  for  acceptable  practice 


Status  of  Inspection  Program .  /  Statistics — Adequate  to  permit  Program 


Management  to  assess  the  status  of  the 
inspection  program  on  a  periodic  basis. 
Information  showing  the  number  of  kv 
spections  cotxfucted.  the  number  over¬ 
due,  the  length  of  time  overdue  and  the 
prioiity  categories  should  be  readily  avak- 
able.. 

At  least  semiannual  inspection  plarxting  for 
number  to  be  perfomned,  assigivnents  to 
Sr.  vs.  Jr.  staff,  assignments  to  regions, 
identification  of  special  needs  and  period¬ 
ic  status  reports. 


Irxficators  Category  Guide  for  acceptable  practice 

Inspector's  Performance  and  Ca-  I  Inspector  capability— competent  to  evaluate 
pabikty.  health  arxf  safety  problems  arxf  apply 

State  regulations.  Must  demonstrate  to 
supervisor  arxf  urxferstanding  of  regula¬ 
tions,  inspection  guides,  arxf  policies  prior 
to  independently  corxlucting  inspections. 

Compliance  supenrisar  (may  bo  RCP  man¬ 
ager)  conducts  annual  field  evaluation  of 
each  Inspector  to  assess  performance 
and  assure  application  of  appropriate  and 
consistent  polides  and  guides. 

Response  to  Incidents  aixl  Al-  I  Inquiries  pnxnpUy  made  to  evaluate  the 
leged  Incidents.  need  for  onsite  investigations. 
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Indicators  Category  Guide  tor  acceptable  practice  tridicators  Category  Guide  for  acceptable  practice 


Onsite  Investigations  promptly  made  of  inci¬ 
dents  requiring  reporting  to  Agency  In 
less  than  30  da^.  (10  CFR  2a403 
types.). 

Investigations  made  of  incidents  not  requir¬ 
ing  reportinq  to  the  Agency  In  lass  than 
30  days  made  during  the  next  scheduled 
inspection. 

Oisite  investigations  promptly  made  of 
technically  norvreporiable  Incidents  but 
which  may  be  of  significant  pubic  interest 
and  concern,  Le.,  transportation  accidents. 
Use  of  medical  oorisultants  when  needed  to 
diagnose  or  treat  radiation  injuries  artd 
use  of  other  technical  consultants  for 
specialized  problems. 

Coriduct  of  investigations— indepth  review 
of  drcumslances  completed  on  a  high  pri¬ 
ority  basis.  When  appropriated,  investiga¬ 
tions  irtckide  reenactments  and  time- 
study  measurements  (normally  within  a 
few  days).  Investigation  (or  inspection)  re¬ 
sults  documented  and  enforcement  action 
taken  when  appropriate. 

NotHication— State  licensees  and  the  NRG 
are  notified  of  pertinent  information  about 
an  incident  which  could  be  relevant  to 
other  licensed  operations  (e.g..  equipment 
failure,  improper  operating  procedures). 

Enforcement  Procedures .  t  Enforcement  letters— notices  issued  within 

30  days  following  inspection. 

Employ  appropriate  regulatory  language. 
Clearly  specify  all  Hems  of  non-compliance 
and  health  and  safety  matters  identified 
during  the  inspection  arnf  refererxting  the 
appropriate  regulations  or  license  condi¬ 
tion  being  violated. 

Separation  of  enforcement  actions  subject 
to  State  Radiation  Control  Act  and  State 
OSHA  regulations. 

Time  period  specific  lor  licensee  to  re¬ 
spond  as  to  corrective  actions  and  ac¬ 
tions  taken  to  prevent  reoccurence  (nor¬ 
mally  20-30  days).  Inspector  and  Supervi¬ 
sory  review  is  made  of  licensee  re¬ 
sponses. 

Licensee  responses  to  enforcement  letters 
promptly  acknowledged  as  to  adequacy 
,  and  resolution  of  unresolved  items. 

Written  procedures  exist  for  handing  esca¬ 
lated  enforcement  cases  of  varyng  de¬ 
grees. 

Impounding  of  material— in  accordance  with 
State  administrative  procerlures. 

Impartial  administration— opportunity  lor 

hearings  is  provided. 

Reporting  of  Equipment  Failure I  Information- on  incidents  involving  failure  of 

equipment  is  provided  to  the  Agency  re¬ 
sponsible  for  evaluation  of  the  device  lor 
an  assessment  of  possible  generic  design 
deficiency. 

Inspection  Procedures . - .  II  Inspection  guides — Consistent  with  current 

NRC  guidance  are  used  by  inspectors  to 
assure  uniform  and  complete  inspection 
practices  and  provide  technical  guidance 
in  the  inspection  of  licensed  programs. 
The  NRC-Agreement  States  Guides  may 
be  used  if  property  supplemented  by 
policy  memoranda,  agency  interpreta¬ 
tions.  etc. 

Written  inspection  policies — issued  to  estab¬ 
lish  system  for  conducting  annourxted 
and  unaimounced  inspections,  obtaining 
corrective  action,  following  up  and  closing 


out  previous  violations,  assuring  exit  Inter¬ 
views  with  management  and  issuing  ap¬ 
propriate  notification  of  violations  or 
heaHh  and  safety  probleme. 

Procedures  estabHshed  for  maintaining  I- 
oensees’  compliance  histories. 

Oral  briefing  of  superviaion  or  seniar  Inspee- 
tor  upon  return  from  non-routine  inspeo 
^  tions. 

For  States  with  separate  Hcensirtg  and  in¬ 
spection  staffs,  procedures  estaUished 
lor  feedback  of  information  to  license  re¬ 
viewers. 

Inspection  Frequency .  If  Inspection  priority  system— specific  frequen¬ 

cy  of  inspections  is  based  upon  the  po¬ 
tential  hazards  of  licensed  operations, 
e.g.,  major  processors,  broad  licensees, 
and  industrial  radiographers  inspected  ap¬ 
proximately  annually— smaller  or  less  haz¬ 
ardous  operations  inspected  less  fre¬ 
quently.  The  mlnitnum  irapection  frequerv 
cy  should  be  consistent  with  the  NRC 
system. 

Adequacy  of  Inspectioo  Reports...  If  Findings  of  irtspections — report  describes 

scope  of  inspection,  contains  substantia¬ 
tion  of  all  Hems  of  non-compliance  and 
health  and  safety  matter,  descrHtes  scope 
of  Noensee’s  program,  and  substance  of 
discussion  wHh  licensee  management  and 
licensee’s  response. 

Reports  uniformly  arxf  adequately  document 
the  results  of  Inspection  and  identifies 
areas  of  the  licerisee's  program  which 
should  recieve  special  attention  at  the 
next  inspection.  Reports  should  show  the 
status  of  previorjs  noncompliance  and  the 
independent  physical  measurements 
made  by  the  inspector. 

Supersvisory  review  of  reports  and  enforce¬ 
ment  actions. 

Independent  Measurements..........  II  Number  and  type — sufficient  to  ensure  li¬ 
censee's  control  of  materials  and  to  vali¬ 
date  licensee’s  measurements. 

II  Instrumentatiorv— adequate  for  surveying  li¬ 

censed  operations  (e.g.,  survey  meters, 
air  samples,  lab  counting  equipment  for 
smears,  identification  of  isotopes,  etc.). 

GM  Survey  Meter  0-20  mr/hr.  Ion  Chamber 
Survey  Meter  several  r/hr.  Neutron 
Survey  Meter  Fast  &  Thermal.  Alpha 
Survey  Meter;  O-tOO.OOO  c/m.  Air  Sam¬ 
plers;  Hi  and  Lo  Volume.  Lab  Counters; 
Detect  0.001  pc/wipe.  Velometers. 
Smoke  tubes.  Lapel  air  samplers. 
Instrument  cakbration  services  or  facilities— 
readily  available  and  appropriate  ter  irv 
strumentatlon  used.  Licensee  equipment 
and  facilities  should  not  be  used  unless 
under  a  service  contract.  Exceptions  for 
other  State  Agencies,  e.g.  a  State  Univer¬ 
sity  may  be  made. 

Agency  instruments  should  be  calibrated  at 
Intervals  not  greater  than  that  required  of 
licensees  being  inspected. 


Dated  at  Washington,  D.C.,  this  29th  day  of  September  1980. 
For  the  Nuclear  Regulatory  Commission. 

Samuel  |.  Chilk, 

Secretary  of  the  Commission. 

[FR  Doc.  60-30822  Piled  lO-2-eO;  8:46  am] 
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[Dockets  Nos.  SO-295  and  50-304] 

Commonwealth  Edison  Co.  (Zion 
Station,  Unit  Nos.  1  and  2);  Revised 
Order  for  Modification  of  License 

I.  Commonwealth  Edison  Company 
(the  licensee]  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-39  and 
DPR-48,  which  authorize  the  operation 
of  the  Zion  Station.  Unit  Nos.  1  and  2  at 
steady  state  reactor  power  levels  not  in 
excess  of  3,250  megawatts  thermal 
(rated  power).  Each  facility  consists  of  a 
pressurized  water  reactor  located  at  the 
licensee’s  site  in  Zion,  Illinois. 

n.  On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  Hied  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  Fire 
protection  for  electrical  cables,  and 
envirorunental  qualiHcation  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2. 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment,” 
December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  from  licensees  by 
Bulletin  79-OlB  *  and  to  complete  its 


review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environniental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
plaimed,”  and  requested  the  stafi  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  fi'om  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

III.  The  information  developed  during 
this  proceeding  emphasizes  the 
importance  of  adequate  documentation, 
the  prompt  completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  stafi  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  stafi  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  our  letter  of  March  5, 1980, 
as  modified  by  our  letter  of  March  20, 
1980  to  provide  information  on 
emergency  procedures  and  safety 
related  systems.  'The  licensee  was 
requested  to  define  and  provide  the 
basis  for  the  hostile  environment,  inside 
and  outside  containment.  'This  hostile 


'  Bulleting  79-olB  was  not  sent  to  licensees  for  Footnotes  continued  from  last  page 

plants  under  review  as  part  of  the  staR's  Systematic  Bulletin  79-OlB  was  requested  from  these  licensees 

Evaluation  Program.  The  information  sought  by  ^7  ®  series  of  letters  and  meetings  during  the 

Footnotes  continued  on  next  page  months  of  February  and  March.  1980. 
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environment  would  then  be  used,  by  the 
licensee,  in  the  determination  of 
unqualified  equipment.  A  complete 
package,  including  justification  for 
methods  used,  was  requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staff's  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

IV.  Accordingly,  piu-suant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  Parts  2  and  50,  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  Nos.  DPR-39  and  DPR-48  are 
hereby  amended  to  add  the  following 
provisions: 

“Information  which  fully  and  completely 
responds  to  the  staff’s  request  as  8];>eciried  in 
our  letter  of  March  5, 1980,  as  modified  by  our 
letter  of  March  20, 1980,  shall  be  submitted  to 
the  Director,  Division  of  Licensing,  by  the 
licensee  not  later  than  November  1, 1980.'' 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23. 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be  '  - 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Phillip  P.  Steptoe, 
Esquire,  Isham,  Lincoln  and  Beale,  Suite 
4200,  First  National  Plaza,  Chicago, 
Illinois  60603,  attorney  for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  licenses 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  FV  of  the  Order. 


Operating  of  the  facilities  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  September  11, 1980  (45  FR 
60067). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

[FR  Doc.  60-30804  Filed  10-2-80;  8:45  am] 
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[Docket  No.  S0>336] 

Northeast  Nuclear  Energy  Co., 
Connecticut  Light  &  Power  Co., 
Hartford  Electric  Light  Co.,  and 
Western  Massachusetts  Electric  Co. 
(Millstone  Nuclear  Power  Station  Unit 
No.  2);  Revised  Order  for  Modification 
of  License 

L  Northeast  Nuclear  Energy  Company, 
et  al.  (licensee)  is  the  holder  of  License 
No.  DPR-65,  which  authorizes  the 
operation  of  the  Millstone  Nuclear 
Power  Station,  Unit  No.  2  at  steady  state 
reactor  power  levels  not  in  excess  of 
2700  megawatts  thermal  (rated  power). 
The  facility  consists  of  a  Pressurized 
Water  Reactor  located  at  the  licensee’s 
site  in  the  Town  of  Waterford, 
Connecticut. 

II.  On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition- sought  action  in  two  areas:  Fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
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NUREG-0588,  "Interim  Staff  Position  on 
Environmental  QualiHcation  of  Safety- 
Related  Electrical  Equipment,” 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualiHcation  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NlJREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  from  licensees  by 
•Bulletin  79-OlB*  and  to  complete  its 
review  of  environmental  qualiHcation  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualifled  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

III.  The  information  developed  during 
this  proceeding  emphasizes  the 
importance  of  adequate  documentation, 
the  prompt  completion  of  the  review  of 
environmental  qualiHcation  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 

'  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staff's  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 


underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Lines  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  dated 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment.  This  review  was  to  include 
all  equipment  required  to  function  imder 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

IV.  Accordingly,  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission’s  regulations  in  10 
CFR  Parts  2  and  50,  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  No.  DPR-65  is  hereby  amended 
to  add  the  following  provisions: 

“Information  which  fully  and  completely 
responds  to  the  staff's  request  as  specified  in 
I&E  Bulletin  79-OlB,  shall  be  submitted  to  the 
Director,  Region  L  Office  of  Inspection  and 
Enforcement  by  the  licensee  not  later  than 
November  1, 1980.” 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
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addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regualtory  Commisison, 
Washington,  D.  C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  the 
Executive  Legal  Director,  U.  S.  Nuclear 
Regulatory  Commission,  Washington,  D. 
C.  20555,  and  to  William  H.  Cuddy,  Esq., 
Day,  Berry  &  Howard,  One  Constitution 
Plaza,  Hartford,  Connecticut,  attorney 
for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modiHed  to  require 
submission  of  information  as  set  forth  in 
Section  IV.  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  September  11, 1980  (45  FR 
60086). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

|FR  Doc.  80-30786  Filed  10-2-80;  8;4S  am] 

BILLING  CODE  7590-01-M 


[Docket  No.  50-263] 

Northern  States  Power  Co.  (Monticello 
Nuclear  Generating  Plant);  Revised 
Order  for  Modification  of  License 

I.  The  Northern  States  Power 
Company  (licensee]  is  the  holder  of 
Provisional  Operating  License  No.  DPR- 
22  which  authorizes  die  operation  of  the 
Monticello  Nuclear  Generating  Plant  at 
steady  state  reactor  power  levels  not  in 
excess  of  1670  megawatts  thermal  (rated 
power).  The  facility  consists  of  a  boiling 
water  reactor  located  at  the  licensee’s 
site  in  Wright  County,  Minnesota. 

II.  On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  Bled  with 
the  Commission  a  "Petition  for 
Emergency  and  Remedial  Relief."  'The 
petition  sought  action  in  two  areas:  Fire 
protection  for  electrical  cables,  and 
environmental  qualiHcation  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13. 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  Bled  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 


Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental, 
qualiBcation  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  QualiBcation  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines]  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  QualiBcation  of  Safety- 
Related  Electrical  Equipment," 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualiBcation  of  safety- 
related  electrical  equipment."  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  "unless  there 
are  soimd  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  soii^t  from  licensees  by 
Bulletin  79-OlB  *  and  to  complete  its 
review  of  environmental  qualiBcation  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981-  The 
Commission  imposed  a  deadline  that, 

"by  no  later  than  June  30. 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,"  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly." 

III.  The  information  developed  during 
this  proceeding  emphasizes  the 
importance  of  adequate  documentation, 
the  prompt  completion  of  the  review  of 


'  Bulletin  79-OlB  wai  not  tent  to  licensees  for 
plants  under  review  as  part  of  the  staffs  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 
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environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modiHcation  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  signficant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
quallHcations  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment.  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information;  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  1  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

IV 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
parts  2  and  50,  it  is  ordered  that 
effective  immediately  Provisional 
Operating  License  No.  DPR-22  is  herby 
amended  to  add  the  following 
provisions: 


Information  which  fully  and  completely 
responds  to  the  staffs  request  as  specified  in 
I&E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director,  Region  III,  Office  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980.. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Gerald  Chamoff, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  1800  M  Street,  NW, 
Washington,  D.C.  20036,  attorney  for  the 
licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  September  11, 1980,  (45  FR 
60087). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  The  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

(KR  Dot  80-30793  Filtd  10-2-80:  8:45  ami 
BILLING  CODE  7590-01-M 


[Docket  Nos.  50-282,  50-306] 

Northern  States  Power  Co.,  (Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2);  Revised  Order  for 
Modification  of  Licenses 

I.  Northern  States  Power  Company 
(licensee]  is  the  holder  of  License  Nos. 
DPR-42  and  DPR-60  which  authorize  the 
operation  of  the  Prairie  Island  Nuclear 
Generating  Plant,  Unit  Nos.  1  and  2  at 
steady  state  reactor  power  levels  not  in 
excess  of  1650  megawatts  thermal  (rated 
power).  The  facilities  consist  of  two 
Pressurized  Water  Reactors  located  at 
the  licensee’s  site  in  Goodhue  County, 
Minnesota. 

II.  On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
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the  Commission  a  "Petition  for 
Emergency  and  Remedial  Relief."  The 
petition  sought  action  in  two  areas:  Fire 
protection  for  electrical  cables,  and 
environmental  qualiHcation  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13. 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  Hied  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  QualiHcation  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors"  (DOR  Guidelines)  and 
NUREG-0588,  "Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment," 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  "imless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply."  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  from  licensees  by 
Bulletin  79-OlB'  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 
"by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 


'  Bulletin  79-OIB  not  sent  to  licensees  for  plants 
under  review  as  part  of  the  staffs  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March.  1980. 


planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  "do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

III.  The  information  developed  during 
this  proceeding  emphasizes  the 
importance  of  adequate  documentation, 
the  prompt  completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission's 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environmental 
that  may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  dated 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment.  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 


Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

IV 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  50,  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  Nos.  DPR-42  and  DPR-80  are 
hereby  amended  to  add  the  following 
provisions: 

Information  which  fully  and  completely 
responds  to  the  staffs  request  as  specified  in 
I&E  Bulletin  79-OlB,  shall  be  submitted  to  the 
Director,  Region  III,  Office  of  Inspection  and 
Enforcement,  by  the  licensee  not  later  than 
November  1, 1980.  ' 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  shall  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Gerald  Chamoff,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
1800  M  Street,  N.W.,  Washington,  D.C. 
20036,  attorney  for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  licenses 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV.  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  September  11, 1980  (45  FR 
60088). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Direction,  Division  of  Licensing. 

(FR  Doc.  80-30794  Filed  10-2-80;  8:45  am] 
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[Docket  No.  50-286] 

Power  Authority  of  the  State  of  New 
York  (Indian  Point  Station,  Unit  No.  3); 
Revised  Order  for  Modification  of 
License 

I.  The  Power  Authority  of  the  State  of 
New  York  {the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-64, 
which  authorizes  the  operation  of  the 
Indian  Point  Plant  Unit  No.  3  at  steady 
state  reactor  power  levels  not  in  excess 
of  3025  megawatts  thermal  (rated 
power).  The  facility  consists  of  a 
pressurized  water  reactor  located  at  the 
licensee’s  site  in  Westchester  County, 
New  York. 

II.  On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  Fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment,” 
December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  from  licensees  by 
Bulletin  79-OlB  *  and  to  complete  its 


'  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staffs  Systematic 


review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

“by  later  than  June  30, 1982  all  safety- 
related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to. 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

III.  The  information  developed  during 
this  proceeding  emphasizes  the 
importance  of  adequate  documentation, 
the  prompt  completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  our  letter  of  March  5, 1980, 
as  modified  by  our  letter  of  March  20, 
1980  to  provide  information  on 
emergency  procedures  and  safety 
related  systems.  The  licensee  was 
requested  to  define  and  provide  the 
basis  for  the  hostile  environment,  inside 
and  outside  containment.  This  hostile 


Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 


enviroiunent  would  then  be  used,  by  the 
licensee,  in  the  determination  of 
unqualified  equipment  A  complete 
package,  including  justification  for 
methods  used,  was  requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

rV.  Accordingly,  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission’s  regulations  in  10 
CFR  Parts  2  and  50,  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  No.  DPR-64  is  hereby  amended 
to  add  the  following  provisions: 

“Information  which  fully  and  completely 
responds  to  the>  staff's  request  as  specified  in 
our  letter  of  March  5, 1980,  as  modified  by  our 
letter  of  March  20. 1980,  shall  be  submitted  to 
the  Director.  Division  of  Licensing,  by  the 
licensee  not  later  than  November  1, 1980." 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director.  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Charles  M.  Pratt, 
Power  Authority  of  the  State  of  New 
York,  10  Columbus  Circle,  New  York, 
New  York  10019,  attorney  for  the 
licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV  of  the  Order. 
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Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register,  September  12, 1980,  (45  FR 
60515) 

Effective  Date;  September  19, 1980, 
Bethesda,  Maryl'*'’d. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

|FR  Doc.  80-30785  Filed  10-2-60;  8:45  am) 
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[Docket  No.  50-333] 

Power  Authority  of  the  State  of  New 
York  (James  A.  FitzPatrick  Nuclear 
Power  Plant);  Revised  Order  for 
Modification  of  License 

I.  The  Power  Authority  of  the  State  of 
New  York  (licensee]  is  the  holder  of 
Facility  Operating  license  No.  DPR-59 
which  authorizes  the  operation  of  the 
James  A.  FitzPatrick  Nuclear  Power 
Plant  at  power  levels  up  to  2436 
megawatts  thermal  (rated  power).  The 
facility  consists  of  a  boiling  water 
reactor  located  at  the  licensee’s  site  in 
Oswego  County,  New  York. 

II.  On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  Fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualiHcation  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  QualiHcation  of  Class  IE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment,” 
December  1979  “from  the  requirements 


which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment,"  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commision  also  directed  the 
staff  to  complete  its  review  of  the 
information  sought  fi-om  licensees  by 
Bulletin  79-OlB  '  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
plarmed,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

III.  The  information  developed  during 
this  proceeding  emphasizes  the 
importance  of  adequate  documentation, 
the  prompt  completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assme 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  informtion 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  s'taff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  satety-related  electrical 
equipment  exposed  to  environments  that 


‘  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staffs  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 


may  exist  following  postulated 
accidents.  These  accidents  are  loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment.  'This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

IV.  Accordingly,  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission’s  regulations  in  10 
CFR  Parts  2  and  50,  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  No.  DPR-59  is  hereby  amended 
to  add  the  following  provisions; 

Information  which  fully  and  completely 
responds  to  the  staffs  request  as  specified  in 
I&E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director,  Region  I,  Office  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
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request  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Charles  M.  Pratt, 
Assistant  General  Coimsel,  Power 
Authority  of  the  State  of  New  York,  10 
Columbus  Circle,  New  York,  New  York 
10019,  attorney  for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modihed  to  require 
submission  of  information  as  set  forth  in 
Section  IV.  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  September  12, 1980,  (45  FR 
60516). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

[FR  Doc.  80-00796  Filed  10-2-80;  8:45  am] 
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[Docket  Nos.  50-259,  50-260,  and  50-296] 

Tennessee  Valley  Authority  (Browns 
Ferry  Nuclear  Plant,  Units  1, 2  and  3); 
Revised  Order  for  Modification  of 
Licenses 

I.  The  Tennessee  Valley  Authority 
(licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-33,  DPR- 
52,  and  DPR-68  which  authorize  the 
operation  of  the  Browns  Ferry  Nuclear 
Plant,  Units  1,  2  and  3  at  steady  state 
reactor  power  levels  each  not  in  excess 
of  3293  megawatts  thermal  (rated 
power).  The  facilities  consist  of  boiling 
water  reactors  located  at  the  licensee’s 
site  in  Limestone  County,  Alabama. 

II.  On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  Fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission  reffirmed 
its  April  13, 1978  decision  regarding  the 
possible  shutdown  of  operating  reactors. 
However,  the  Commission's  May  23, 


1980  decision  directed  licensees  and  the 
NRC  staff  to  undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment,” 

December  1979  “form  the  requirements 
which  licensees  and  applications  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “imless  there 
are  soimd  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  from  licensees  by 
Bulletin  79-OlB  ‘  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 
“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to  “keep 
the  Commission  and  the  pubhc  apprised 
of  any  further  findings  of  incomplete 
environmental  qualification  of  safety- 
related  electrical  equipment,  along  with 
corrective  actions  taken  or  planned,” 
and  requested  the  staff  to  provide  bi¬ 
monthly  progress  reports  to  the 
Commission. 

The  Commission  futther  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obhgation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

III.  The  information  developed  during 
this  proceeding  emphasizes  the 
importance  of  adequate  documentation, 
the  prompt  completion  of  the  review  of 
environmental  qualification  of  safety- 


*  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  sta^s  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 


related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containments. 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment.  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrial  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

IV.  Accordingly,  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission’s  regulations  in  10 
CFR  Parts  2  and  50.  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  Nos.  DPR-33,  DPR-52,  and  DPR- 
68  are  hereby  amended  to  add  the 
following  provisions: 

Information  which  fully  and  completely 
responds  to  the  staffs  request  as  specified  in 
I&E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director,  Region  II,  Office  of  Inspection 
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and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  &e 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 

D.C.  20555,  and  to  H.S.  Sanger,  }r., 

Esquire,  General  Counsel,  Tennessee 
Valley  Authority,  400  Commerce 
Avenue,  EllB,  33C  Knoxville,  Tennessee 
37902,  attorney  for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV.  of  the  Order. 

Operating  of  the  facilities  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 

1980,  and  published  in  the  Federal 
Register  September  12, 1980,  (45  FR 
60519). 

Effective  Date:  September  19. 1980, 

Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

|FR  Doc.  80-30797  Filed  10-2-80;  8:45  am) 

BILUNG  CODE  7S90-01-M 

[Docket  No.  50-346] 

Toledo  Edison  Co.  and  Cleveland 
Electric  Illuminating  Co.  (Davis-Besse 
Nuclear  Power  Station,  Unit  No.  1), 
Revised  Order  for  Modification  of 
License 

(I)  The  Toledo  Edison  Company 
(TECo)  and  The  Cleveland  Electric . 
Illuminating  Company,  (licensees]  are 
the  holders  of  Facility  Operating  License 
No.  NPF-3,  which  authorizes  the 
operation  of  the  Davis-Besse  Nuclear 
Power  Station,  Unit  No.  1,  at  steady 
state  reactor  power  levels  not  in  excess 
of  2772  megawatts  thermal  (rated 
power).  The  facility  consists  of  a 
pressurized  water  reactor  located  at  the 
licensees’  site  in  Ottawa  County,  Ohio. 

(II)  On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  Bled  with 
the  Commission  a  “Petition  for 


Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  fire 
protection  for  electrical  cables,  and 
environmental  qualiffcation  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition 'for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reafffrmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electric^  Equipment,” 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will- 
apply,”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
•  information  sought  from  licensees  by 
Bulletin  79-OlB  *  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 
“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualiffed  to  the 
DOR  Guideline  or  NUREG-0588.”  The 
Commission  requested  the  staff  to, 

“Keep  the  Commission  and  the  public 
.apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 

'Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  stag's  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 


provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
speciffc  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  thatlhe  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

(Ill)  llie  information  developed  during 
this^roceeding  emphasizes  the 
importance  of  adequate  documentation, 
the  prompt  completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG^588,  the 
qualifications  of  safety-related  electrical 
equipment  expose  to  e&vironments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  TECo  was 
requested  by  IfidE  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment.  'This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  licensees. 
Timely  completion  of  the  staffs  review 
of  environmental  qualification  of 
electrical  equipment  and  timely 
completion  of  needed  modifications  by 
TECo  is  required  to  provide  continuing 
reasonable  assurance  of  public  health 
and  safety.  Such  completion  is 
dependent  on  the  prompt  receipt  of  a 
complete  response  by  'TECo  to  the 
staff’s  requests  for  inJFormation. 
However,  TECo’s  response,  to  date,  is 
incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
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require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

IV 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2  and  50,  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  No.  NPF-3  is  hereby  amended  to 
add  the  following  provisions: 

Information  which  fully  and  completely 
responds  to  the  staffs  request  as  specified  in 
I  &  E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director,  Region  m,  Office  of  Inspection 
and  Enforcement,  by  TECo  not  later  than 
November  1, 1980. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensees  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  should  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  shall  also  be  sent  to  the 
Executive  Legal  Director.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20655,  and  to  Gerald  Chamoff, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  Street  NW., 
Washington,  D.C.  20036,  attorney  for  the 
licensees. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  September  12, 1980,  (45  FR 
60524). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

[FR  Doc.  80-30798  Filed  10-2-80;  8:45  am] 

BILLING  COOe  7590-01-M 


[Docket  No.  50-271] 

Vermont  Yankee  Nuclear  Power  Corp. 
(Vermont  Yankee  Nuclear  Power 
Plant);  Revised  Order  for  Modification 
of  License 

(I)  The  Vermont  Yankee  Nuclear 
Power  Corporation  (licensee]  is  the 
holder  of  Facility  Operating  License  No. 
DPR-28  which  authorizes  the  operation 
of  the  Vermont  Yankee  Nuclear  Power 
Plant  at  steady  state  reactor  power 
levels  not  in  excess  of  1593  megawatts 
thermal  (rated  power).  The  facility 
consists  of  a  boiling  water  reactor 
located  at  the  licensee’s  site  in 
Windham  County,  Vermont. 

(II)  On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  "Petition  for 

-  Emergency  and  Remedial  Relief."  The 
petition  sought  action  in  two  areas:  Fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandiun  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  stafi  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Conunission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  liceneees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  Class  lE 
Electrical  Equipment  in  Operating 
Reactors"  (DOR  Guidelines)  and 
NUREG-0558,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment," 
December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  'The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  fi:om  licensees  by 
Bulletin  79-OlB  ‘  and  to  complete  its 


‘Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  Stan's  Systematic 


review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.’’  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  *rhe  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

(Ill)  The  information  developed  during 
this  proceeding  emphasizes  the 
importance  of  adequate  documentation, 
the  prompt  completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG^588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  posbilated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment.  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 


Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  &t>m  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 


65746 


Federal  Register  /  Vol.  45.  No.  194  /  Friday.  October  3,  1980  /  Notices 


containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modihcations  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staff’s  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

(IV)  Accordingly,  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission’s  regulations  in  10 
CFR  Parts  2  and  50,  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  No.  DPR-28  is  hereby  amended 
to  add  the  following  provisions; 

Information  which  fully  and  completely 
responds  to  the  staffs  request  as  specihed  in 
I  &  E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director,  Region  I,  Office  of  Inspection 
and  Enforcement,  by  licensee  not  later  than 
November  1, 1980. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  shall  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  John  A.  Ritsher, 
Esquire,  Ropes  &  Gray,  225  Franklin 
Street,  Boston,  Massachusetts  01581, 
attorney  for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 


by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  September  11, 1980,  (45  FR 
60094). 

Effective  Date:  September  19, 1960, 
Bethesda,  Maryland.  y 
For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eiseohut, 

Director,  Division  of  Licensing. 

[FR  Doc.  aO-30799  Filed  8:45  am) 
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[Dockets  Nos.  50-280  and  50-281] 

Virginia  Eiectric  &  Power  Co.  Surry 
Power  Station,  Units  Nos.  1  and  2; 
Revised  Order  for  Modification  of 
License 

(I)  Virginia  Electric  and  Power 
Company  (the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-32 
and  DPR-^7,  which  authorize  the 
operation  of  the  Surry  Power  Station, 
Unit  Nos.  1  and  2  at  steady  state  reactor 
power  levels  not  in  excess  of  2441 
megawatts  thermal  (rated  power).  Each 
facility  consists  of  a  pressurized  water 
reactor  located  at  the  licensee’s  site  in 
Surry  County,  Virginia. 

(II)  On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  ‘Tetition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas;  Fire 
protection  for  electrical  cables,  and 
environmental  qualiffcation  of  electrical 
components.  By  Memorandum  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideraton  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors:  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
imdertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualitication  of  Class  IE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment,” 
December  1979  “form  the  requirements 
which  licensees  and  applicants  must 


meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50.  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “unless  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  'The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sou^t  from  licensees  by 
Bulletin  79-OlB  ‘  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 

“by  no  later  than  June  30. 1982,  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588,”  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  fmdings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
plarmed,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

(Ill)  *1110  information  developed  during 
this  proceeding  emphasizes  the 
importance  of  adequate  documentation, 
the  prompt  completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 


'  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staffs  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 
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accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  cotmection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment.  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  ail 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with  ^ 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staff’s  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

IV.  Accordingly,  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission’s  regulations  in  10 
CFR  Parts  2  and  50,  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  Nos.  DPR-32  and  DPR-37  are 
hereby  amended  to  add  the  following 
provisions: 

"Information  which  fully  and  completely 
responds  to  the  staffs  request  as  specihed  in 
1  &  E  Bulletin  79-OlB,  shall  be  submitted  to 
the  Director,  Region  11,  Office  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980." 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 


request  shall  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Mr.  Michael  W. 
Maupin,  Hunton  and  Williams,  Post 
Office  Box  1535,  Richmond,  Virginia 
23213,  attorney  for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  licenses 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  FV.  of  the  Order. 

Operatii^  of  the  facilities  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29, 
1980,  and  published  in  the  Federal 
Register  September  11, 1980,  (45  FR 
60077). 

Effective  date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Elsenhut, 

Director,  Division  of  Licensing. 

[FR  Doc.  8<>-S0800  Filed  10-2-80: 8:45  am] 
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Docket  Nos.  50-266  and  50-301 

Wisconsin  Eiectric  Power  Co.  (Point 
Beach  Nuciear  Piant  Unit  Nos.  1  and  2); 
Revised  Order  for  Modification  of 
Licenses 

I.  Wisconsin  Electric  Power  Company 
(licensee)  is  the  holder  of  License  Nos. 
DPR-24  and  DPR-27  which  authorize  the 
operation  of  the  Point  Beach  Nuclear 
Plant,  Unit  Nos.  1  and  2  at  steady  state 
reactor  power  levels  not  in  excess  of 
1158  megawatts  thermal  (rated  power). 
The  facilities  consist  of  two  Pressurized 
Water  Reactors  located  at  the  licensee’s 
site  at  Two  Creeks,  Wisconsin. 

II.  On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  “Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  Fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandiun  and 
Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  order  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 


With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment,” 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “i^ess  there 
are  sound  reasons  to  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  from  licensees  by 
Bulletin  79-OlB  ‘  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 
“by  no  later  than  June  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to, 

“keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 
specific  requirements  were  approved  by 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
hcensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

III.  The  information  developed  during 
this  proceeding  emphasizes  the 
importance  of  adequate  documentation, 
the  prompt  completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 


*  Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staffs  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  diese  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 
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modification  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualification  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NlJREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  High 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  dated 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment.  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was, 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

'Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 

IV.  Accordingly,  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission’s  regulations  in  10 
CFR  Parts  2  and  50,  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  Nos.  DPR-24  and  DPR-27  are 
hereby  amended  to  add  the  following 
provisions: 

Information  which  fully  and  completely 
responds  to  the  staffs  request  as  specified  in 
l&E  Bulletin  79-OlB,  shall  be  submitted  to  the 
Director,  Region  III,  Office  of  Inspection  and 
Enforcement,  by  the  licensee  not  later  than 
November  1, 1980. 


An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  ’The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Bruce  Churchill,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
1800  M  Street,  N.W.,  Washington,  D.C. 
20036,  attorney  for  the  licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
Hearing  shall  be  whether  the  licenses 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV.  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29,  . 
1980,  and  published  in  the  Federal 
Register  September  11, 1980  (45  FR 
60097). 

Effective  Date:  September  19, 1980, 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

|FR  Doc.  80-30801  Filed  10-2-80: 8:45  am) 
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[Docket  No.  50-3051 

Wisconsin  Public  Service  Corp.,  et  al. 
(Kewaunee  Nuclear  Power  Plant); 
Revised  Order  for  Modification  of 
License 

I.  Wisconsin  Public  Service 
Corporation,  et  al.  (the  licensee)  is  the 
holder  of  Facility  Operating  License  No. 
DPR-43,  which  authorizes  the  operation 
of  the  Kewaimee  Nuclear  Plant  at 
steady  state  reactor  power  levels  not  in 
excess  of  1650  megawatts  thermal  (rated 
power).  The  facility  consists  of  a 
pressurized  water  reactor  located  at  the 
licensee’s  site  in  Kewaunee  County, 
Wisconsin. 

II.  On  November  4, 1977,  the  Union  of 
Concerned  Scientists  (UCS)  filed  with 
the  Commission  a  "Petition  for 
Emergency  and  Remedial  Relief.”  The 
petition  sought  action  in  two  areas:  fire 
protection  for  electrical  cables,  and 
environmental  qualification  of  electrical 
components.  By  Memorandum  and 


Order  dated  April  13, 1978  (7  NRC  400), 
the  Commission  denied  certain  aspects 
of  the  petition  and,  with  respect  to  other 
aspects,  ordered  the  NRC  staff  to  take 
several  related  actions.  UCS  filed  a 
Petition  for  Reconsideration  on  May  2, 
1978.  By  Memorandum  and  Order,  dated 
May  23, 1980,  the  Commission 
reaffirmed  its  April  13, 1978  decision 
regarding  the  possible  shutdown  of 
operating  reactors.  However,  the 
Commission’s  May  23, 1980  decision 
directed  licensees  and  the  NRC  staff  to 
undertake  certain  actions. 

With  respect  to  environmental 
qualification  of  safety-related  electrical 
equipment,  the  Commission  determined 
that  the  provisions  of  the  two  staff 
documents — the  Division  of  Operating 
Reactors  “Guidelines  for  Evaluating 
Environmental  Qualification  of  Class  lE 
Electrical  Equipment  in  Operating 
Reactors”  (DOR  Guidelines)  and 
NUREG-0588,  “Interim  Staff  Position  on 
Environmental  Qualification  of  Safety- 
Related  Electrical  Equipment,” 

December  1979  “form  the  requirements 
which  licensees  and  applicants  must 
meet  in  order  to  satisfy  those  aspects  of 
10  CFR  Part  50,  Appendix  A  General 
Design  Criterion  (GDC-4),  which  relate 
to  environmental  qualification  of  safety- 
related  electrical  equipment.”  The 
Commission  directed,  for  replacement 
parts  in  operating  plants,  “qnless  there 
are  sound  reasons  toa  the  contrary,  the 
1974  standard  in  NUREG-0588  will 
apply.”  The  Commission  also  directed 
the  staff  to  complete  its  review  of  the 
information  sought  fi'om  licensees  by 
Bulletin  79-0lB‘  and  to  complete  its 
review  of  environmental  qualification  of 
safety-related  electrical  equipment  in  all 
operating  plants,  including  the 
publication  of  Safety  Evaluation 
Reports,  by  February  1, 1981.  The 
Commission  imposed  a  deadline  that, 
“by  no  later  than  Jime  30, 1982  all 
safety-related  electrical  equipment  in  all 
operating  plants  shall  be  qualified  to  the 
DOR  Guidelines  or  NUREG-0588.”  The 
Commission  requested  the  staff  to, 
“Keep  the  Commission  and  the  public 
apprised  of  any  further  findings  of 
incomplete  environmental  qualification 
of  safety-related  electrical  equipment, 
along  with  corrective  actions  taken  or 
planned,”  and  requested  the  staff  to 
provide  bi-monthly  progress  reports  to 
the  Commission. 

The  Commission  further  directed  the 
staff  to  add  certain  documentation 
requirements  to  each  license  after  the 


'Bulletin  79-OlB  was  not  sent  to  licensees  for 
plants  under  review  as  part  of  the  staffs  Systematic 
Evaluation  Program.  The  information  sought  by 
Bulletin  79-OlB  was  requested  from  these  licensees 
by  a  series  of  letters  and  meetings  during  the 
months  of  February  and  March,  1980. 
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specific  requirements  were  approved  by  . 
the  Commission.  The  Commission  also 
pointed  out  that  the  various  deadlines 
imposed  in  its  Order,  “do  not  excuse  a 
licensee  from  the  obligation  to  modify  or 
replace  inadequate  equipment 
promptly.” 

III.  The  information  developed  during 
this  proceeding  emphasizes  the 
importance  of  adequate  documentation, 
the  prompt  completion  of  the  review  of 
environmental  qualification  of  safety- 
related  electrical  equipment,  and  the 
prompt  completion  of  any  plant 
modihcation  needed  to  assure 
conformance  with  the  DOR  Guidelines 
or  NUREG-0588.  A  significant  aspect  of 
this  review  is  the  timely  submittal  of 
environmental  qualiHcation  information 
by  the  operating  plant  licensees  to 
enable  the  staff  to  complete  its  review  in 
accordance  with  the  Commission’s 
Order.  The  staff  has  a  program  presently 
underway  to  reevaluate,  using  the  DOR 
Guidelines  and  NUREG-0588,  the 
qualifications  of  safety-related  electrical 
equipment  exposed  to  environments  that 
may  exist  following  postulated 
accidents.  These  accidents  are  Loss  of 
Coolant  Accident  and  Main  Steam  Line 
Break  inside  containment,  and  Pligh 
Energy  Line  Breaks  inside  and  outside 
containment. 

In  this  connection  the  licensee  was 
requested  by  I&E  Bulletin  79-OlB  of 
January  14, 1980  to  provide  a  detailed 
review  of  the  environmental 
qualification  of  Class  lE  electrical 
equipment.  This  review  was  to  include 
all  equipment  required  to  function  under 
postulated  accident  conditions,  both 
inside  and  outside  the  primary 
containment,  and  recognize  all 
conditions  specified  in  the  bulletin. 
Evidence  of  qualification  together  with 
methods  and  justification,  was 
requested. 

Clarification  was  provided  by 
supplemental  information,  briefings,  and 
in  some  cases,  meetings  with  the 
licensee.  Timely  completion  of  the 
staffs  review  of  environmental 
qualification  of  electrical  equipment  and 
timely  completion  of  needed 
modifications  by  the  licensee  is  required 
to  provide  continuing  reasonable 
assurance  of  public  health  and  safety. 
Such  completion  is  dependent  on  the 
prompt  receipt  of  a  complete  response 
by  the  licensee  to  the  staffs  requests  for 
information.  However,  the  licensee’s 
response,  to  date,  is  incomplete. 

Therefore,  I  have  concluded  that  the 
public  health,  safety,  and  interest 
require  that  a  firm  schedule  for  the 
timely  submission  of  all  the  information 
previously  requested  by  the  staff  should 
be  established  by  Order  effective 
immediately. 


IV.  Accordingly,  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission’s  regulations  in  10 
CFR  Parts  2  and  50,  it  is  ordered  that 
effective  immediately  Facility  Operating 
License  No.  DPR-43  is  hereby  amended 
to  add  the  following  provisions: 

Information  which  fully  and  completely 
responds  to  the  staffs  request  as  specific  in 
I&E  Bulletin  79-OlB.  shall  be  submitted  to 
the  Director,  Region  III.  OfGce  of  Inspection 
and  Enforcement,  by  the  licensee  not  later 
than  November  1, 1980. 

An  earlier  response  is  encouraged  to 
facilitate  staff  review  and  issuance  of 
the  safety  evaluation  report.  The 
licensee  or  any  person  whose  interest 
may  be  affected  by  this  Order  may 
request  a  hearing  on  or  before  October 
23, 1980.  Any  request  for  a  hearing  will 
not  stay  the  effective  date  of  this  Order. 
Any  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  A  copy  of  the 
request  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Foley  and  Lardner, 
First  Wisconsin  Center,  777  East 
Wisconsin  Avenue,  Milwaukee, 
Wisconsin  53202,  attorney  for  the 
licensee. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  license  . 
should  be  modified  to  require 
submission  of  information  as  set  forth  in 
Section  IV.  of  the  Order. 

Operating  of  the  facility  on  terms 
consistent  with  this  Order  is  not  stayed 
by  the  pendency  of  any  proceedings  on 
the  Order.  This  Order  revises,  in  its 
entirety,  the  Order  issued  August  29. 
1980,  and  published  in  the  Federal 
Register  September  11, 1980,  (45  FR 
60098). 

Effective  Date:  September  19, 1980. 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Darrell  G.  Eisenhut, 

Director,  Division  of  Licensing. 

IFR  Doc.  80-30802  Filed  10-2-80;  8;45  am| 

SILLING  CODE  7590-01-M 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Safety 
Philosophy,  Technology,  and  Criteria; 
Correction 

The  correct  date  of  the  ACRS 
Subcommittee  meeting  on  Safety 
Philosophy,  Technology  and  Criteria 
published  in  the  Federal  Register  on 
September  23  (45  FR  63196)  is 
Wednesday,  October  8, 1980. 


The  purpose  of  the  meeting  is  to 
review  the  Diablo  Canyon  Systems 
Interaction  Analysis  and  NRC 
Commissioner  Gilinsky’s  questions 
concerning  the  North  Anna  ECCS 
Design. 

All  other  details  regarding  this 
meeting  remain  the  same  as  published  in 
the  above  cited  notice. 

Dated:  September  29, 1980. 

John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 

(FR  Doa  80-30767  Fifed  10-2-80;  8:45  am] 

BILLING  CODE  7590-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

President's  Commission  for  a  National 
Agenda  for  the  Eighties;  Availability  of 
Minutes  of  Past  Meeting 

September  23, 1980. 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Notice  of  Past  Meeting. 

SUMMARY:  Pursuant  to  Pub.  L  92-463, 
notice  is  hereby  given  that  a  meeting  of 
Panel  VIII  (The  Quality  of  American 
Life)  of  the  President’s  Commission  for  a 
National  Agenda  for  the  Eighties  took 
place  on  September  29, 1980  from  9:00 
a.m.  to  5:00  p.m.  The  meeting  was  held 
at  the  O’Hara  Hilton  Hotel  in  Chicago, 
Illinois. 

The  purpose  of  the  meeting  was  to 
discuss  the  finalization  of  the  panel’s 
draft  report. 

Minutes  of  the  meeting  are  available 
upon  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

President’s  Commission  for  a  National 
Agenda  for  the  Eighties,  Office  of 
Administration,  744  Jackson  Place, 
Northwest,  Washington,  D.C.  20006  (202) 
275-0616. 

Brenda  Mayberry, 

Acting  Budget  and  Management  Officer. 

(FR  Doc.  80-30737  Fifed  10-2-80;  8:45  amj 

BILLING  CODE  3110-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Commission  on  Executive,  Legislative, 
and  Judicial  Salaries;  Meeting  Change 

AGENCY:  Commission  on  Executive, 
Legislative,  and  Judical  Salaries. 
action:  Notice  of  change  of  meeting 
time. 

SUMMARY:  Notice  is  hereby  given  of  a 
change  in  the  time  of  the  first  meeting  of 
the  Commission  on  Executive, 
Legislative,  and  Judicial  Salaries,  as 
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announced  on  Tuesday,  September  30. 
(45  FR  64774). 

TIME  AND  date:  9  a.m.,  Wednesday, 
October  15, 1980. 

address:  Room  3104,  New  Executive 
Office  Building,  726  Jackson  Place,  N.W., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION:  After 
October  6,  contact  Loraine  Halsey,  Suite 
440, 1815  N.  Lynn  Street.  Arlington, 
Virginia  22209.  Telephone  (703)  235- 
2782. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Management  is 
publishing  this  notice  in  order  to  assist 
the  Commission  in  beginning  its  work  in 
a  timely  fashion. 

Beverly  M.  Jones, 

Issuance  System  Manager,  Office  of 
Personnel  Management. 

|FR  Ooc.  80-30758  Filed  10-2-80;  8:45  am) 

BILLING  CODE  632S-01-M 


POSTAL  SERVICE 

International  Postal  Rates  and  Fees; 
Proposed  Changes 

agency:  Postal  Service. 

action:  Proposed  International  Postal 

Rates  and  Fees. 

summary:  Pursuant  to  its  authority 
under  39  U.S.C.  407,  the  Postal  Service 
announces  proposed  increases  in 
international  postal  rates  and  in  fees  for 
special  mail  services  as  indicated 
below.  The  proposed  increases,  other 
than  those  marked  with  an  asterisk,  are 
to  become  effective  at  12:01  a.m., 
January  1, 1981. 

date:  Comments  must  be  received  on  or 
before  November  3, 1980. 
address:  Written  comments  should  be 
directed  to  the  Director,  Office  of  Rates, 
Rates  and  Classification  Department, 
U.S.  Postal  Service,  Washington,  D.C. 
20260.  Copies  of  all  written  comments 
will  be  available  for  public  inspection 
and  photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday  in  Room 
8136. 

FOR  FURTHER  INFORMATION  CONTACT: 

Don  S.  Allen,  (202)  245-4418. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  increases  are  necessary  to 
cover  increases  in  the  costs  incurred  by 
the  Postal  Service  in  providing 
international  services.  The  proposed 
increases  in  postage  rates  primarily 
reflect  the  significant  increase  in  the 
amount  the  Postal  Service  will  be 
required  to  pay  foreign  postal 
administrations  under  recent 
amendments  to  the  Acts  of  the 
Universal  Postal  Union.  The  substantial 
cost  increases  arising  from  the  Postal 


Service's  obligations  under  these  Acts 
will  apply  to  mail  sent  to  other  countries 
begiiming  January  1, 1981. 

Where  indicated  by  an  asterisk,  the 
international  rates  and  fees  are  related 
to  domestic  rates  and  fees  and  will 
become  effective  concurrently  with  the 
effective  date  of  those  domestic  rates 
and  fees. 

Although  39  U.S.C.  407  does  not 
require  advance  notice  and  opportunity 
for  submission  of  comments  and  the 
Postal  Service  is  exempted  by  39  U.S.C. 
410(a)  from  the  advance  notice 
requirement  of  the  Administrative 
Procedure  Act  regarding  proposed 
rulemaking  (5  U.S.C.  553),  the  Postal 
Service  invites  interested  persons  to 
submit  written  data,  views,  or 
arguments  concerning  the  following 
proposed  changes  in  rates  of  postage 
and  fees  for  international  mail. 

(39  U.S.C.  401,  403,  404(2),  407,  410(a)) 

W.  Allen  Sanders, 

Associate  General  Counsel  Office  of  General 
Law  and  Administration. 

BILLING  CODE  7710-12-M 


in  the  United  States  and  air  service  in  Canada 
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Amount  of  Money  Order 
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[FR  Ooc.  80-30671  Filed  10-2-80: 8:45  am] 

BILLING  CODE  7710-12-C 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  11378;  811-2551 

Chase  National  Income  Fund,  Inc.; 
Proposal  To  Terminate  Registration 
Pursuant  to  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

September  29, 1980. 

Notice  is  hereby  given  that  the 
Commission  proposes,  pursuant  to 
Section  8(f)  of  the  Investment  Company 
Act  of  1940  (“Act”),  to  declare  by  order 
on  its  own  motion,  that  Chase  National 
Income  Fund,  Inc.  (“Fund”),  1000  N. 
Central  Expressway,  Dallas,  Texas 
75231,  registered  under  the  Act  as  an 
open-end,  diversified  management 
investment  company,  has  ceased  to  be 
an  investment  company  as  defined  in 
the  Act. 

Information  contained  in  the  files  of 
the  Commission  indicates  that  the  Fund 
filed  its  Notification  of  Registration 
(Form  N-8A)  on  January  17, 1975, 
pursuant  to  Section  8  of  the  Act  but  has 
never  filed  a  registration  statement 
pursuant  to  that  section  or  pursuant  to 
the  Securities  Act  of  1933  to  make  a 
public  offering  of  shares  of  its  capital 
stock.  The  Fund  has  never  filed  the 
annual  and  periodic  reports  required  by 
Section  30  of  the  Act.  Moreover,  a  letter 
sent  to  the  address  of  the  last  known 
counsel  for  the  F<md  by  the  staff  of  the 
Division  has  been  returned  as 
undeliverable.  Thus,  it  appears  that  the 
fund  is  not  currently  engaged  in  the 
business  of  an  investment  company. 

Section  8(f)  of  the  Act  provides,  in 
pertinent  part,  that  whenever  the 
Commission,  on  its  own  motion  or  upon 
application,  finds  that  a  registered 
investment  company  has  ceased  to  be 
an  investment  company  it  shall  so 
declare  by  order,  which  may  be  made 
upon  appropriate  conditions  if 
necessary  for  the  protection  of  investors, 
and  upon  the  taking  efiect  of  such  order, 
the  registration  of  such  company  shall 
cease  to  be  in  effect. 

Notice  is  Further  Given  that  any 
interested  person  may,  not  later  than 
October  24. 1980,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  matter  accompanied  by 
a  statement  as  to  the  nature  of  his 
interest,  the  reasons  for  such  request, 
and  the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  the  Fund  at  the  address  stated 


above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
will  be  issued  as  of  course  following 
said  date  imless  the  Conunission 
thereafter  orders  a  hearing  upon  request 
or  upon  the  Commission's  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  recceive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

(FR  Doc.  80-30707  Filed  10-2-80;  8:45  am] 

BILLING  CODE  8010-01-M 


[Release  No.  34-17171;  File  No.  SR-CSE- 
80-5] 

The  Cincinnati  Stock  Exchange;  Self- 
Regulatory  Organizations,  Proposed 
Rule  Change 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  as  amended  by  Pub.  L. 
No.  94-29, 16  (June  4, 1975),  notice  is 
hereby  given  that  on  September  11, 1980. 
the  above-mentioned  self-regulatory 
organization  filed  with  the  Securities 
and  Exchange  Commission  a  proposed 
rule  change  as  follows: 

The  Cincinnati  Stock  Exchange’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change. 

Effective  October  1, 1980,  the  Board  of 
Trustees  of  The  Cincinnati  Stock 
Exchange  ("CSE”)  is  revising  the 
National  Securities  Trading  System 
(“NSTS”)  fee  schedule  as  follows  (italics 
indicate  portions  added): 

NATIONAL  SECURITIES  TRADING 
SYSTEM  FEES 

*  *  «  *  * 

(g)  Discounts  will  be  applied  to  both 
members  ’  and  non-members  ’  total  gross 
fees  charged  in  any  given  month  as 
follows; 

Un  percent) 


Gross  tees 

Discount 

Up  to  $10.000 . . . . . 

0 

$10,000  10  t20, 000 . . . 

10 

$20,000  to  $40.000 . . . . 

20 

$40,000  and  above . . . 

30 

The  Cincinnati  Stock  Exchange’s 
Statement  of  Basis  and  Purpose. 


By  action  of  the  Board  of  Trustees  on 
September  8, 1980,  the  schedule  of  fees 
charged  for  trading  through  the  NSTS 
was  amended. 

Section  6(b)(4)  of  the  Act  is  the  basis 
for  these  fees  since  specified  charges  are 
reasonable  and  equitably  allocated  to 
those  who  avail  themselves  of  such 
Exchange  services. 

No  comments  were, solicited  from 
Members  nor  were  any  received. 

Fees  as  set  forth  impose  no  burden  on 
competition. 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  Section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934.  At 
any  time  within  sixty  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
piupose  of  the  Seciuities  Exchange  Act 
of  1934. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  desiring  to  make  written 
submissions  should  file  6  copies  thereof 
with  the  Secretary  of  the  Commission, 
Washington,  D.C.  20549.  Copies  of  the 
filing  with  respect  to  the  foregoing  and 
all  written  submissions  will  be  available 
for  inspection  and  copying  in  the  Public 
Reference  Room.  1100  L  Street,  NW., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  references  in  the 
caption  above  and  should  be  submitted 
on  or  before  October  14, 1980. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

(FR  Doc.  80-30708  Filed  10-2-80:  8:45  am] 

BILLING  CODE  B01(H>1-M 


[Release  No.  21728;  70-6500] 

New  England  Power  Co.  and  New 
England  Electric  System;  Proposed 
Capital  Contribution  by  Holding 
Company  to  Subsidiary 

September  26, 1980. 

Notice  is  hereby  given  that  New 
England  Electric  System  (“NEES”),  a 
registered  holding  company,  and  its 
electric  utility  subsidiary  company.  New 
England  Power  Company  ("NEPCO"):  20 


65758 


Federal  Register  /  VoL  45.  No.  194  /  Friday.  October  3,  1980  /  Notices 


Turnpike  Road,  Westborough, 
Massachusetts  05181  have  filed  with  this 
Commission  an  application-declaration 
pursuant  to  the  Public  Utility  Holding 
Company  Act  of  1935  (“Act"), 
designating  Sections  9(a),  10  and  12  of 
the  Act  and  Rules  42(a)  and  45 
promulgated  thereunder  as  applicable  to 
the  proposed  transaction.  All  interested 
persons  are  referred  to  the  application- 
declaration,  which  is  summarized 
below,  for  a  complete  statement  of  the 
proposed  transaction. 

NEES  proposes  to  make  a  capital 
contribution  to  NEPCO  of  $20,000,000. 
NEPCO  will  use  such  contribution  to 
repay  a  like  amount  of  its  short-term 
promissory  notes  issued  to  pay  for 
capitalizable  expenditures  or  to 
reimburse  the  treasury  therefor.  It  is 
expected  that  such  short-term 
promissory  notes  will  aggregate 
approximately  $90,000,000  at  the  time  of 
the  proposed  capital  contribution. 

The  fees  and  expenses  to  be  incurred 
in  connection  with  the  proposed 
transaction  are  estimated  at  $2,500, 
including  $500  of  incidental  services  to 
be  performed,  at  cost,  by  New  England 
Power  Service  Company,  an  affiliate  of 
NEES.  It  is  stated  that  no  state 
commission  and  no  federal  commission, 
other  than  this  Commission,  has 
jurisdiction  over  the  proposed 
transaction. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
October  24, 1980,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  application- 
declaration  which  he  desires  to 
controvert:  or  he  may  request  that  he  be 
notified  if  the  Commission  should  order 
a  hearing  thereon.  Any  such  request 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  should  be  served  personally  or 
by  mail  upon  the  applicants-declarants 
at  the  above-stated  address,  and  proof 
of  service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  At  any  time  after 
said  date,  the  application-declaration,  as 
filed  or  as  it  may  be  amended,  may  be 
granted  and  permitted  to  become 
effective  as  provided  in  Rule  23  of  the 
General  Rules  and  Regulations 
promulgated  under  the  Act,  or  the 
Commission  may  grant  exemption  from 
such  rules  as  provided  in  Rules  20(a) 
and  100  thereof  or  take  such  other  action 
as  it  may  deem  appropriate.  Persons 
who  request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered,  will 
receive  any  notices  and  orders  issued  in 


this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

[FR  Doc.  80-30S10  Filed  lO-Z-SO;  8:45  am] 
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[Rel.  No.  11376:812-4710] 

Voyager  Variable  Annuity  Account  C, 
Voyager  Variable  Annuity  Account  D, 
and  Voyager  Life  Insurance  Co.; 
Application 

September  26. 1980. 

Notice  is  hereby  given  that  Voyager 
Variable  Annuity  Account  C  (“Account 
C”),  and  Voyager  Variable  Annuity 
Account  D  (“Account  D”),  diversified, 
open-end  management  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940  (the 
“Act"),  and  Voyager  Life  Insurance 
Company  ("Voyager  Life"),  2255  Phyllis 
Street,  Jacksonville,  FL  32204,  a  stock 
life  insurance  company  incorporated 
under  the  laws  of  the  State  of  Florida 
(hereinafter  collectively  called 
“Applicants"),  filed  an  application  on 
August  12, 1980  for  an  order  pursuant  to 
Section  6(c)  of  the  Act  exempting 
Applicants  from  the  provisions  of 
Sections  14(a)  and  27(c)(2)  of  the  Act. 

All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  the  facts  and  representations 
contained  therein,  which  are 
summarized  below. 

Voyager  Life  established  Account  C 
and  Account  D  as  investment  media  for 
group  variable  annuity  retirement 
contracts  (the  “Contracts")  to  be  issued 
by  Voyager  Life  in  connection  with 
deferred  compensation  plans  adopted 
by  governmental  entities  under  Section 
457  of  the  Internal  Revenue  Code  of 
1954,  as  amended  (“Code”).  The 
Contract  owner  will  be  the  public 
employer. 

The  Contracts  offered  for  sale  by 
Voyager  Securities,  Inc.,  a  wholly- 
owned  subsidiary  of  the  parent  of 
Voyager  Life,  Voyager  Group,  Inc.,  as 
principal  underwriter  of  Accounts  C  and 
D,  are  periodic  payment  contracts. 

In  connection  with  its  issue  and  sale 
of  the  Contracts,  Voyager  Life  makes  no 
front-end  deductions  from  purchase 
payments  (except  for  any  premium  taxes 
which  may  be  then  due:  odierwise  any 
premium  tax  due  will  be  deducted  from 
purchase  payments  or  from  individual 
account  values  at  the  annuity 


commencement  date  or  at  such  other 
time  as  the  tax  becomes  due). 

In  the  event  of  a  partial  or  full 
surrender  of  the  Contract  or  individual 
account  thereunder  during  the 
accumulation  period,  a  contingent 
deferred  sales  charge  may  be  made  from 
the  amount  surrendered  to  determine 
the  amount  to  be  paid  if  purchase 
payments  have  been  made  for  fewer 
than  fifteen  years  for  an  individual 
account.  No  contingent  deferred  sales 
charge  is  made  from  annuity  payments 
under  an  option  involving  lifetime 
payments  or  from  amount  paid  due  upon 
the  death  of  a  participant. 

The  contingent  deferred  sales  charge 
is  a  percentage  of  the  amount 
surrendered,  as  below;  however,  the 
charge  will  not  exceed  9%  of  the 
purchase  payments  made. 

[In  percent] 

Contingent 


Completed  ye^  of  purchase  payment  for  the  deferred 
individual  ac(x>unt  sales 

charge 


Less  than  5 . . .  S 

5  or  more  but  less  than  10 . . . . . .  3  ' 

to  or  more  but  less  than  15 . . . .  2 

15  or  more .  (•) 


*  None. 

Voyager  Life  makes  daily  deductions 
from  the  variable  portion  of  the  Contract 
at  an  effective  annual  rate  of  1.44%, 
consisting  of  .44%  for  investment 
advisory  services  and  1.00%  for  the 
annuity  rate  and  expense  risks  assumed 
by  Voyager  Life. 

During  the  accumulation  period,  an 
annual  administrative  fee  of  $15  is 
deducted  on  each  July  2  from  the 
individual  account  value.  If  an 
individual  account  is  fully  surrendered 
prior  to  the  commencement  of  annuity 
payments,  the  annual  administrative  fee 
will  be  deducted  from  proceeds  paid. 

The  assets  of  Account  C  and  Account 
D  will  include  the  purchase  payments 
paid  to  Voyager  Life  under  the  Contracts 
and  the  securities  and  other  investments 
in  which  such  purchase  payments  are 
invested.  These  securities  will  remain  in 
the  custody  of  Voyager  Life  as  provided 
by  Rule  17f-2  of  the  Act  by  deposit 
through  safekeeping  agreements  with  a 
bank  whose  functions  and  physical 
facilities  are  supervised  by  authorities 
of  the  State  of  New  York. 

Section  14(a) 

Section  14(a)  of  the  Act  provides,  in 
pertinent  part,  that  no  registered 
investment  company  and  no  principal 
underwriter  for  such  a  company  shall 
make  a  public  offering  of  securities  of 
which  such  company  is  the  issuer  unless 
the  investment  company  has  a  net  worth 
of  at  least  $100,000.  An  exemption  from 
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this  requirement  for  a  separate  account 
funding  only  “tax-beneHted  variable 
annuity  contracts”  is  set  forth  in  Rule 
14a-2.  The  Rule,  promulgated  in  1969, 
does  not  include  within  the  definition  of 
“tax  benehted  variable  annuity 
contracts”  contracts  used  in  connection 
with  plans  satisfying  the  requirements  of 
Sections  408  or  457  of  the  Code. 

Applicants  seek  an  exemption  from 
the  provisions  of  Section  14(a)  of  the 
Act,  subject  to  the  same  conditions  as 
are  currently  set  forth  in  Rule  14a-2,  to 
permit  the  allocation  to  the  Accounts  of 
purchase  payments  under  Contracts 
issued  in  accordance  with  the  provisions 
of  Sections  408  or  457  of  the  Code. 

Applicants  assert  that  a  separate 
account  funding  contracts  issued  in 
connection  with  Section  408  or  Section 
457  plans,  in  addition  to  "tax-benefited 
variable  annuity  contracts”  as  defined 
in  Rule  14a-2,  is  entitled  to  precisely  the 
same  relief  fi'om  Section  14(a]  of  the  Act 
as  a  separate  account  funding  only  “tax- 
benefited  variable  annuity  contracts.” 
Applicants  believe  that  the  narrower 
definition  found  in  Rule  14a-2  is  due 
solely  to  the  fact  that  Sections  408  and 
457  of  the  Code  did  not  exist  at  the  time 
Rule  14a-2  was  adopted  and  that  the 
purpose  of  the  Rule  (as  well  as  Rules 
15a-3, 16a-l  and  32a-2),  that  of  allowing 
the  Accounts  to  avoid  mingling  monies 
received  under  “tax-benefited  variable 
annuity  contracts”  with  other  funds,  is 
equally  served  by  allowing  contracts 
issued  in  connection  with  Section  408 
and  457  plans  to  be  treated  as  “tax- 
Venefited  variable  annuity  contract.” 

Section  27(c)(2) 

Section  27(c)(2)  of  the  Act  prohibits  a 
registered  investment  company  or  a 
depositor  or  underwriter  for  such 
company  from  selling  periodic  pa3rment 
plan  certificates  unless  the  proceeds  of 
all  payments,  other  than  sales  load,  are 
deposited  with  a  bank  as  trustee  or 
custodian  and  held  under  an  indenture 
or  agreement  containing,  in  substance, 
the  provisions  required  by  Section 
26(a)(2)  and  (3)  for  trust  indentures  of  a 
unit  investment  trust. 

Applicants  assert  that  all  purchase 
payments  received  under  the  Contracts 
are  to  be  applied  or  held  for  later 
application  to  the  purchase  of 
investments  for  the  Account,  of  which 
Voyager  Life  will  have  custody  as 
owner  and  not  as  trustee.  Exemption  is 
requested  fi'om  Section  27(c)(2)  to  permit 
all  purchase  payments  received  under 
the  Contracts  to  be  held  and  applied  by 
Voyager  Life  in  the  manner  set  forth  in 
its  Investment  Advisory  Services 
'Agreement  which  requires,  in  part,  that 
monies  received  for  each  Account  be 
deposited  in  one  or  more  cash  accounts 


identified  as  assets  of  the  Account 
maintained  in  one  or  more  banks  which 
will  have  the  qualifications  prescribed 
in  paragraph  (1)  of  Section  26(a)  of  the 
Act  for  trustees  of  unit  investment 
trusts,  but  which  banks  will  not  act  as 
trustee  or  custodian,  or  under  an 
indenture  or  agreement  meeting  the 
requirements  in  Sections  26(a)(2)  and 
(3). 

In  support  of  their  requested 
exemptions  from  Section  27(c)(2), 
Applicants  state  that  Vpyager  Life  is 
subject  to  extensive  supervision  and 
regulation  by  the  Commissioner  of 
Insurance  of  Florida,  and  to  the 
applicable  insurance  laws  in  the  other 
jurisdictions  in  which  Voyager  Life  does 
an  insurance  business.  In  addition, 
under  Florida  Law,  Voyager  Life  cannot 
abandon  its  obligations  to  owners  or 
annuitants  until  they  have  been  fully 
discharged,  and  the  assets  of  the 
Account,  equal  to  the  reserves  and  other 
liabilities  under  the  Contracts,  are  not 
chargeable  with  liabilities  arising  out  of 
any  other  business  that  Voyager  Life 
may  conduct. 

The  regulatory  and  supervisory 
functions  of  the  Florida  Commissioner  of 
Insurance  include  periodic  inspections 
of  Voyager  Life’s  operations.  Applicants 
father  state  the  Accounts’  investment 
will  be  physically  segregated  at  all 
times,  that  its  investments  will  at  all 
times  be  subject  to  inspection  by  the 
Commission,  that  each  person 
depositing  or  withdrawing  investments 
will  sign  a  notation  in  respect  thereof, 
and  that  only  certain  designated  persons 
will  have  access  to  the  securities  and 
other  investments  in  the  accounts  as 
follows:  (1)  two  or  more  jointly  of  the 
not  more  than  three  officers  or 
responsible  employees  of  the  Accounts 
or  of  Voyager  Life  designated  pursuant 
to  a  resolution  of  the  Board  of  Managers 
of  the  Account;  (2)  properly  authorized 
officers  and  employees  of  Voyager  Life; 
(3)  for  the  purposes  of  verification,  audit 
and  examination,  independent  public 
accountants  jointly  with  any  of  the 
persons  designated  above;  and  (4) 
authorized  employees  or  agents  of  the 
state  insurance  regulatory  authorities. 

Section  6(c)  authorizes  the 
Commission  upon  application  to 
conditionally  or  unconditionally  exempt 
any  person,  securities,  or  transaction,  or 
any  class  or  classes  of  persons, 
securities,  or  transactions,  from  the 
provisions  of  the  Act  or  the  Rules  and 
Regulations  promulgated  thereunder,  if 
and  to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 


fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Applicants  have  consented  that  any 
order  granting  the  requested  exemption 
from  Section  27(c)(2)  may  be  made 
subject  to  the  conditions  (1)  that  the 
charges  under  the  Contracts  for 
administrative  services  shall  not  exceed 
such  reasonable  amounts  as  the 
Commission  shall  prescribe.  Jurisdiction 
being  reserved  to  the  Commission  for 
such  purpose,  and  (2)  that  the  payment 
of  sums  and  charges  out  of  the  assets  of 
the  Account  shall  not  be  deemed  to  be 
exempted  from  regulation  by  the 
Commission  by  reason  of  the  requested 
order,  provided  that  the  Applicants’ 
consent  to  this  condition  shall  not  be 
deemed  to  be  a  concession  to  the 
Commission  of  authority  to  regulate  the 
payments  of  sums  and  charges  out  of 
such  assets  other  than  charges  for 
administrative  services,  and  Applicants 
reserve  the  right  in  any  proceeding 
before  the  Commission  or  in  any  suit  or 
action  in  court  to  assert  that  the 
Commission  has  no  authority  to  regulate 
the  payment  of  such  other  sums  or 
charges. 

Notice  is  further  given  that  any 
interested  person  may  not  later  than 
October  22, 1980  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his/her  interest,  the  reason  for 
such  request  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted; 
or  he/she  may  request  that  he/she  be 
notified  if  the  Commission  shall  order  a 
hearing  thereon.  Any  such 
communication  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  such  request  shall  be  served 
personally  or  by  mail  upon  Applicants 
at  the  address  stated  above,  ^oof  of 
such  service  (by  affidavit,  or  in  case  of 
an  attomey-at-law,  by  certificate)  shall 
be  filed  contemporaneously  with  the 
request.  As  provided  by  Rule  0-5  of  the 
rules  and  regulations  promulgated  under 
the  Act,  an  order  disposing  of  the 
Application  herein  may  be  issued  as  of 
course  following  October  22, 1980  unless 
the  Commission  thereafter  orders  a 
hearing  upon  request  or  upon  the 
Commission’s  own  motion.  Persons  who 
request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered  will 
receive  any  notices  and  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

[FR  Doc.  80-30709  Filed  10-2-80.  8:45  am| 
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[Rel.  No.  11377;  812-4709] 

Voyager  Variable  Annuity  Fund, 
Voyager  Variable  Annuity  Account  C, 
Voyager  Variable  Annunity  Account  O, 
and  Voyager  Life  Insurance  Co.; 
Application 

September  26, 1980. 

Notice  is  hereby  given  that  Voyager 
Variable  Annuity  Fund  ("Fund”), 

Voyager  Variable  Annuity  Account  C 
(“Account  C"),  and  Voyager  Variable 
Annuity  Account  D  (“Account  D")  of 
Voyager  Life  Insurance  Company 
("Voyager  Life")  2255  Phyllis  Street 
Jacksonville,  FL  32204  (hereinafter 
collectively  referred  to  as  "Applicants"), 
filed  an  application  on  August  12, 1980 
pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  order  of  the  Commission 
granting  exemptions  from  Sections 
2(a)(32),  2(a)(25),  22(c)  (and  Rule  22c-l 
thereunder),  26(a)(2)(C),(27)(c)(2),27(c)(2) 
and  27(d)  of  the  AcL  The  Fund  is 
registered  under  the  Act  as  an  open-end 
diversified  management  investment 
company.  Account  C  and  Account  D 
each  bled  registration  statements  under 
the  Act  on  August  4, 1980  as  open-end 
diversified  management  investment 
companies.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
facts  and  representations  contained 
therein,  which  are  summarized  below. 

Voyager  Life,  a  Florida-domiciled 
stock  life  insurance  company,  is  a 
wholly-owned  subsidiary  of  Voyager 
Group,  Inc.,  also  a  Flroida  corporation. 
The  Accounts  are  separate  accounts  of 
Voyager  Life  established  pursuant  to  the 
insurance  laws  of  Florida  for  the 
purpose  of  bolding  reserves  attributable 
to  certain  of  Voyager  Life’s  variable 
annuity  contracts.  Voyager  Life  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  and,  as  such,  acts  as  investment 
adviser  to  the  Accounts. 

Under  the  variable  annuity  contracts 
currently  offered  by  the  Fund,  sales 
charges  are  deducted  from  purchase 
payments  as  they  are  made.  Applicants 
seek  this  exemption  to  permit  the 
offering  by  the  Accounts  of  new  periodic 
payment  group  variable  annuity 
retirement  contracts  (the  “Contracts”)  to 
governmental  entities  which  have 
adopted  deferred  compensation  plans 


(“Plan”)  under  Section  457  of  the 
Internal  Revenue  Code  of  1954,  as 
amended  (the  "Code”)  which  will  have  a 
contingent  deferred  sales  charge.  These 
Contracts  are  designed  primarily  for 
Plans  involving  25  or  more  participants, 
having  annual  purchase  payments  of  at 
least  $50,000,  and  permitting  group 
meetings  of  employees  for  solicitation.  A 
single  master  group  Contract  is  issued  to 
cover  all  present  and  future  participants. 
The  Contract  owner  will  be  the  public 
employer  and  the  Contracts  will  be  a 
part  of  the  Contract  owner’s  general 
assets.  Benefits  available  to  Participants 
are  governed  exclusively  by  the 
provisions  of  the  Plan  and  are  backed 
only  by  the  general  assets  of  the 
Contract  owner. 

Values  of  Individual  Accounts  under  a 
Contract  and  the  Contract  value  itself 
will  vary  with  the  investment 
performance  in  the  Accounts  of  the  full 
purchase  payments  (less  periodic 
deductions  from  those  values).  At  the 
selected  annuity  commencement  date, 
annuity  payments  will  begin  as 
designated  by  the  Contract  owner  (or 
ParticipanL  as  appropriate).  In  the  event 
of  partial  or  full  surrender  of  the 
Contract  or  an  Individual  Account 
during  the  purchase  payment 
accumulation  period  prior  to  the 
completion  of  fifteen  purchase  payment 
years,  a  Contingent  Deferred  Sales 
Charge  is  made  from  the  amount  to  be 
paid.  The  Contingent  Defered  Sales 
Charge  is  a  percentage  of  the  amount 
surrendered  to  determine  the  amount 
surrendered,  as  below;  however,  the 
deduction  will  not  exceed  9%  of  the 
purchase  payments  made. 

tin  percent] 

Contingent 


Cofnpleted  years  o(  purchase  payment  (or  the  deferred 
individual  account  sales 

,  charge 


Less  than  S . . . .  5 

5  or  more  but  lees  than  10 _ _ _  3 

10  or  more  but  less  than  15  — . - . . . . .  2 

1 5  or  more _ _ _  ' 


'  None. 

The  Contingent  Deferred  Sales  Charge 
will  not  be  imposed  on  withdrawals  due 
to  the  death  of  a  Participant  nor  will  it 
be  imposed  upon  election  of  a  life 
contingency  atmuity  option. 

Sections  26(a)(2)(C)  and  27(c)(2) 

Section  27(c)(2)  prohibits  a  registered 
investment  company,  depositor  or 
underwriter  for  such  company  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  on 
such  certificates  are  deposited  with  a 
trustee  or  custodian  having  the 
qualifications  prescribed  in  Section 


26(a)(1),  and  are  held  by  such  trustee  or 
custodian  under  an  agreement 
containing  substanti^y  the  provisions 
required  by  Sections  26(a)(2)  and 
26(a)(3)  of  the  Act.  Section  26(aK2)(C) 
provides  that  no  payment  to  the 
depositor  of,  or  principial  underwriter 
for,  a  registered  unit  investment  trust 
shall  be  allowed  the  trustee  or  custodian 
as  an  expense  except  a  fee.  not 
exceeding  such  reasonable  amount  as 
the  Commission  may  prescribe,  as 
compensation  for  performing 
bool^eeping  or  other  administrative 
duties  normally  performed  by  the 
trustee  or  custoclian.  For  purposes  of  the 
Act,  Voyager  Life  is  the  depositor,  and 
its  wholly-owned  subsidiary.  Voyager 
Securitys,  Inc.  is  the  principal 
underwriter  with  respect  to  the 
Accounts.  Voyager  life  acts  as  its  own 
custodian  as  provided  by  Rule  17f-2 
under  the  Act,  through  safekeeping 
arrangements  with  a  bank  whose 
functions  and  physical  facilities  are 
regulated  by  authorities  of  the  State  of 
New  York. 

Section  26(a)(2)(C)  provides  that  no 
payment  to  the  depositor  of  or  principal 
underwriter  for  a  registered  unit 
investment  trust  shall  be  aUowed  the 
trustee  or  custodian  as  an  "expense.” 
Applicants  submit  that  the  proposed 
Contingent  Deferred  Sales  Charge  is  not 
the  kind  of  expense  contemplated  by 
Section  26(a)(2].  Applicants  submit  that 
Section  26  of  the  Act  was  enacted  to 
deal  with  certain  abuses  by  requiring 
the  trust  instrument  of  a  unit  investment 
trust  to  (1)  designate  as  trustee  or 
custodian  a  bank  of  a  specified 
minimum  size:  (2)  require  that  all  funds 
and  property  of  the  trust  be  held  by  a 
trustee;  (3)  provide  that  the  trustee  is 
entitled  to  reimburse  itself  out  of  the 
trust  property  for  its  expenses  incurred 
and  fees  actually  earned.  Applicants 
submit  that  these  requirements  were  not 
intended  to  prevent  the  depositor  of  a 
unit  investment  trust  from  imposing  a 
sales  load.  They  assert  that  the 
Contingent  Deferred  Sales  Charge  to  be 
imposed  upon  the  withdrawal  of 
Contract  values  is  designed  to  recover 
costs  related  solely  to  Ae  sale  of  the 
Contracts.  Section  27(c)(2)  expressly 
provides  for  the  deduction  of  sales  loads 
from  purchase  payments  before  the 
proceeds  are  deposited  with  a  custodian 
under  the  requirements  of  section  26. 
Applicants  submit  that  the  Contingent 
Deferred  Sales  Charge  is  a  sales  load  to 
which  Section  27(c)(2]  applies,  and  that 
the  deferral  of  the  imposition  of  the 
sales  charge  until  withdrawal  of 
Contract  value,  an  event  which  may 
never  occur,  should  not  be  construed  in 
any  way  as  in  violation  of  Section 
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27(c)(2).  Applicants  have  requested  an 
exemption  from  the  provisions  of 
Section  26(a)(2)(C)  and  Section  27(c)(2), 
to  the  extent  necessary,  to  offer  the 
Contracts. 

Applicants  have  consented  to  the 
exemptions  requested  herein  from 
Sections  26(a)  and  27(c)(2)  being  made 
subject  to  the  followiiig  conditions:  (1) 
that  the  charges  to  variable  annuity 
Contract  owners  for  administrative 
services  shall  not  exceed  such 
reasonable  amount  as  the  Commission 
shall  prescribe,  jurisdiction  being 
reserved  for  such  purpose;  and  (2)  that 
the  payments  of  sums  and  charges  out  of 
the  assets  of  the  Accounts  shall  not  be 
deemed  to  be  exempted  from  regulation 
by  the  Commission  by  reason  of  the 
requested  order,  provided  that 
Applicants’  consent  to  this  condition 
shall  not  be  deemed  to  be  a  concession 
to  the  Commission  of  authority  to 
regulate  the  payments  of  sums  and 
charges  out  of  such  assets  other  than 
charges  for  administrative  services;  and 
Applicants  reserve  the  right  in  any 
proceeding  before  the  Commission,  or  in 
any  suit  or  action  in  any  court,  to  assert 
that  the  Commission  has  no  authority  to 
regulate  the  payments  of  such  other 
sums  or  charges. 

Sections  2(a)(32)  and  27(d) 

Section  2(a)(32)  of  the  Act  defines  a 
redeemable  security  as  any  security 
under  the  terms  of  which  the  holder  is 
entitled  to  receive  approximately  his 
proportionate  share  of  the  issuer’s 
current  net  assets,  or  the  case 
equivalent  thereof.  Section  27(d)  of  the 
Act,  in  pertinent  part,  requires  that  the 
holder  of  a  periodic  payment  plan 
certificate  be  able  to  surrender  the 
certificate  under  certain  circumstances 
with  the  recovery  of  certain  fiont-end 
sales  charges.  Applicants  assert  that 
Sections  2(a)(32)  and  27(d)  contemplate 
the  deduction  of  sales  charges  from 
purchase  payments  at  the  time  they  are 
made.  Applicants  assert  that  under  a 
Contract,  the  net  amount  invested  would 
be  the  gross  purchase  payments,  and 
therefore,  the  holder’s  “proportionate 
share’’  would  be  the  gross  purchase 
payment(s)  plus  or  minus  any  increase 
or  decrease  in  value,  less  the  Contingent 
Deferred  Sales  Load,  if  any.  Applicants 
maintain  that  the  deferral  or  elimination 
of  the  sales  charge  does  not  restrict  in 
any  way  the  Contract  owner  or 
participant  from  receiving  his 
proportionate  share  or  the  value  of  his 
individual  account  on  redemption.  If 
applicable,  the  Contingent  Deferred 
Sales  Load  would  be  deducted  upon 
redemption  in  determining  the 
proportionate  share  or  account  value,  as 
opposed  to  being  deducted  from  initial 


purchase  payments.  Applicants  submit 
that  the  deferral  or  elimination  of  sales 
charges  permits  the  Contract  owner’s 
net  amount  invested  to  be  increased,  to 
its  and  its  participating  employees’ 
benefit.  Applicants  have  requested  an 
exemption  from  the  provisions  of 
Sections  2(a)  and  27(d),  to  the  extent 
necessary  to  permit  the  imposition  of  the 
Contingent  Deferred  Sales  Load. 

Section  27(c)(1) 

Section  27(c)(1)  of  the  Act,  in  pertinent 
part,  makes  it  unlawful  for  any 
registered  investment  company  issuing 
periodic  payment  plan  certificates,  or  for 
any  depositor  or  underwriter  of  such 
company  to  sell  any  such  certificate 
unless  it  is  a  redeemable  security. 
Applicants  submit  that  the  Contingent 
Deferred  Sales  Load  which  may  be 
imposed  on  redemption  of  the  Contracts 
is  not  a  restriction  on  redemption  under 
Section  27(c)(1).  Applicants  assert  that 
this  is  particularly  tnie  where  the 
deferral  or  elimination  of  sales  charges 
until  the  Contract  is  redeemed  has  the 
effect  of  increasing  the  Contract  value 
available  for  redemption.  However, 
Applicants  have  requested  an 
exemption  from  the  operation  of  the 
provisions  of  Section  27(c)(1),  to  the 
extent  necessary,  to  permit  sales 
charges  to  be  imposed  only  upon 
withdrawal  of  Contract  values. 

Section  22(c)  and  Rule  22c-l 

Rule  22c-l,  promulgated  under 
Section  22(c)  of  the  Act,  in  pertinent 
part,  prohibits  a  registered  investment 
company  issuing  redeemable  securities 
from  selling,  redeeming,  or  repurchasing 
any  such  security  except  at  a  price 
based  on  the  current  net  asset  value  of 
such  security.  When  a  Contract  owner 
surrenders  all  or  part  of  the  value  of  the 
Contract,  the  price  on  redemption  will 
be  based  on  the  current  net  asset  value. 
The  Contingent  Deferred  Sales  Load,  if 
any,  will  merely  be  deducted  at  the  time 
of  redemption  in  arriving  at  the  Contract 
owner’s  proportionate  share  or  account 
value.  While  Applicants  do  not  believe 
that  the  imposition  of  the  Contingent 
Deferred  Sales  load  is  violative  of 
Section  22(c)  or  Rule  22c-l,  Applicants 
have  requested  an  exemption  from  the 
provisions  of  Section  22(c)  and  Rule 
22C-1  thereunder,  to  the  extent 
necessary,  to  ofier  the  Contracts. 

Section  6(c) 

Section  6(c)  of  the  Act  provides  that 
the  Commission,  by  order  upon 
application,  may  conditionally  or 
unconditionally  exempt  any  persons, 
securities  or  transactions  from  any 
provision  of  the  Act  if  and  to  the  extent 
that  such  exemption  is  necessary  or 


appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
October  22, 1980  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  matter  accompanied  by 
a  statement  as  to  issues  of  fact  or  law 
proposed  to  be  controverted,  or  he/she 
may  request  that  he/she  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 

Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicants  at  the  address 
stated  above.  Proof  of  service  (by 
affidavit  or  in  the  case  of  an  attomey-at- 
law  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  C^5  of  the  Rules  and 
Regulations  promulgated  under  the  Act. 
an  order  disposing  of  the  application 
will  be  issued  as  of  course  following 
October  22. 1980  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  the  Commission’s  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponement  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc.  30706  Filed  10-2-80;  0-45  am] 

BILtlNO  CODE  8010-01-M 

[Rel.  No.  21731;  70-6260] 

New  England  Electric  System  and  New 
England  Energy,  Inc^  Proposed 
Increase  in  Bank  Loans  To  Finance 
Fuel  Subsidiary 

September  29, 1980. 

Notice  is  hereby  given  that  New 
England  Electric  System  (“NEES”),  25 
Research  Drive,  Westborough, 
Massachusetts  01581,  a  registered 
holding  company,  and  New  England 
Energy  Incorporated  (“NEEI"),  a  fuel 
subsidiary  of  NEES,  have  filed  with  this 
Commission  a  post-effective  amendment 
to  their  application-declaration 
previously  filed  and  amended  pursuant 
to  the  Public  Utility  Holding  Company 
Act  of  1935  (“Act”),  designating  Sections 
6(a),  7, 9(a),  10, 12(b)  and  12(d)  of  the 
Act  and  R^es  43,  50(a)(2)  and  50(a)(3) 
promulgated  thereunder  as  applicable  to 
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the  proposed  transaction.  All  interested  . 
persons  are  referred  to  the  application- 
declaration,  as  amended  by  said  post¬ 
effective  amendment,  which  is 
summarized  below,  for  a  complete 
statement  of  the  proposed  transaction. 

In  a  series  of  prior  orders  in  other 
proceedings  dated  October  30, 1974, 

June  18, 1976,  July  19, 1978,  December  28. 
1979,  and  August  7, 1980  (HCAR  Nos. 
18635, 19580,  20632,  21365  and  21673), 
applicants-declarants  were  authorized, 
among  other  things,  to  do  the  following: 
(1)  NEES  was  authorized  to  organize 
NEEl  and  acquire  its  capital  stock;  (2) 
NEEl  was  authorized  to  enter  into  a 
partnership  agreement  with  Samedan 
Oil  Corporation  (“Samedan”),  to  explore 
for  oil  and  gas,  and  an  amendment 
thereto,  said  partnership  currently 
extending  through  December  31, 1984:  (3) 
NEES  was  authorized  to  invest  in  NEEl 
in  the  form  of  common  stock  and 
subordinated  debt  up  to  $45,000,000 
through  December  31, 1979  (which  date 
was  subsequently  extended  through 
December  31, 1988):  and  (4)  NEEl  was 
authorized  to  make  sales  of  fuel  oil  to 
New  England  Power  Company  (“NEP"), 
an  affiliate,  pursuant  to  a  fuel  purchase 
contract,  on  certain  terms  and 
conditions,  including  a  full  cost  pool 
concerning  its  oil  and  gas  properties.  In 
the  order  of  August  7, 1980  (HCAR  No. 
21673),  NEEl  was  authorized  to  invest  up 
to  $60,000,000  in  the  Samedan 
partnership  during  the  1980  calendar 
year. 

By  prior  order  issued  in  this 
proceeding  dated  July  25, 1979  (HCAR 
No.  21558),  NEEl  was  authorized  to  enter 
into  an  agreement  (“Loan  Agreement”) 
with  the  Bank  of  Montreal  and  the 
National  Bank  of  North  America  (the 
“Banks")  for  an  $80,000,000  revolving 
credit  loan,  up  to  $40,000,000  of  such 
amount  to  be  made  available  in  1979, 
$60,000,000  in  1980,  and  $80,000,000  in 
1981.  Upon  termination  the  revolving 
credit  loan  will  become  a  term  loan. 
Under  the  Loan  Agreement  the  revolving 
credit  period  runs  from  January  1, 1979, 
through  December  31, 1981,  and  may,  at 
N'EEI’s  option,  be  extended  for  two 
additional  years.  The  Banks  will  make  a 
term  loan  to  NEEl  upon  termination  of 
the  revolving  credit  period  in  the  amount 
of  the  revolving  credit  balance 
outstanding  on  the  termination  date, 
such  loan  to  be  for  a  maximum  of  five 
years  and  to  require  equal  quarterly 
payments  amortizing  the  principal.  The 
loan  bears  interest  during  the  revolving 
credit  period  at  a  rate  per  annum  of  % 
of  1%  over  the  Bank  of  Montreal’s 
United  States  prime  rate,  or  %  of  1% 
over  the  London  Interbank  Offered  Rate 
(“LIBOR”)  for  30,  60.  90  or  180-day 


United  States  dollar  deposits,  at  NEEI's 
option.  'The  loan  bears  interest  during  its 
term  loan  period  at  a  rate  per  amnun  of 
Vs  of  1%  over  the  Bank  of  Montreal’s 
United  States  prime  rate,  or  1%  over 
LIBOR  for  30,  60,  90  or  180-day  United 
States  dollar  deposits,  at  NEEI’s  option. 
There  is  a  commitment  fee  on  the 
unused  available  portion  of  the  loan 
commitment  of  Vi  of  1%  per  year  (on 
that  year’s  committed  amount)  during 
the  revolving  credit  period  and  %  of  1% 
per  year  during  any  extension  of  that 
period.  Interest  and  the  commitment  fee 
are  payable  quarterly.  ’The  loan  is 
prepayable  without  penalty,  and  the 
commitment  amount  may  be  reduced  in 
whole  or  in  part  without  penalty. 

Under  the  Loan  Agreement  NEEl  is 
required  to  maintain  a  ratio  of  not  more 
than  70  to  30  with  respect  to  (i)  debt 
outstanding  under  the  Loan  A^eement 
and  (ii)  subordinated  debt  payable  to 
NEES  and  stockholder’s  equity 
(excluding- any  deferred  taxes).  The 
latter  amount  is  presently  limited  to 
$45,000,000  (HCAR  No.  21158,  July  25. 
1979),  SO  debt  outstanding  under  the 
Loan  Agreement,  without  regard  to  the 
present  maximum  committed  amounts, 
is  limited  to  $105,000,000.  The  Loan 
Agreement  also  (1)  requires  NEEl  to 
prepay  the  loan  to  the  extent  it  receives 
proceeds  from  any  long-term  financing 
secured  by  any  of  its  oil  and  gas 
properties  included  in  the  full  cost  pool, 
(2)  limits  modifications  which  may  be 
made  to  the  fuel  purchase  contract 
between  NEEl  and  NEP,  (3)  required 
NEEl  to  assign  to  the  Bank  of  Montreal 
its  rights  under  the  fuel  purchase 
contract. 

By  post-effective  amendment  in  this 
proceeding  NEEl  requests  authorization 
to  enter  into  an  amendment 
(“Amendment”)  to  the  Loan  Agreement, 
which  amendment  would  (1)  accelerate 
the  $80,000,000  commitment  of  the  Banks 
from  1981  to  the  efiective  date  of  a 
Commission  order  authorizing  NEEI’s 
entering  into  the  Amendment,  and  (2) 
increase  the  Banks'  commitment  for  1981 
to  $105,000,000.  It  is  stated  that  NEEI’s 
borrowings  under  the  Loan  Agreement 
were  $52,000,000  as  of  August  31, 1980, 
and  that  NEEl  estimates  it  will  require 
an  additional  $24,000,000  of  borrowings 
during  1980  to  finance  its  expenditures 
in  the  Samedan  partnership.  Only 
$8,000,000  of  additional  borrowings  are 
available  from  the  present  conunitted 
amoimt  under  the  Agreement  for  1980, 
leaving  a  shortfall  of  $16,000,000.  In 
addition,  NEEl  is  seeking,  in  another 
filing,  to  enter  into  a  separate 
partnership  agreement  with  Dorchester 
Exploration  Incorporated  to  explore  for 
oil  and  gas,  which  could  require 


investment  by  NEEl  in  1980  of  up  to 
$15,000,000.  It  is  NEEI’s  belief  that 
entering  into  the  Amendment  would 
provide  for  bank  borrowings  adequate 
to  finance  NEEI’s  needs  for  the 
remainder  of  1980,  including  investment 
in  the  Dorchester  partnership  if  it  should 
be  authorized.  It  is  further  stated  that  an 
increase  in  the  Banks'  commitment  to 
$105,000,000  for  1981  is  needed  in  order 
to  meet,  in  part,  NEETs  capital 
requirements  for  1981,  presently 
estimated  at  $100,000,000.  Authorization 
concerning  the  remainder  of  NEEI’s  1981 
financing  requirements  will  be  the 
subject  of  a  further  filing  with  this 
Commission. 

NEEl  claims  exemption  from  the 
competitive  bidding  requirements  of 
Rule  50  for  the  issuance  of  its  notes  to 
the  Banks  pursuant  to  Rule  50(a)(2). 

The  fees  and  expenses  to  be  incurred 
in  connection  with  the  proposed 
transaction  will  be  supplied  by 
amendment.  It  is  stated  that  no  state 
commission  and  no  federal  commission, 
other  than  this  Commission,  has 
jurisdiction  over  the  proposed 
transaction. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
October  27, 1980,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  application- 
declaration,  as  amended  by  said  post¬ 
effective  amendment,  which  he  desires 
to  controvert;  or  he  may  request  that  he 
be  notified  if  the  Commission  should 
order  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  should  be  served  personally  or 
by  mail  upon  the  applicants-declarants 
at  the  above-stated  address,  and  proof 
of  service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  At  any  time  after 
said  date,  the  application-declaration,  as 
amended  by  said  post-effective 
amendment  or  as  it  may  be  further 
amended,  may  be  granted  and  permitted 
to  become  effective  as  provided  in  Rule 
23  of  the  General  Rules  and  Regulations 
promulgated  under  the  Act,  or  die 
Commission  may  grant  exemption  from 
such  rules  as  provided  in  Rules  20(a) 
and  100  thereof  or  take  such  other  action 
as  it  may  deem  appropriate.  Persons 
who  request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered  will 
receive  any  notices  and  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 
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For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc.  80-30882  FUed  10-2-80;  8:45  am] 

BILLING  CODE  8010-01-M 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

(Dept.  Circ.  570, 1980  Rev.,  Supp.  No.  8] 

American  General  Insurance 
Company;  Surety  Companies 
Acceptable  on  Federal  Bonds; 
Termination  of  Authority 

Notice  is  hereby.given  that  the 
certificate  of  authority  issued  by  the 
Treasury  to  American  General 
Insurance  Company,  Houston,  Texas, 
under  Sections  6  to  13  of  Title  6  of  the 
United  States  Code,  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
terminated,  effective  July  1, 1980. 

The  company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
45  FR  44501  dated  July  1, 1980. 

With  respect  to  any  bonds  currently  in 
force  with  American  General  insurance 
Company,  bond-approving  ofHcers  of 
the  Government  may  let  such  bonds  run 
to  expiration  and  need  not  secure  new 
bonds,  but  no  new  bonds  should  be 
accepted  from  the  company.  All  bonds 
in  force  at  July  1, 1980  have  been 
reinsured  with  Maryland  Casualty 
Company,  a  Treasury  certificated 
company,  last  listed  at  45  FR  44507,  July 
1, 1980  (1980  Revision,  Treasury  Circular 
570).  A  copy  of  the  reinsurance 
agreement  is  on  file  with  the  Treasury. 

Questions  concerning  this  notice  may 
be  directed  to  the  Audit  Staff,  Bureau  of 
Government  Financial  Operations. 
Department  of  the  Treasury, 
Washington,  D.C.  20226,  Telephone  202- 
634-5010. 

September  25, 1980. 

W.  E.  Douglas, 

Commissioner,  Bureau  of  Government 
Financial  Operations. 

(FR  Doc.  80-30760  Filed  10-2-80;  8:45  am) 

BILLING  CODE  4810-35-190 


SUMMARY:  The  Authority  of  the 
Commissioner  of  Internal  Revenue  to 
sign  proofs  of  claim  and  other 
documents  in  order  to  claim  taxes  in  any 
insolvency  or  decedent  estate 
proceeding  is  redelegated  as  set  forth  in 
the  text  of  the  delegation  order  which 
appears  below. 

EFFECTIVE  DATE:  September  29, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frank  P.  Nixon,  1111  Constitution 
Avenue,  NW.,  Room  7527,  CP;C:0, 
Washington,  D.C.  20224,  (202)  566-4471 
(Not  Toll  Free). 

).  R.  Starkey, 

Director,  Collection  Division. 

(Order  No.  51  (Rev.  5)] 

Date  of  issue:  September  29, 1980. 

Effective  Date:  September  29. 1980. 

Authority  To  Sign  Proofs  of  Claim  and 
Other  Documents 

1.  Pursuant  to  the  authority  vested  in 
the  Commissioner  of  Internal  Revenue 
by  26  CFR  301.7701-9  and  26  CFR 
301.6871,  the  authority  to  sign  proofs  of 
claim  and  other  documents  asserting  the 
obligations  incurred  imder  the  Internal 
Revenue  laws  (including  taxes,  penalties 
and  interest),  in  order  to  claim  and 
collect  such  obligations  in  any 
proceeding  under  the  Bankruptcy  Act, 
Bankruptcy  Code  and  any  receivership, 
decedent’s  estate,  corporate  dissolution, 
or  other  insolvency  proceeding  is  hereby 
redelegated  to  the  following  officers: 
Chief,  Special  Procedures  Staff. 

Chief,  Technical  and  Office  Compliance 
Branch. 

Chief,  Technical  and  Office  Compliance 
Croup  in  streamlined  districts. 

2.  The  authority  in  Section  1  may  be 
redelegated  but  no  lower  than  the 
following: 

Special  Procedures  Officers. 

Advisors  no  lower  than  grade  12. 
Advisor/Reviewers  no  lower  than  grade 
12. 

This  Order  supersedes  Delegation 
Order  No.  51  (Rev.  4),  issued  March  21, 
1979. 

Jerome  Kurtz, 

Commissioner. 

[FR  Doc.  80-30865  Filed  10-2-80: 8:45  am) 

BILLING  CODE  4830-01-M 


Internal  Revenue  Service 

(Delegation  Order  No.  51  (Rev.  5)] 

Delegation  of  Authority  to  Sign  Proofs 
of  Claim  and  Other  Documents 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Delegation  of  authority. 
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Vol.  45.  No.  194 
Friday,  October  3,  1980 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C. 

552b(e)(3). 
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1 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION. 

TIME  AND  date:  9:30  a.m.  (eastern  time], 
Tuesday,  October  7, 1980. 

PLACE:  Commission  conference  room 
5240,  Hfth  floor,  Columbia  Plaza  Office 
Building,  2401  E  Street  NW., 

Washington,  D.C.  20506. 

STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Open  tO 
the  public: 

1.  Freedom  of  Information  Act  Appeal  No. 
80-7-FOIA-399,  concerning  a  request  for 
materials  in  an  open  agenda  Hle^ 

2.  Freedom  of  biformation  Act  Appeal  No. 
80-8-F01A-401.  concerning  a  request  for 
affidavits  and  agency  memoranda  contained 
in  charge  files. 

3.  Freedom  of  Information  Act  Appeal  No. 
80-8-FOIA-412,  concerning  a  request  by  a 
respondent  company  for  an  intra-agency 
memorandum  regarding  the  company. 

4.  Proposed  Final  of  the  Coordination 
Regulations  Under  Executive  Order  12067. 

5.  Recommendation  and  Selection  of  Five 
(5)  Litigation  Support  Centers  (ABAR) 
Contracts. 

6.  Proposed  Interim  Privacy  Act  System  of 
Records  Pertaining  to  EEOC  complaints. 

7.  Report  on  Commission  Operations  by  the 
Executive  Director. 

Closed  to  the  public: 

Litigation  Authorization;  General  Counsel 
Recommendations. 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Treva  I.  McCall,  Acting 
Executive  Officer,  Executive  Secretariat, 
at  (202)  634-6748. 

This  Notice  Issued  September  30, 1980. 

[S-1828-aO  Filed  10-1-80;  10:18  am] 

BILLINQ  CODE  6570-06-M 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION. 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  announcement:  45  FR  64340, 
September  29, 1980. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10  a.m.,  October  1, 1980. 
CHANGE  IN  MEETING:  The  following  items 
have  been  added: 

Item  Number,  Docket  Number,  and  Company 
ER-8:  RM79-29,  et  al.  Amendments  to  Part  35 
of  the  Regulations  Under  the  Federal  Power 
Act;  Proposed  Limitation  on  Adders  for  all 
Electric  Rates,  et  al 
Substitution  for  M-4(B):  RM80-  , 
Amendment  to  the  Standards  of  Conduct. 
Lois  D.  Cashell, 

Acting  Secretary. 

IB-182&-80  Filed  10-1-88;  8i46  am] 

BILLIN6  CODE  64S0-86-M 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION. 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  announcement:  45  FR  64340, 
September  29, 1980. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  meeting:  10  a.m.,  October  1, 1980. 
CHANGE  IN  meeting:  The  following  items 
have  been  added: 

Item  Number,  Docket  Number,  and  Company 
CAP-12:  Project  No.  3031,  Shoshone  Irrigation 
District. 

ER-9:  ER80-363,  Delmarva  Power  &  Light  Co. 
Lois  D.  Cashell, 

Acting  Secretary. 

IS-1829-80  Filed  10-1-80;  10:45  am] 

BILLINO  CODE  6450-85-M 


4 

FEDERAL  HOME  LOAN  BANK  BOARD. 

TIME  AND  date:  2  p.m.,  October  8, 1980. 
place:  1700  G  Street  NW.,  sixth  floor, 
Washington,  D.C. 
status:  Open. 


CONTACT  PERSON  FOR  MORE 
information:  Mr.  Marshall  (202-377- 

6677). 

MATTERS  TO  BE  CONSIDERED: 

Increase  in  Accounts  of  an  Insurable  type 
(Merger)  Cancellation  of  membership  and 
Insurance  and  Transfer  of  Stock — 
Willamette  Savings  and  Loan  Association 
Milwaukee,  Oregon  INTO  American 
Savings  and  Loan  Association  Salt  Lake 
City,  Utah. 

Branch  Office  Application — First  Federal 
Savings  and  Loan  Association  of  Big 
Spring,  Big  Spring,  Texas. 

Proposed  Amendment  Section  5  of  Charter 
S— Metropolitan  Federal  Savings  and  Loan 
Association,  Bethesda,  Maryland. 

Branch  Ofhce  Application — First  Federal 
Savings  and  Loan  Association  of  Fort 
Wayne,  Fort  Wayne,  Indiana. 

Voluntary  Termination  of  Insurance  of 
Accounts  and  Withdrawal  from  Bank 
Membership — Mutual  Savings  and  Loan 
Association,  Kinston,  North  Carolina. 

Branch  Office  Application — ^First  Federal 
Savings  and  Loan  Association,  Las  Vegas, 
New  Mexico. 

Application  for  Bank  Membership— Lafayette 
Co-operative  Bank,  Fall  River, 
Massachusetts. 

Branch  Office  Application — Shelby  Federal 
Savings  and  Loan  Association, 
Indianapolis,  Indiana. 

Concurrently  Submitted — Satellite  Office 
Application — Naples  Federal  Savings  and 
Loan  Association  Naples,  Florida  AND 
Branch  Office  Application — ^Bisoayne 
Federal  Savings  and  Loan  Association, 
Miami,  Florida. 

Branch  Office  Application — ^Biscayne  Federal 
Savings  and  Loan  Association,  Miami, 
Florida. 

Application  For  Commitment  to  Insure 
Account  of — Fort  Brooke  Savings  and  Loan 
Association,  Tampa,  Florida. 

Request  For  Modification  of  Insurance 
Condition — ^Marine  Savings  and  Loan 
Association,  Naples,  Florida. 

No.  399,  October  1, 1980. 

[S-1B34-80  Filed  10-1-80;  Z;20  pm] 

BILLINQ  CODE  6720-01-M 
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FEDERAL  MARITIME  COMMISSION. 

TIME  AND  date:  9  a.m.,  October  7, 1980. 

place:  Hearing  Room  One,  1100  L  Street 
NW.,  Washington,  D.C.  20573. 

STATUS:  Parts  of  the  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Portions 
open  to  the  public: 


Federal  Register  /  Vol.  45,  No.  194  /  Friday,  October  3,  1980  /  Sunshine  Act  Meetings 


65765 


1.  Japanese  Pooling  and  Space  Charter 
Agreements — AgreementNos.  9718-7, 9731-8, 
9835-5,  9975-7, 10116-4,  and  10274-1. 

2.  Classincation  of  Controlled  Carriers 
Pursuant  to  the  Ocean  Shipping  Act  of  1978. 

3.  Totem  Ocean  Trailer  Express,  Inc. — 
Petition  for  Declaratory  Order. 

4.  Informal  Docket  No.  621(1) — E.S.B. 
Incorporated  v.  South  African  Marine 
Corporation — Review  of  Settlement  Officer’s 
Decision. 

5.  Docket  No.  78-35,  et  al. — ^Allied 
Chemical  S.A.  and  Allied  Chemical 
International  Corp.  v.  Farrell  Lines,  Inc.  and 
Pacific  America  Container  Express  a/k/a/ 
Pace  Line —  Consideration  of  the  Record. 

Portion  closed  to  the  public: 

1.  Docket  No.  79-104 — Specific  Commodity 
Rates  of  Far  Eastern  Shipping  Company  in 
the  Philippines/U.S.  Pacific  Coast  Trade — 
Petition  for  Reconsideration. 

CONTACT  PERSON  FOR  MORE 
information:  Joseph  C.  Polking, 
Assistant  Secretary  (202)  523-5725. 

IS-1B27-80  Filed  10-1-80;  8:45  am) 

BILLING  CODE  6730-01-M 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM. 

TIME  AND  date:  10  a.m.,  Wednesday, 
October  8, 1980. 

PLACE:  Board  Building,  C  Street  entrance 
between  20th  and  21st  Streets  NW., 
Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Summary 
Agenda:  Because  of  their  routine  nature, 
no  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

1.  General  pay  increase  for  Federal  Reserve 
employees. 

2.  Proposed  amendment  to  Regulation  F 
(Securities  of  Member  State  Banks]  to 
conform  to  recent  amendments  to  rules  of  the 
Securities  and  Exchange  Commission. 

Discussion  Agenda: 

1.  Board's  regulatory  improvement 
program:  consideration  of  Subparts  A  and  B 
of  Regulation  J  (Collection  of  Checks  and 
Other  Items  and  Transfers  of  Funds]  dealing 
with  check  collection  and  wire  transfers. 
(Proposed  earlier  for  public  comment;  Docket 
No.  R-0266]. 

2.  Review  of  standards  for  the  level  and 
quality  of  Federal  Reserve  System  services. 

3.  Any  agenda  items  carried  forward  from 
a  previously  announced  meeting. 

Note. — ^This  meeting  will  be  recorded  for 
the  benefit  of  those  imable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board’s  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202]  452-3684  or  by  writing  to; 


Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20551. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board  (202)  452-3204. 

Dated;  September  30, 1980. 

Theodore  E.  Allison, 

Secretary  of  the  Board. 

(S-1825-80  Filed  9-50-80;  4:57  pm) 

BILLING  CODE  6210-01-M 
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[FCSC  Meeting  Notice  No.  9-80J 

FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION. 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified  as  follows: 

DATES  AND  TIME: 

Wednesday,  October  1, 1980  at  10;30  a.m. — 
Canceled. 

Wednesday,  October  8, 1980  at  10;30  a.m. — 
Petition  to  Reopen,  Claim  Number  IT-2- 
209,  George  Radin:  Consideration  of 
decisions  involving  claims  of  American 
Citizens  against  the  German  Democratic 
Republic  and  the  People's  Republic  of 
China;  Claims  for  Vietnam  Prisoner  of  War 
compensation. 

Wednesday,  October  15, 1980  at  10:30  a.m. — 
Canceled.  (Oral  hearings  on  objections  to 
decisions  issued  under  the  German 
Democratic  Republic  Claims  Program.) 
Monday,  October  20, 1980  at  10:30  a.m.— -G- 
3729-— General  Motors  Corporation. 
Monday,  October  20, 1980  at  2:00  p.m. — 
Consideration  of  decisions  involving  claims 
of  American  Citizens  against  the  German 
Democratic  Republic  and  the  People’s 
Republic  of  China;  Claims  for  Vietnam 
Prisoner  of  War  Compensation. 
Wednesday,  October  22, 1980  at  10:30  a.m. — 
Canceled. 

Wednesday,  October  29, 1980  at  10:30  p.m. — 
Consideration  of  decisions  involving  claims 
of  American  Citizens  against  the  German 
Democratic  Republic  and  the  People’s 
Republic  of  China;  Claims  for  Vietnam 
Prisoners  of  War  Compensation. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  1111 
20th  Street,  N.W.,  Washington,  D.C. 
Requests  for  information,  or  advance 
notice  of  intention  to  observe  a  meeting, 
may  be  directed  to  Executive  Director, 
Foreign  Claims  Settlement  Commission, 


1111  20th  Street,  N.W.,  Washington,  D.C. 
20579.  Telephone  (202)  653-6155. 

Dated  at  Washington,  D.C.  on  September 
25, 1980. 

Francis  T.  Masterson, 

Executive  Director. 

(S-1835-80  Filed  10-1-80;  3:56  pm) 

BILLING  CODE  6770-01-M 
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MISSISSIPPI  RIVER  COMMISSION. 

TIME  AND  date:  9  a.m.,  October  21, 1980. 
place:  On  board  MV  Mississippi  at  City 
Front,  Vicinity  of  Beale  Street,  Memphis, 
Tennessee. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Status 
report  on  general  conditions  of  the 
Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting;  (2)  Views  and 
suggestions  from  members  of  the  public 
on  any  matters  pertaining  to  the  Flood 
Control,  Mississippi  River  and 
Tributaries  Project. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 

[S-1830-80  Filed  10-1-80;  11:14  am) 

BILLING  CODE  3710-GX-M 
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MISSISSIPPI  RIVER  COMMISSION. 

TIME  AND  date:  8:30  a.m.,  October  20. 
1980. 

PLACE:  On  board  MV  Mississippi  at 
Cape  Girardeau,  Missouri. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Status 
report  on  general  conditions  of  the 
Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting;  (2)  Views  and 
suggestions  from  members  of  the  public 
on  any  matters  pertaining  to  the  Flood 
Control,  Mississippi  River  and 
Tributaries  Project;  (3)  District 
Engineer’s  report  on  the  Mississippi 
River  and  Tributaries  Program  in 
Memphis  District. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 

[S-1831-80  Filed  10-1-80;  11;15  am) 

BILUNG  CODE  3710-GX-M 
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MISSISSIPPI  RIVER  COMMISSION. 

TIME  AND  date:  2:30  p.m.,  October  24, 
1980. 

place:  On  board  MV  Mississippi  at  City 
Front,  Coast  Guard  Wharf,  Morgan  City, 
Louisiana. 
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status:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Status 
report  on  general  conditions  of  the 
Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting;  (2]  Views  and 
suggestions  from  members  of  the  public 
on  any  matters  pertaining  to  the  Flood 
Control,  Mississippi  River  and 
Tributaries  Project;  (3)  District 
Engineer’s  report  on  the  Mississippi 
River  and  Tributaries  Program  in  New 
Orleans  District. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 

IS-1832-80  Filed  10-1-60;  11:15  ami 
BILLING  CODE  3710-GX-lll 
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MISSISSIPPI  RIVER  COMMISSION. 

TIME  AND  date:  9  a.m.,  October  22, 1980. 
PLACE:  On  board  MV  Mississippi  at  City 
Front,  Greenville,  Mississippi. 
status:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Status 
report  on  general  conditions  of  the 
Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting;  (2)  Views  and 
suggestions  from  members  of  the  public 
on  any  matters  pertaining  to  the  Flood 
Control,  Mississippi  River  and 
Tributaries  Project;  (3)  District 
Engineer’s  report  on  the  Mississippi 
River  and  Tributaries  Program  in 
Vicksburg  District. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 

IS-1833-80  Filed  10-1-60: 11:16  am] 

BILLING  CODE  3710-GX-M 
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NATIONAL  LABOR  RELATIONS  BOARD. 

TIME  AND  date:  10  a.m.,  Tuesday, 
October  14, 1980. 

PLACE:  Board  Conference  Room,  Sixth 
Floor,  1717  Pennsylvania  Avenue  NW., 
Washington,  D.C.  20570. 

STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section  552b(c)(2) 
{internal  personnel  rules  and  practices) 
and  (c)(6)  (personal  information  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy). 

MATTERS  TO  BE  CONSIDERED: 

Consideration  of  applicants  qualified  for 
appointment  to  Administrative  Law 
Judge. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Robert  Volger,  Acting 


Executive  Secretary,  Washington,  D.C. 
20570;  Telephone:  (202)  254-9430. 

By  direction  of  the  Board. 

Dated:  Washington,  D.C.,  October  1, 1980. 
Robert  Volger, 

Acting  Executive  Secretary,  National  Labor 
Relations  Board. 

[S-1835-60  Filed  10-1-80;  3:57  pm] 

BILUNG  CODE  7545-01-M 
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523-5233  Executive  Orders  and  Proclamations 
523-5235  Public  Papers  of  the  Presidents,  and  Weekly 
Compilation  of  Presidential  Documents 

Public  Laws: 


523-5266  Public  Law  Numbers  and  Dates,  Slip  Laws.  U.S. 

-5282  Statutes  at  Large,  and  Index 
275-3030  Slip  Law  Orders  (GPO) 


Other  Publications  and  Services: 


523-5239  TTY  for  the  Deaf  ' 
523-5230  U.S.  Government  Manual 
523-3408  Automation 
523-4534  Special  Projects 
523-3517  Privacy  Act  Compilation 


FEDERAL  REGISTER  PAGES  AND  DATES,  OCTOBER 


64879-65172 . 1 

65173-65492 . 2 

65493-65992 . ..3 


Executive  Orders: 

12241  . 64879 

12242  . 65175 

Proclamations: 

4797 . 65173 

Administrative  Orders: 
Memorandum: 

October  1, 1980 . 65177 


5  CFR 

330 . 

530  . 

531  . . 

540 . 

Proposed  Rules 
733 . 

6  CFR 


706  . 65502 

707  . 65502 

7  CFR 

29 . 65179 

301 . 65510,  65511 

632 . 65180 

908 . 65181 

910 . ......65511 

982 . 65512 

989 . 65512 

999 . 65513 

1007 .  65514 

1011 . 65514 

1030 . 65514 

1032 . 65514 

1046 . 65514 

1049  . - . 65514 

1050  . 65514 

1062 . 65514 

1064  . 65514 

1065  . 65514 

1068 .  65514 

1071 . 65514 

1073 . 65514 

1076 . 65514 

1079 . 65514 

1094 . 65514 

1096  . 65514 

1097  . 65514 

1098  . 65514 

1099  . 65514 

1102 . 65514 

1104 . 65514 

1106 . 65514 

1108 . 65514 

1120 . 65514 

1126 . 65514 

1131  . 65514 

1132  . 65514 

1138 . 65514 

1492 . 64881 


65493 

65493 

65493 

65493 


65603 


2853 . 

66616 

1493 . 

. 64894 

Proposed  Rules: 
271 . 

. 65932 

275 . 

669.12 

277 . 

. 65932 

622 . . . 

_ _  66601 

8  CFR 

215 . 

. 65515 

9  CFR 

78 . 

. 64901 

82 . 

.65182,  65519 

94 . 

. 65519 

106 . 

. 65183 

307 . 

. 65520 

350 . 

. 65520 

351 . 

. 65520 

354 . 

. 65520 

355 . 

. 66620 

362 . 

. 65520 

381 . 

. 65520 

10  CFR 

30 . 

. 65521 

40 . 

. 65521 

70 . 

. .  65521 

150 . 

. 65521 

Proposed  Rules: 

50 . 

.65247,  65466 

430 . 

..65604,  65605 

12  CFR 

206 . 

. 65184 

14  CFR 

39 . 

. 65193 

71 . 

...65193-65196 

97 . 

. 65197 

287 . 

. 64902 

Proposed  Rules: 
71 . 

..65248,  65249 

15  CFR 

370 . 

. 65206 

372 . 

65206 

375 . 

. 65206 

386 . ;. . 

. 65206 

935 . 

. 65198 

Proposed  Rules: 

30 . 

. 65250 

16  CFR 

1700 . 

. 65538 

Proposed  Rules: 
13 . 

..65252,  65255 

17  CFR 

Proposed  Rules: 

4 . 

. 65257 
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18  CFR 

1 . 

. 65170 

282 . . 

.65170,  65207 

Proposed  Rules: 
271 . 

.  65606-65608 

19  CFR 

353 . 

64902,  64903 

20  CFR 

404 . 

. 65540 

416 . 

. 65541 

21  CFR 

193 . 

.  64903,  65559 

561 . 

. 64904 

22  CFR 

Proposed  Rules: 
213 . 

. 65258 

357 . 

. 65609 

358 . 

. 65609 

444 . 

. 65618 

801 . 

. 65619 

899 . 

. 65619 

24  CFR 

115 . 

. 65560 

Proposed  Rules: 
51 . 

. 65258 

25  CFR 

252 . 

. 64906 

Proposed  Rules: 
233 . 

. 64960 

26  CFR 

1 . 

.  64906,  65560 

301 . 

.65561,  65564 

404 . 

,.65561,  65564 

420 . 

. 65564 

Proposed  Rules: 

1 . 

. 65625 

301 . 

. 65625 

29  CFR 

1903 . 

. 65916 

2610 . 

. 64907 

Proposed  Rules; 
Ch.  XI! . 

. 64960 

452 . 

. 65926 

1955 . 

. 65625 

2608 . 

. 65259 

30  CFR 

784 . 

. 64908 

817 . 

. 64908 

Proposed  Rules; 
732 . 

. 64961 

884 . 

. 65626 

931 . 

. 65626 

935 . 

. 64962 

950 . 

. 64971 

32  CFR 

199 . 

. 64909 

800 . 

. 64909 

33  CFR 

144 . 

. 65207 

165 . 

. 65208 

Proposed  Rules: 
137 . 

. 65480 

150 . 

. 65480 

36  CFR 

28 . 

. 65575 

38  CFR 

3 . 

. 64909 

39  CFR 

3000 . 

. 65575 

3001 . 

. 65575 

40  CFR 

52 . 

. 65209 

80 . 

. 65581 

81 . 

. 65585 

125 . 

. 65942 

180 . 

. 64910,  65209 

205 . 

. 65594 

Proposed  Rules: 

52 . 

.65262,  65628,  65630 

81 . 

. . 6563(^65632 

123 . 

. 65263,  65632 

163 . 

. 65633 

173 . 

. 65633 

41  CFR 

Ch.  18 . 

. 65210,  65213 

Ch.  101... 

. 65146 

3-3 . 

. 64911 

60-4 . 

. 65976 

Proposed  Rules: 

101-11.... 

. 64978 

42  CFR 

405 . 

. 64913 

421 . 

. 64912 

442 . 

. 64913 

447 . 

. 64913 

44  CFR 

65 . 

. 65219 

302 . 

. 64913 

45  CFR 

400 . 

. 64926 

1000 . 

. 64926,  65220 

1061.. . 

. 64926,  65220 

1062 . 

. 64936,  65229 

1067 . 

.64926,  64936,  64940, 

65220, 65229, 65233 

1068 . 

. •. . 64940,  65233 

1069 . 

. 64940,  65233 

Proposed  Rules; 

1176 . 

. . . 65635 

46  CFR 

Ch.  1 . 

. . . 65242 

47  CFR 

0 . 

. 64949 

1 . 

. 65595 

21 . 

. ;.  65597 

22 . 

. . 65597 

73 . 

. 64950-64951 

Proposed  Rules: 

73 . 

....64981-64951,  65637 

81 . . 

. 65639 

48  CFR 

Proposed  Rules: 

4 . 

. 65640 

9 . 

. 65640 

49  CFR 

830 . 65243 

1011 . • . 64959- 

1033 . 64954-64958,  65243, 

65601 

1038  . 65601 

1100  . 64958 

1101  . 64959 

Proposed  Rules; 

393 . 65264 

1039  . 65641 

1201 . 65641 

1241 . 65641 

50  CFR 

10 . .* . 64952 

13  . 64952 

14  . 64952 

17 . 64132 

32 . 64953,  65244 

653 . 65246 

Proposed  Rules: 

17 . 64137 

296 . 65264 

611 . 64995,  65641,  65642 

651 . 64996 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/ Friday). 

This  is  a  voluntary  program.  (See  OFR  NOTICE 

FR  32914.  August  6.  1976.) 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/FSQS 

DOT/FAA 

USDA/FSQS 

DOT/FHWA 

USDA/REA 

DOT/FHWA 

USDA/REA 

DOT/FRA 

MSPB/OPM 

DOT/FRA 

MSPB/OPM 

DOT/NHTSA 

LABOR 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 

DOT/RSPA 

HHS/FDA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Oocuments  normally  scheduled  for  publication  on  a  day  that  will  be  a 
Federal  holiday  will  be  published  the  next  work  day  following  the  holiday. 
Comments  on  this  program  are  still  invited. 

Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator. 
Office  of  the  Federal  Register,  National  Archives  and  Records  Service, 
General  Services  Administration,  Washington,  D.C.  20408 


NOTE:  As  of  September  2,  1980,  documents  from 
the  Animal  and  Plant  Health  Inspection  Service, 
Department  of  Agriculture,  will  no  longer  be 
assigned  to  the  Tuesday /Friday  publication 
schedule. 


REMINDERS 


The  “reminders”  below  identify  documents  that  appeared  in  issues  of 
the  Federal  Register  1 5  days  or  more  ago.  Inclusion  or  exclusion  from 
this  list  has  no  legal  significance. 

Rules  Going  Into  Effect  Today 

AGRICULTURE  DEPARTMENT 

Office  of  the  Secretary — 

58333  9-3-80  /  Sec.  22  import  quotas;  certain  dairy  products 

FEDERAL  COMMUNICATIONS  COMMISSION 
58540  9  4-80  /  FM  Broadcast  Station  in  Ravenswood,  W.  Va.; 

changes  made  in  table  of  assignments 
GENERAL  SERVICES  ADMINISTRATION 
56805  8-26-80  /  Special  types  and  methods  of  procurement 

consulting  services 

Rules  Going  Into  Effect  Sunday,  October  5 

JUSTICE  DEPARTMENT 

Parole  Commissioner — 

59870  9-11-80  /  Paroling,  recommitting  and  supervising  Federal 

prisoner;  sanctions  to  be  applied  when  parole  date  is 
rescinded 

List  of  Public  Laws 

Last  Listing  October  2, 1980 

This  is  a  continuing  listing  of  public  bills  from  the  current  session  of 
Congress  which  have  become  Federal  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  "slip  laws")  from  the  Superintendent 
of  Documents,  U.S.  Government  Printing  Office,  Washington,  O.C. 
20402  (telephone  202-275-3030). 

H.R.  7590  /  Pub.  L  96-367  Energy  and  Water  Development 

Appropriation  Act,  1981.  (Oct.  1, 1980;  94  Stat.  1331)  Price 
$1.25. 


THE  FEDERAL  REGISTER:  WHAT  IT  IS 
AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  2Vi  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public’s  role 
in  the  development  of  regulations. 

2.  The  relationship  between  Federal  Register 
and  the  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to 

information  necessary  to  research  Federal 
agency  regulations  which  directly  affect 
them,  as  part  of  the  General  Services 
Administration's  efforts  to  encourage  public 
participation  in  Government  actions.  There 
will  be  no  discussion  of  specific  agency 
regulations. 

WHEN;  October  17  and  31;  November  14  and  21;  at  9  a.m. 
(identical  sessions) 

WHERE:  Office  of  the  Federal  Register,  Room  9409, 

1100  L  Street  NW.,  Washington,  D.C. 
RESERVATIONS:  Call  King  Banks,  Workshop 
Coordinator,  202-523-5235. 


NOW  AVAILABLE  ! 


The  Federal 
Register: 
What  It  Is 
and 

How  To  Use  It 

A  Guide  for  the  User  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  ta  solve  a  sample  research  problem, 
and  a  discussion  of  how  the  consumer  can  be  a 
participant  in  the  regulatory  process. 


Price  $3.50 


ORDER  FORM  Mail  To;  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 


Enclosed  is  $ _ □  check, 

□  money  order,  or  charge  to  my 
Deposit  Account  No. 

[INN  n-n 

Order  No.. _ _ 


Credit  Card  Orders  Only 

Total  charges  $ _ 1_  Fill  in  the  boxes  below. 

SfNo,  n~Tn~]"T  n  1 1 1 1 1  I  1 1 1 

Expiration  Date  i — ■ — ■ — ■ — > 

Month/Year  I  I  I  I  I 


Please  send  me _ copies  of  The  Federal  Register  -  What  It  Is  and  How  To  Use  It, 

at  $3  50  per  copy,  Stock  No  022-003-01041-6. 


Name— First,  Last 


IJ  I  I  I  I  I  I  I  I  I  I  M  I  I  I  I  I  I  I  I  I  M  I 


Company  name  or  additional  address  line 

LJJ_L  1 


street  address 


I  1  I  I  I  I  I  I  I  I 


U1 

City 

L 


-IJJ  MM  L±[ J_L 


(or  Country) 

I  I  !  M  !  M  I  M 

PLEASE  PRINT  OR  TYPE 


State 

J  LU 


ZIP  Code 


I  I  !  I  I  I  I  I  I  I  I  I  I 


For  Office  Use  Only 

Quantity 

Charges 

Enclosed 

To  be  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 


